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TREATISE  OF  EQUITY, 


BOOK  THE  SECOND. 
Of  Uset  and  Trusit. 


CHAP.  I. 

Their  Nature. 


SECTION  E 

We  will  now  proceed  to  some  of  the 
particular  kinds  of  Agreements  which 
occur  most  usually  ip  Chancery.  And, 
1st,  Of  a depositum  or  tn;»t,  to  which 
this  Court  owes  its  original  (a),  and 

.((i)  The  trust -b^T0)Dt^ded,o»irt  was  tbeorigiD  so  H 
h aUo  the  peculiar  vhjsct  of  equitable  juriadiction. 
There  . atq,  however,  pther  truHs,  which  are,  and  aU 
ways  have  been,  cpgnizabie  in  courts  of  law,  as  de. 
posiu,  aad  aU  iMUUer  of  haUnMoU,  and  especially 
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wliich,  if  well  considered,  will  still  be 
found  to  make  the  principal  business 
here ; for  whoever  has  the  possession  of 
goods  or  lands,  either  hath  the  absolute 


that  implied  trust  to  account  for  money  received  to  an- 
other’s use.  See  3 Bh.  Com.  432,  and  Sir  Wm. 
Jones’s  admirable  Essay  on  the  Law  of  Bailments. 
With  respect  to  those  trusts  which  are  exclusively  cog- 
nizable in  our  courts  of  equity,  they  are  in  their  nature 
very  similar  to  the  fidei  cominissa  of  the  civil  law;  and 
indeed  the  invention  seems  to  have  been  borrowed  from 
them  ; and  as  the  jurisdiction  of  the  prxtor  was  created 
for  the  purpose  of  protecting  property  fidei  commissuro, 
so  were  courts  of  equity  ^ere^ted,  or  at  least  their  juris- 
diction extended,  for  the  purpose  of  protecting  and  en- 
forcing the  execution  of  trusts.  The  history  of  the 
praetorian  institution  is  thus  described  by  Justinian  : 
“ 5k:iendum  est  omnia  fidei  commissa,  priinis  terapo- 
ribus,  infirma  fuisse ; quia  nemo  invitus  cogebatur 
praestare  id  de  quo  rogatus  erat : Quibus  enim  non  po- 
terant  hrereditafem  vel  legata  relinquere,  si  relinque- 
bant,  fidei  committebant  eoruin,  qui  capere  ex  tes- 
tamento  potcrant,haereditatcm,et  ideo  fidei  commissa 
appellate  sunt ; quia  nullo  vinculo  juris,  sed  tantura 
pudorc  eorum  qui  rogabantiir,  continebantur.  Postea 
divus  Augustus  primus  semel  iterumque,  gratia  per- 
sonaruni  motus,  vcl  quia  per  ipsius  salutem  rogatus 
quis  diceretur,  aut  ob  insignem  quorundam  perfidiara, 
jussit  consulibus  uuctoritatem  suam  inlerponere;  quod 
quiajustum  videbatur  etpopulare  erat,  paulatim  con- 
versum  est  in  assiduam  jurisdictionem ; tantusque  eo- 
rum favor  factus  est,  ut  paulatim  etiam  prsetor  pro- 
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property  or  estate  in  them,  l)y  a suffici- 
ent title,  or,  so  tar  as  this  is  wanting,  is 
considered  as  a trustee  for  the  true  owner. 
And  no  man  can  be  deprived  of  his  estate 


prius  crearetur,  qiiide  fidei  comraissisjiisdiceret,  quern 
tidci  commissariiini  appellabant.  lust.  lib.  2.  ti.23. 
Duplex  olim  iisus  fidei  coimnissorum  fuit  unus  in  nio- 
rientibus  in  peregrinatione,  ubi  ssepc  eveniebat,  ut  tes- 
tamentum  facere  non  possent  propter  penuriam  tes- 
tium  civium  Romanorum,qus  resetiam  usum  codicil- 
lorum  invexit,  alter  in  gratilicandia  incapacibus,  cum 
scilicet  haeresclatn  fidem,  utincapaci  restitueret,  Vin- 
nius  489.”  Whether  a gift  or  legacy  upon  trust  or  in 
confidence,  that  the  donee  or  legatee  would  hand  it 
over  to  a person  by  law  incapable  of  taking,  is  very 
particularly  considered  by  Pothier  (Traitedes  Dona- 
tions, partie  1.  chap.  2.  art.  3.),  and  denictl  to  be  in 
conscience  an  effective  and  binding  trust.  Yet  to  such 
cause,  namely,  the  incapacity  of  ecclesiastical  bodies  to 
take  in  mortmain,  and  the  want  of  legal  means  to  en- 
force the  execution  of  a trust  created  for  their  benefit, 
may  be  referred  the  origin  of  our  equitable  system. 
Gilbert’s  Lex  Pnetoria,  259,  260;  and  though  the 
original  purpose  of  this  invention  of  uses  or  trusts  was 
lUsappointcd  by  the  15  Richard  II.  c.  5,  declaring  all 
uses  subject  to  and  within  the  statutes  of  mortmain, 
and  forfeitable  like  the  lands  themselves;  “ yet  the  idea 
having  been  once  introduced,  however  fraudulently, 
it  afterwards  continued  to  be  often  innocently,  and 
sometimes  very  laudably,  applied  to  a numberof  civil 
purposes,  particularly  as  it  removed  the  restraint  of 
alienations  by  will,  and  permitted  the  owner  of  lands, 
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and  property,  but  with  his  consent,  or  by 
order  of  law  ; as  by  some  contract  or 
conveyance,  or  by  a forfeiture  for  some 
crime,  or  want  of  claim  in  due  lime,  or 
for  some  other  default  or  negligence  in 
him  ; and  therefore  if  a man  pays  money 
upon  a mistake,  it  not  being  intended 
as  a gift,  the  receiver  shall  take  it  only  in 
(i)Buiier’«  trust  for  him  that  paid  it  (l)  ; and  be 
may  recover  it  back  again  even  at  Jaw  (o). 

in  hid  life-time,  to  make  various  designations  of  their 
profits,  as  prudence  or  justice,  or  famijy  convenience 
might  from  time  to  time  require,  till  at  length,  during 
our  ioqg  wars  in  France,  and  the  subsequent  civil 
commotions  between  the  Houses  of  York  and  Lan- 
caster, uses  grew  almost  universal,  through  the  desire 
that  men  had,  when  their  lives  were  continually  in 
hazard,  of  providing  for  their  children,  and  of  sccuriqg 
their  estates  from  forfeitures,  when  each  of  the  con- 
tending parties,  as  they  became  uppermost,  alternately 
attainted  the  other : Wherefore,  about  the  reign  of 
Edward  IV.  (before  whose  time.  Lord  Bacon  remarks, 
there  are  not  six  cases  to  be  found  relating  to  the 
doctrine  of  uses),  the  courts  of  equity  began  to  reduce 
them  to  something  of  a regular  system.”  2 Bla. 
Com.  329.  Le.\  Prsetoria,  250,  2()0;  but  see  Brent’s 
Case,  2 Leon.  1 4,  in  which  the  origin  of  uses  is  referred 
to  a much  earlier  period. 

(ft)  The  receiving  of  money,  which  consistently  with 
conscience  cannot  be  retained,  is  in  equity  sufficient 
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But  if  the  payment  were  upon  an  ill^^ 
contract,  the  law  will  not  encourage  auch 
engagements  so  far  as  to  help  him  again 
to  bis  money  ; though  if  it  were  unlawful 
only  on  the  part  of  the  receiver,  it  might 

to  raise  a trust  in  favour  of  tbc  party  from  whom,  or 
on  wliose  account  it  was  received ; but  in  applying 
this  rule  to  payments  by  mistake,  it  is  material  to  dis- 
tinguish mistakes  which  proceed  from  ignorance  of 
the  law,  from  those  mistakes  which  are  founded  oa 
the  misapprehension  of  some  fact.  With  respect  to 
mistakes  proceeding  from  ignorance  of  law,  it  is  by 
no  means  true,  that  they  are  universally  relievable  in 
equity,  or  in  an  equitable  action  at  law,  as  when  a 
man,  not  knowing  that  he  was  discharged  from  a debt 
by  the  statute  of  limitations,  pays  the  debt;  or  bein^ 
bound  in  honour  and  conscience  to  any  particulsir  pay- 
ment, makes  such  payment ; for,  in  all  cases  in  which 
money  is  to  be  recovered  back,  merely  upon  principles 
of  equity,  the  governing  question  is,  whether  the  de- 
fendant can  with  a safe  conscience  retain  what  he  has 
received?  Farmer®.  Arundel,  S Bla.  Rep. 824.  Mose* 
V.  Macferlan,  2 Burr.  1012.  Munt  v.  Stokes,  4 Term 
Rep.  661.  See  also  Nichols  v.  Leeson,  3 Atk.  673. 
Atwood  ®.  Lamprey,  M.  1719,  stated  in  a note,  3 P. 
Will.  127  : but  if  money  which  there  was  no  ground 
to  claim  in  conscience  be  paid  on  a mistake  of  fact, 
it  may  be  recovered  back.  2 Burr.  1010.  Bize  v.  Dick- 
•on,  1 Term  Rep.  286 ; except  where  it  is  paid  into 
court,  in  which  case  it  cannot  Malcolin  Fullarton, 
t Term  Rep.  64S.  ^ R,  1.  c.  2.  f.  7. 


Digitized  by  Google 


d 


A TREAllSE  OF  EQUITY.  Book  II. 


be  otherwise  (c).  And  the  same  rules  may 
be  applied  to  all  other  engagements. 

(c)  The  principal  distinction  in  the  civil  law  upon 
this  pointappears,asalready  observed,  B.  1.  c.  4.  § 4, 
note  (y),  to  have  depended  upon  the  turpitude  of  the 
contract  involving  both,  or  affecting  only  one  of  the 
parties,  ubi  et  dantis,  et  accipientis  turpitude  versatur, 
non  posse  repeti  dicimus;quoticnsautein  solius  accipi- 
entis  turpitude  versatur,  repeti  posse.  The  law  of  Eng- 
land also  appears  formerly  to  have  considered  all  persons, 
in  any  manner  connected  with  an  illegal  contract,  ex- 
cluded from  relief,  in  respect  of  what  he  might  have 
paid  under  it;  but  as  observed  by  Lord  C.  Thurlow, 
in  Neville  Wilkinson,  1 Bro.  Rep.  547,  this  rule 
(See  Toinkinso.  Barnett,  1 Salk.  22.)  has  been  broken 
in  upon  by  many  decisions.  See  Wilkinson  r.  Kitchen, 
1 Ld.  Raymond,  89.  And  our  courts,  in  the  ap- 
plication of  it,  have  even  gone  so  far  as  to  discriminate 
the  different  degreesof  guilt;  and  on  the  ground  of 
such  discrimination,  have  held,  that  money  paid  for 
insuring  lottery  tickets  may  be  recovered  back  from 
the  insurer;  Jacques  r.  Golightly,  2 Bla.  Rep.  lOT.'L 
Jacques  r.  Withy,  1 Bla.  T.  Rep.  65.  But  that  pay- 
ments by  the  insurer  in  pursuance  of  his  eng.agcinent 
cannot  be  recovered  back.  Browning  r.  Morris,  Cowp. 
7.Q0.  Y et  in  both  cases,  the  whole  of  the  transaction  is 
declared  illegal,  and  prohibited  by  statute.  So  in  the 
case  of  an  usurious  loan,  it  is  now  settled,  that  the 
borrower  may  recover  back,  either  in  equity,  or  at  law, 
the  excessof  interest;  for  he  cannot  be  considered  to- 
be  in  pari  delicto;  Bosanquetp.  Dashwood,  Forrest.  38. 
See  also  Smith  p.  Bromley,  Dough  670.  Jones  r.  Bar- 
clay, Dough  669.  In  what  cases  equity  will  decree 
an  account  of  money  received  in  respect  of  illegal 
transaction  . see  Watts  p.  Brookes,  3 Ves.  jun. 
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SECTION  II.  : 

Now  an  use  is  a trust  (d),  or  confi- 
dence, which  is  not  issuing  out  of 
the  land,  but  as  a thing  collatercal,  an- 
nexed in  privity  to  tlic  estate,  and  to  the 
person  concerning  the  land,  viz.  that 
cestui  queuse  should  take  the  profits,  and 
that  the  terre-tenant  should  make  estates 
according  to  his  direction,  and  plead  such 
pleas  as  he  should  supply  him  with,  at 
the  costs  and  expence  of  the  cestui  que 
use : so  that  the  cestui  que  use  had  nei- 
ther jim  in  re  nor  ad  rem,  i.  e.  neither  a 

{d)  Though  an  use  be  properly  defined  to  have  been 
a trust,  yet  it  may  be  material  to  observe,  that  even 
before  the  statute  of  uses,  there  was  a clear  and  esta- 
blished distinction  between  uses  and  trusts,  uses  being 
of  a permanent  and  general  nature,  and  trusts  being  of 
a special  and  transitory  nature,  the  one  being  alien- 
able, the  other  not:  and  the  one  not  being  capable  of 
being  limited  on  a term,  which  the  other  might.  This 
distinction  is  noticed  by  Lord  Bacon,  Readings  on 
Uses,  and  Chief  Baron  Gilbert:  but  is  much  more 
particularly  pursued  and  illustrated  by  Mr.  San- 
ders, in  his  Essay  on  the  Nature  and  Laws  of  Uses 
and  Trusts,  to  which  work  I beg  to  refer  the  Reader, 
who  may  wish  for  an  accurate  and  historical  detail  of 
the  origin  of  uses  and  trusts. 
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right  in  possession,  nor  in  action,  but  only 
a confidence  and  trust  wliicb  the  common 
law,  though  it  took  notice  of,  would 
not  protect,  nor  give  him  any  remedy 
for  it;  but  his  remedy  was  only  by  sub- 

ineh^tCw  Chancery  (l)  (e).  And  if  the 

1 Rep.  1*1.’  feoffees  would  not  perform  the  order  of 
S71.  b.’  Chancery,  then  their  persons  were  to  be 

Deleniere’f 

Cue,  Plow.  34C.  b.  See  Lord  Bacoo’i  Reidinf;#  oti  the  Sla.  of  Unt,  SOS.  Gil- 
bert’) Law  of  iTiei  and  TrutU.  Sandera’i  Law  of  Ciei  and  tnub.  Sbeppard'i 
Toudutone,  SOS.  Dr.  and  Student,  Dia.  S.  c.  7.  Brent’t  Cue,  8 Leon.  14. 

(e)Ik  is  certainly  true,  that  uses  were  Hot  protected 
by  courts  of  coraoion  law ; the  use  being  at  law  con* 
sidered  as  repugnant  to  the  limitation  to  the  feoffee’s, 
4nd  therefore  not  erttifled  to  pferail  (Gilbert's  Law  of 
Uses  and  Trusts,  p.  Swlt  bat  though  they  were  not 
allowed  to  operate  at  law,  they  appear  to  have  been 
particularly  protected  in  equity,  and  to  have  been  al* 
lowed  to  receive  all  those  various  roodiflcations,  of 
which  the  legal  estate  itself  was  capable.  Thus  an  use 
was  held  to  be  descendible,  according  to  the  rules  of 
common  law;  2 Roll’s  Ab.  780,  Gilb.  Uses,  16;  or 
alienable  ordeviseahle,  Gilb.  Uses,  26, 37.  But  in  such 
cases,  the  heir  taking  by  descent,  or  alienee  by  grant, 
or  the  devisee  by  will,  was  in  the  same  precarious  situ- 
ation with  respect  to  the  feoffees  to  uses,  as  was  the 
original  cestui  que  use ; for  as  to  the  possession  of  the 
land  be  could  not  obtain  it  at  law,  nor  even  enter  upon 
it,  without  the  permission  of  the  feoffees,  but  as  a 
trespasser;  1 Rep.  132.  And,  as  the  feqffees  had  the 
legal  estate,  they  might  at  any  time  disappoint  the 
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imprisoned  for  the  breach  of  the  confi* 
dence,  till  they  did  perform  it  (2).  ForwseeSi- 
Chancery  will  not  suffer  a right  in  con- 
science  to  be  without  a remedy  (3)  ; and  Mor- 
the  first  feoffment  shall  not  come  in 
amination,  but  only  whether  in 
science  the  remedy  ought  not  to  be  per-  Ma*. «. 
formed. 


claim  of  even  a bonS  fide  purchaser  of  the  use,  by  con- 
veying the  land  for  valuable  considerations  to  persons, 
witbont  notice  of  the  use  to  which  the  land  was  sub> 
ject;  in  Which  cate  the  alienee  would  be  entitl»l  U> 
hold  the  land  discharged  of  the  use.  To  check  thin 
abuse  of  confidence,  the  legislature,  at  length,  inter- 
feted,  and  by  1 Ric.  III.  c.  1,  empowered  the  cestui  que 
use  to  enter  and  make  a feoflinent:  bnt,  as  the  provi- 
sions of  the  statute  did  not  declare  the  alienation  by 
the  feoffees  void,  they  still  had  the  power  to  alien  until 
the  cestui  que  had  made  such  dispositiou  of  the  land 
as  the  statute  empowered  him  to  make  ; so  that  a sta- 
tute intended  principally  to  protect  tlic  boni  fide  pur- 
chaser, became  by  its  abuse  an  additional  means  to 
defraud  him ; for  both  the  fe<^e  and  the  cestui  quo 
use  having  the  legal  right  to  alien,  they,  by  several  and 
different  feoffments,  entangled  in  disputeand  difficulty 
the  differeotdaims  derived  under  them. 
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SECTION  III, 

BUT  these  uses  proving  a great  griev- 
(DL-Bacooi^f’ce  to  the  kingdom  (1),  and  there- 
esteemed  odious  in  the  law,  they 
ss?**"  founded  usually  in  fraud,  to  evade 

the  statutes  of  mortmain,  or  to  prevent 
forfeitures,  or  the  wardship  of  the  heir, 
or  just  debts,  and  the  like;  for  they  were 
accounted  in  law  neither  chattel  nor 
hereditament,  and  were  no  assets  to  the 
(9)s«nder»'.  executor  or  heir  (2),  neither  could  they  be 
c!S!ol2i.s7.  forfeited  (3).  The  statute  of  27  H.  VIII. 
38.  cap.  10.  (/ j,  to  prevent  these  inconveni- 

46^4M,*49s.  eoces,  hath  since  executed  the  jiossession 

Burj^en  y. 

Wheate,lBU. 

Bep.  US.  Lord  Bacon,  who  appears  to  have  given  a more 

than  ordinary  degree  of  attention  to  the  doctrine  of 
uses,  observes,  that,  by  this  course  of  putting  lands 
into  use,  there  were  many  inconveniences,  as  the  prac- 
tice which  originated  in  a reasonable  cause,  (viz.  to 
give  men  power  and  liberty  to  dispose  of  their  own), 
was  turned  to  deceive  many  of  their  just  and  reason 
able  rights ; as,  namely,  a man  that  had  cause  to  sue 
for  his  land,  knew  not  against  whom  to  bring  his  ac- 
tion, nor  who  was  owner  of  it.  The  wife  was  de- 
frauded of  her  thirds,  the  husband  of  being  tenant  by 
curtesy,  the  lord  of  his  wardship,  relief,  heriot,  and 
escheat;  the  creditor  of  his  extent  for  debt,  the  poor 
tenant  of  his  lease;  for  the  rights  and  duties  were 
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to  the  use,  so  that  such  uses  have  now 
the  same  qualities,  as  estates  at  common 
law,  and  a rent  may  be  reserved  out  of 
them  (4).  And  there  shall  be  a tenancy  (4)  n h.  f. 
by  the  curtesy  of  such  an  estate  vested, ^ 
and  it  shall  be  assets  (5) ; for  the  use  and  (£)CaitieT. 

. , . /'I  Cro.Jic. 

possession  pass  by  virtue  ot  the  statute  soi. 
both  together  in  one  instant,  taruiuara  sss!**’’’*’ 

8 Bla.  Com. 

338. 

given  by  law  from  him  that  was  owner  of  the  land,  and 
none  other,  which  was  now  the  feoffee,  of  trust,  and  so 
theoldowner,  which  we  call  the  feoffee,  should  take 
the  profits,  and  leave  the  power  to  dispose  of  the  land 
at  his  discretion  to  the  feoffee.”  Use  of  the  Law,  163. 

To  remedy  these  inconveniences,  various  statutes 
were  provided.  By  1 H.  VI.  and  4 H.  VIII.  it  was 
enacted,  thatactionsfor  the  land  may  be  brought  against 
the  person  taking  the  profits,  who  was  the  cestui  quc 
use;  by  1 Rich.  III.  leases  and  estates  made  by  cestui 
que  use  are  made  good;  by  4 H.  VIII.  the  heir  of 
cestui  que  use  is  to  be  in  ward ; by  10  H.  VII.  the  lord 
is  declared  to  have  relief  upon  the  death  of  any  cestui 
que  use;  and  by  the  19  of  H.  VII.  c.  16,  the  lands  of 
cestui  que  use  are  declared  to  be  subject  to  his  creditors. 

These  legislative  provisions  were,  however,  insulficient 
to  suppress  that  variety  of  frauds  to  which  the  practice 
of  conveyances  to  uses  had  given  rise;  but  as  they  all 
tended  to  consider  the  cestui  que  use  as  the  real  owner 
of  the  estate,  that  idea  was,  at  length,  carried  into  full 
effect  by  the  statute 27  H.  VIII.  usually  called  the  Sta< 
tuteof  Uses,  which,  after  reciting  the  above  men- 
tioued  inconveniences,  which  had  grown  out  of  the 
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lino  flatu : and  a bargain  and  sale  of  an 
estate  for  years  is  capable  of  release  by 
this  statute,  and  so  is  the  constant  prac- 
tice : which  method  of  conveyance  was 
(j)LntwickT.  first  devtsed  by  Sir  Francis  Moor  (6). 
Jie.  604.  1 et  actual  possession  is  not  m the  cestui 

Morrice,  Cre.  que  use  by  this  statute ; neither  upon  such 
Q seisin  can  he  maintain  an  action  for  tresr 
impossible  an  act  of  parlia- 
K(wtc,  3 Mod.  iQgj^t  should  give  any  more  than  a civil 
avenij.  35.  seisin  (7).  And  Mr.  Noy  was  of  opinion, 

Co.  LitLSJO.  , * 

576.  that  this  conveyance  by  lease  and  release 
Note  (3).  (g)  could  never  be  maintained,  without 

(7)6ilb.VMi, 

530. 

practice  of  conveying  to  use*,  enacts,  that  when  any 
person  shall  be  teiied  of  lands,  &c.  to  the  use,  confi- 
dence, or  trust  of  any  other  person  or  body  politic, 
the  person  or  corporation  entitled  to  the  use  in  fee 
simple,  fee  tail,  for  life,  or  for  years,  or  otherwise, 
shall  henceforth  stand,  or  be  seised  or  possessed  of  the 
land,  Ac.  of  and  in  the  like  estates  as  they  have  in  the 
me,  trust,  or  confidence ; and  that  the  estates  of  the 
person  so  seised  to  uses,  shall  be  deemed  to  be  in  him 
or  them  that  have  the  use,  in  such  quality,  manner, 
form,  or  condition  as  they  had  before  in  the  use. 

(g>  **  The  form  of  conveyance  by  lease  and  releaae 
is  origin^y  derived  from  tke  common  law.  It  ia 
necessary,  therefore,  to  distingnish  in  what  reapecfo  it 
operates  as  a common  law  conveyance,  and  ip  wiiat 
it  operates  under  the  statute  of  uses.  M common 
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the  actual  entry  df  the  lessee,  as  the  an- 
cient course  was  (8):  and  in  the  cose 

' ' Keate,3Miid- 

S53. 

law,  when  the  usual  mode  of  conveyance  was  by 
feoffment,  with  livery  of  seisin,  if  there  was  a tenant 
in  possession,  so  tlrat  livery  could  not  be  made,  tbe^iv* 
version  was  granted,  and  the  tenant  attorned  to  the 
' reversionary,  as  by  this  mode  the  reversion  or  remainder 
of  an  estate  might  be  conveyed  without  livety,  when 
it  depended  on  an  estate  previously  existing,  it  was 
natural  to  proceed  one  step  further,  and  to  create  a 
particular  estate,  for  the  express  an<l  sole  purpose  of 
conveying  the  reversion,  and  then,  by  a surrender  or 
release  either  of  the  particular  estate  to  the  reversioner, 
or  of  the  reversion  to  the  particular  tenant,  the  whole 
fee  vested  in  the  surrenderee  or  releasee.  It  was  aiten* 
wards  observed,  that  there  was  no  necessity  to  /grant 
the  reversion  to  a stranger;  and  that  if  a particular 
estate  was  made  to  the  person  to  whom  it  was  proposed 
to  convey  the  fee,  the  reversion  might  be  immediately 
released  to  him ; which  release  operating  by  way  of 
enlargement,  would  give  the  releasee  the  fee.  In  all 
these  cases,  the  particular  estate  was  only  an  estate 
for  years;  for,  at  the  common  law,  the  ceremony  of 
seisin  is  as  necessary  to  create  an  estate  of  freehold,  as 
it  is  to  create  an  estate  of  inheritance ; still  an  actual 
entry  would  be  necessary  on  tUe,partof  the  particular 
tenant ; for  without  actual  [x>sses8ion  the  lessee  is  not 
capable  of  a release  operating  by  way  of  enlargement. 

But  this  necessity  of  entry  for  the  purpose  of  obtaining 
the  possession  was  superseded  or  made  unnecessary  Iqr 
the  statute  of  uses for  by  that  statute  the  posseasion 
was  immediately  transferred  to  the  cestui  quo  use;  ip 
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a common  law  lease,  this  may,  perhaps, 
be  true,  for  the  estates  are  not  divided 
(9)San>n’»  till  then,  and  so  no  privity  (9)- 

Ca»e,  5 Rfp.  ^ ■'  ' ' 

IS4.b.  Liu. 

^ 459. 

that  a bargainee  under  that  statute  is  as  much  in  pos- 
session, and  as  much  capable  of  a release  Ijcfore  or 
without  entry,  as  a lessee  is  at  common  law  after  entiy. 
All,  therefore,  that  remained  to  be  done,  to  avoid,  on 
the  one  hand,  the  necessity  of  livery  of  seisin  from  the 
grantor,  and  to  avoid,  on  the  other,  the  necessity  of  an 
actual  entry  on  the  part  of  the  grantee,  was,  that  the 
particular  estate,  (which,  for  the  reasons  above  men- 
tioned, should  be  an  estate  for  years)  should  be  so 
framed  as  to  be  a bargain  and  sale  within  the  statute. 
Originally  it  was  made  in  such  a manner,  as  to  be 
both  a lease  at  the  common  law,  and  a bargain 'and 
sale  within  the  statute.  But,  as  it  is  held,  that  where 
conveyances  may  operate  both  by  the  common  law 
and  statute,  they  shall  be  considered  to  operate  by  the 
common  law,  (See  Ld.  Altham  t>.  E.  of  Anglesey, 
Gilb.  Rep.  17)  it  became  the  practice  to  insert  among 
the  operative  worrls,  the  words  Bargain  and  Sale : 
in  fact,  it  is  more  accurate  to  insert  no  other  operative 
words,  and  to  express  that  the  bargain  and  sale,  or 
lease,  is  made  to  the  intent  and  purpose,  that  thereby, 
and  by  the  statute  of  uses,  the  lessee  may  be  capable  of 
a release.  The  bargain  and  sale,  therefore;  or  the 
lease  for  a year,  as  it  is  generally  called,  operates,  and 
the  bargainee  is  in  possession  by  the  statute.”  Mr. 
Butler’s  Note,  Co.  Litt  27a,  b.  276,  a.  .See  also 
Mr.  Sanders  on  Uses  yd  Trust,  p.  96,  394,  and 
Sheppard’s  Touchstone,  ch.  10,  where  this  mode  of 
conveyance  is  considered. 
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SECTION  IV. 

Yet,  notwithstanding  this  statute, 
there  are  three  ways  of  creating  an  use 
or  a trust,  which  still  remains  a crea- 
ture of  the  court  of  equity  (/i),  and  sub-  , 

(A)  The  legislature,  by  the  statute  27  H.  VIII.  c.  16, 
is  thought  by  Lord  Coke  (1  Rep.  125)  to  have  in- 
tended to  abolish  uses  and  trusts.  But  see  Lord  Ba- 
con’s Readings  on  the  statute.  Ifsuchwasthe  inten- 
tion, courts  of  law,  by  too  strict  a constriction  of  its  '' 
provisions,  <lefe-ited  it,  and  rendered  it  necessary  for 
courts  of  equity  to  retain  that  jurisdiction,  jof  which 
a more  liberal  interpretation  of  the  statute  by  courtf 
of  law  would  [irobably  have  deprived  them;  so  that, 
as  Lord  Ilardwicke  observes,  “ A statute  made  upon 
great  consideration,  introduced  in  a solemn  and  pomp- 
ous manner,  by  a strict  construction,  ‘has  bad  no 
other  effect  than  to  add  at  most  three  words  to  a con- 
veyance." Hopkins  r.  Hopkins  (1  Atk.  591.)  Courts 
of  equity,  in  the  e-vercise  of  this  jurisdiction,  have, 
however,  wisely  avoided,  in  a great  degree,  those  mis- 
chiefs which  made  uses  intolerable.  ’I'hey  now  con- 
sider a trust  estate  (either  when  expressly  declared  or 
resulting  by  necessary  implication)  as  equivalent  to 
the  legal  ownership,  governed  by  the  same  rules  of 
property,  and  liable  to  every  charge  in  equity, 
■(except  dower)  and  consequence,  (except  escheat)  to 
which  the  other  js  subject  in  law ; and  by  a long 
series  of  uniform  determinations  for  now  near  a 
century  past,  with  some  assistaiRc  from  the  leglsla- 
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ject  only  to  their  control  and  direction 
(i)SimpionT.  (1).  1st,  Where  a man  seised  in  fee,  raises 
c^a's’sis?  a term  for  years,  and  limits  it  in  trust  for 

Mug. 


(?)  Dyer, 
369,  a. 

Moor  614. 
Sbeppanl'i 
ToDchitone, 
M6,  507. 


.<4.  ikc.  ibr  this  the  statute  cannot  execute, 
the'termor  not  being  seised  (2).  And  the 
law  is  thesame  of  annuities  and  personal 
chattel;  for  the  statute  intended  to 
mit  the  common  law,  and  chattels  might 
ener  (t)^psBs  by  testament  or -parol  only. 
And  the  word  (Person)  excludes  all  dead 
uses,  Which  are  not  to  bodies  living  and 
(s)M  Bieon’i  natural  (3).  2dly,  Where  lands  axe 
limited  to  the  use  of  .<<•  in  trust,  to  per- 
SS4, 895.  jjjjj  jg  receive  the  rents  and  prohts ; 

for  the  statute  can  only  execute  the  first 
use.  And  the  common  law  rejected  the 
second  use  as  void  ; but  Chancery  con* 
sidered  the  intent  of  the  conveyance 

chiSiTh’**  Where  lands  are  limited  to 

c«*e,  trustees  to  receive,  and  pay  over  the 
rents  and  profits  to  such  and  such  per* 
sons ; for  here  the  lands  must  remain  in 


986.  b 
1 Atk.  591. 
Se*  Ath  T. 
OUtcn,  Ch. 
U4,  tl5< 


Xure,  they  have  raised  a new  system  of  rational  juria^ 
pwudence,  by  which  trusts  are  made  to  answer  in  ge* 
neral  all  the  beneficial  ends  of  uses,  without  their  in* 
pEmvenience  or  frauds;  2 Bla.  Com.  337. 

({)  Sincedieattituteof  frauds,  s.  3.  real  chattels,  as  a 
Icaaa,  -wiU  notpass  by  parol;  but  see  3 Salk,312. 

2 


Digitized  by  Google 


C'h.  1.  $ 5. 


OF  USES  AND  TRUSTS. 


17 


them  to  answer  these  purposes  (5) ; other-  (S)  KeTii  t. 

• *1  1 I 1 Sander., 

Wise  they  would  be  tl»e  trustees,  contrary  i vmi.  4is. 
to  the  express  words  of  the  will,  or  other 
conveyance.  sou.uVAiien, 

1 Salk.  998. 

.Toaei T.  r.ord  Say  and  Seale,  1 Eq.  Ca.  .Ab.  383.  3 Bro.  P.  C.  458.  Sbaplaod  T. 
Smith,  I Bro.  Ch.  Kep.  76.  Sjlveiter  t.  Wilaoa,  9Tcroi  Rep.  414,  ' 


SECTION  V.  * 

« 

-A-ND  the  statute  did  no  more,  in  exe- 
cuting the  possession  to  the  use  in  the 
same  plight  as  he  had  the  use  (l),  than 
equity  would  have  done  before  ; so  that 
uses  are  raised  by  the  same  conveyances 
and  agreements,  as  before  the  statute  (2). 
And«  at  common  law,  they  being  a crea- 
ture of  equity,  that  is,  only  an  equitable 
right  or  conscience,  and  no  possession, 
arc  guided  entirely  by  the  rules  of  equity 
(3),  and  not  subject  to  the  rules  of  com- 
•mon  law  (ft),  though  in  a deed.  For 
the  operation  of  the  statute  is,  by  bring 


(1)  C«.  Lilt. 
22.  b. 


(2)  .Sheppwd’t 

Toiichitunr, 

507, 

Sandert  on 
Use*,  164,165. 


(9)Ld.Racon'i 
Keadinft,  334. 
Oilbert’iOuf, 
109. 


(A)  By  the  operation  of  the  statute,  such  uses  as  are 
within  it  become  legal  estates;  but  there  are  some 

vot,  II.  c 
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(i)Ld.Bacon'i 

Keadlngi,2S6- 


(5)  Chud- 
lciKh’«ca»e, 
I Hep. 


ing  the  possession  to  the  use,  and  not 
the  use  to  tlic  possession  (i).  So  that 
although,  alter  they  arc  executed  by 
the  statute,  uses  seem  not  to  differ  from 
the  possession  ; yet  before  they  arc  go- 
verned by  ecpiily  (5),  and  the  not  legard- 
ingthis,  but  striving  to  Construe  them  by 
the  strict  rules  of  CGininon  law,  was  the 
cause  of  many  erroneous  opinions,  both 
bel'orc  and  after  the  statute. 

insUncap  in  which,  in  the  colistruction  of  uses,  courts 
of  law  will,  in  thw  advancement  of  the  conveni- 
ence of  whidi  the  modification  of  estates  by  way 
of  use  has  been  found  productive,  depart  from  tlic 
strict  rules  of  the  common  law.  See  (iilb.  Uses, 
77.  Sanders’ Uses,  170.  With  respect  to  such  uses 
as  are  not  executed  by  the  statute,  but  remain  solely 
co;;uizable  in  c<juily,  it  has  been  held  in  some  cases, 
that  they  are  not  to  be  construed  by  ^lie  rules  of 
law,  liut  are  to  receive  a more  lit>cial  coiistructioii 
in  favour  of  the  intent ; and,  in  other  cases,  it  has  been 
determined,  that  the  construction  of  •limitations  of 
trust  estates  must  be  the  same  .as  the  construction  of 
similar  limitations  of  le;;al  estates ; and  that  in  the  con- 
struction of  both  trust  and  legal  estates,  the  intention 
is  equally  to  be, attended  to.  1 have  already  had  oc- 
casion (see  B.  1.  c.  O',  s.  7,  S)  to  observe  upon  the* 
difi'erent  decisions  relating  to  this  point,  and  shall, 
therefore,  coniine  my  present  ohsenutions  to  what  I 
conceive  to  be  the  result  of  the  cases  upon  it.  That 
in  the  construction  of  wills  or  of  deeds,  without  re- 
ference to,  and  not  liable  to  be  afl'ecled  by  previous 
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articles,  the  construction  of  trust  estates  is  the  same 
as  the  construction  of  legal  estates,  provided  such  trust 
be  not  purely  executory,  in  which  case,  I conceive, 
courts  Of  equity  have  a much  wider  range  for  the 
purpose  of  eflectuating  the  intent,  than  they  have  in 
the  construction  of  trusts  particularly  drawn  out  by 
the  author  of  the  trust. 
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CHAP.  II. 

Of  the  Creation  of  Uses. 

SECTION  I. 

NOW  an  use  at  common  law  might 
be  created  two  ways.  1st,  By  the  itj; 
tent  of  the  parties  upon  transmutation 

(1) Co.  Liti.  of  the  possession  (1).  Or,  2dly,  By  an 
Giib.  life*, 75.  agreement  made  upon  an  effectual  consi- 
deration (fl),  without  transmutation  of 

(2) Giib.u«a,  (^)’  '1'^®  intent,  upon  trans- 

p*owd  302  Jrmtation  of  tlie  possession,  might  be  de- 
clared by  writing  or  by  .'  parol  (b).  For 
the  use  was  there  accoiding  to  the  in- 

fa)  Uses  which  pass  b}'  tiansmotatioii  of  possession, 
are  raised  by  fcoflmeiit,  fine,  or  recovery  ; (iilb.  on 
Uses,  p.  73  ; and  also  by  lease  and  release,  Lloyd 
c.  Spillct,  Barnard.  384.  Uses  raised  without  trans- 
mutation of  possession,  arc  raised  either  by-way  of 
bargain  and  sale  enrolled,  in  consideration  of  money, 
or  by  way  of  covenant,  to  stand  seised  in  consideration 
of  blood  ; Gilb.  Uses,  82. 

(ft)  Whether  an  use  could  in  .any  case  be  raised  at 
common  law  by  parol,  or  even  by  writing  without 
■eal,  seems  to  have  been  formerly  very  much  doubted ; 
Here  V.  Di.a,  Siderf.  2d.  Dyer,  290',  b ; Berries  ». 
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tent,  and  no  matter  how  that  intent  was 
manifested  f3),  since  an  use  is  but  a trust,  (?)  ?<>"«». 

' ' MorIcT,  I 

which  is  not  hke  landf  for  land  cannot  s>ik.  e;?. 
pass  witliout  livery;  but  an  use  one  may  iik* 
give  or  devise  (c)  at  his  pleasure  by  nude 


Bowyer,  2 Show.  158.  Chief  Baron  Gilbert  has, 
• however,  extracted  from  the  different  cases  the  dis- 
tinction,  which  being  constantly  kept  in  view,  will,  in 
some  degree,  reconcile  their  apparent  contrariety. 
“ At  common  law,”  says  he,  “ an  use  might  have 
been  raised  by  word  upon  a conveyance  that  passed 
the  possession  by  some  solemn  act,  as  a feoffment; 
but  where  there  was  no  such  act,  there  it  seems  a deed 
declaratory  of  the  uses  was  necessary,  for  as  a feofF. 
nienl  which  passed  the  estate  might  be  made  at 
common  law  by  parol,  so,  by  the  same  reason,  might 
the  uses  Of  the  estate  be  declared  by  parol ; but  where 
a deed  was  requisite  to  the  passing  of  the  estate  itself, 
it  seems  it  wai^necessary  for  the  declaration  of  the 
uses : therefore  a man  could  not  covenant  to  stand 
seisc-d  to  an  use  without  a deed,  there  being  no  solemn 
act.”  Gilb.  Uses,  270,  271,’  48—57.  Collard  ». 
Collard,  Poph.  47.  Moor,  688.  Shep.  Touchstone, 
519;  .8|iortridge  v.  Lainplugh,  7 Mod.  71.  1 Salk. 
6/8. 


(c)  At  common  law,  lands  (except  by  special  cus- 
tom) were  not  devisable  ; but,,  by  the  invention  of 
uses,  they  were  before  the  statute  of  uses  effectively, 
though  not  directly  made  so;  for  by  feoffment  to 
such  uses  as  the  feoffor  should  by  his  last  will  declare, 
he  might  arrange  and  modify  die  succession  to  the 
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(4) Chud- 
lri);h  I Caw,  1 
Brp  131.  b. 
Wriifhl’i  Te- 
nures, 1 7 1. 

(5)  Lonl  Ba- 
con’i  Use  of 
the  Law,  153. 


(fi)P*buiT. 

Midord, 

1 Ventr.  373. 


(7)  Sheppard’! 
Tniirhitone, 
SOI.  Co.  Liu. 
33.  Perkini, 

S 533.  2 Roll. 


parol,  for  a devise  is  as  a gift  (4).  And 
so  the  practice  was  before  the  statute  of 
wills,  to  put  their  lands  in  use,  that  they 
might  pass  without  livery  (5)  ; and  the 
limitation  of  the  uses  was  to  be  by  him 
who  had  the  estate  in  the  land  accord-  ‘ 
ing  to  his  intent  (6).  For  if  no  intent 
was  expressed,  nor  consideration  effec- 
tual implied  (d),  the  use  arose  to  the  * 
same  person  who  gave  the  estate  (7), 
and  the  use  ensued  the  ownership  of  the 

Ab.  789.  Djer,  146.  b.  Gilb.  Uses,  222. 

profits  of  the  land,  and  equity  would  enforce  the  per- 
forniancc  of  the  trust,  Wright's  Tenures,  ITJ  ; and 
sudi  trust,  or  uses  more  sti icily  speaking,  might  lie 
limited  by  a nuncupative  will.  Chudlcigh’s  case, 

1 ilep.  121. 

. fc. 

(<f)  In  Dyer,  l4Ci,  h. -a  disiinctioii  is  lakcn  upon 
this  point  between  feoHnirnts  of  which  (he  uses  werirt 
not  declared,  nor  coie4ideration  elfcetual  iinplicJ,  be- 
fore the  statute  of  quia  anj<torcs  /t'M</»u.’»,.:ind  ftnlT- 
inents  after  the  statute  ; fcofl'ments  before  the  slatule 
being  held  in  sudi  case  to  raise  an  u.^e  to  the  feofi'ee, 
in  respect  of  t!ic  tenure  wliich  niiglit  linn  have  sub- 
sisted between  the  fcoUbr'aiKl  t!ie  fcofiec;  but  the  i,ta- 
tutc  having  taken  aw.i}’  such  tenure,  the  leoniiicut  was 
conceived  to  Le  wholly  wanting  of  consideration,  and 
therefore  should  be  to  the  use  of  the  feollbr.  Tliis 
distinction  is,  however,  rejected  by  Lord  Bacon,  who 
is  of  opinion,  “ That  the  intendment  of  an  use  to  the 


Digitized  by  Google 


Ch.  II.  § 1.  OF  TllF  CRi:.\TION  OF  USI’.S.  23 

land,  without  having  regard  to  estoppels, 
which  arc  adverse  to  truth  and  ecinity  : 
for  tlie  conveyance  standing  indiJl'crent, 
the  Cliancery  thought  it  best  to  put  the 
proof  upon  him  who  took  the  possession, 
and  if  he  failed,’  would  have  compelled  a 
re-conveyance  (8).  But  where  there  was  fn)  u.Bafon  s 
an  express  consideration,  an  use  limited 
contrary  to  it  was  void  ; as  if  upon  a sale 
or  lease  with  rent  reserved,  the  use  were 

feoffor,  where  the  feoffment  was  made  witliout  ttmsi- 
cleration,  grew  long  after,  when  uses  waxeil  general ; 
and,  for  this  reason,  because  when  feolfincats  were 
made,  it  grew  diwibiful  whether  the  estates  were  in  ‘ 

use  or  in  purcliase;  because  purchases  werethingsno- 
torious,  and  uses  were  tilings  secret.  7'he  Chaiieellor 
thought  it  more  convenient  to  put  the  purchaser  to 
prove  his  consideration,  than  the  feoffor  and  his  heirs 
to  prove  the  trust;  and  so  made  the  intendments  to- 
wards the  use,  and  put  the  proof  upon  the  purchaser.” 

Reading  on  Slat,  of  Use-',  .317.  It  seems,  however, 
admitted,  that  if  the  feoflbr  declare  no  use,  and  no 
effectual  consideration  be  implied,  that  the  use  will 
result  to  him:  so  if  he<lo  not  limit  the  whole  of  the 
estate, except  in  the  case  hereafter  noticed,  the  residue*  * 
will  result.  But  if  tenant  of  a particular  estate,  as 
tenant  for  life,  grant  his  estate  by  fine,  and  limit  the  • 
use  for  years,  or  for  a {.articular  time,  it  shall  not  re- 
turn unto  him  ; because  he  who  hath  the  particular 
estate  by  fine,  is  subject  to  rent  and  forfeiture,  whiclt 
is  a sufficientconsidcration -,  2 Roll.  Ah,  7t>l.  Castle 
c.  Dod,  Cro.  Jac.  200. 
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(9)  Djer, 

155.  r 

1 Leon.  14B. 

1 Aoder.  37. 
pi  gfi. 

S Ander.  136. 

(10)  Har- 
top’i  cate, 

1 Leon.  S54. 
Lutw.  833. 
.Gilberl't 
Uiet,  381. 
Burchett  t. 
Durdant, 

S Ventr. 

313.  Broueh- 
tonT.Lang(ey> 
S Ld.  Ravm. 
873. 


limited  to  the  vendor  or  lessor  (9)  : 
otherwise  of  a consideration  implied ; 
as  in  a devise  to  an  use  (10),  the  use 
may  be  executed  (c),  if  the  intent  of  the 
devisor  appear  to  be  so.  Yet  a devise 
imports  a consideration  in  itself,  and 
therefore  cannot  be  averred  to  be  to  the 
use  of  another  than  of  the  devisee,  or 


(e)  That  in  a devi.se  to  an  use.lhe  use  may  be  exccut. 
ed,  if  such  appear  to  have  been  the  intent  of  the  de- 
visor,  seems  agreed  in  all  the  cases  ; but  it  has. been 
much  doubted  whether  the  execution  of  the  use  ought 
to  be  referred  to  the  operation  of  the  statute  of  use.s,  or 
to  the  operation  of  the  statute  of  wills.  In  Hore  v.  Dix, 
Sid.  2G.  it  is  held,  that  the  use  is  executed  by  the  sta- 
tute of  wills,  and  not  by  the  statute  of  uses  ; and  this 
opinion  Mr.  Butler,  in  a very  learned  note,  seems  to 
prefer,  Co.  Litt.  278.  But  Mr.  Powell,  in  his  Essay 
upon  the  Learning  of  Devise.®,  Vol.I.  p. 277,  maintains, 
that  the  better  opinion  i.s,  that  a devise  to  uses  is  exe- 
cuted by  the  statute  of  uses,  and  does  with  very  consi- 
ilcrahle  force  and  effect  meet  the  objections  u rged  against 
such  opinion.  The  cases  on  which  lie  relies  as  express 
authorities,  arc  Broughton  c.  Langley,  2 Lord  Uaym. 
373.  Pophain  v.  Bamfielil,  1 Vern.  79.  But  whether 
the  effect  of  the  devise  to  uses  be  rcferrable  to  the  one 
statute,  or  to  tlie  other,  or  to  the  joint  operation 
of  both,  is  at  this  time  a point  so  purely  speculative, 
that  I shall  content  myself  with  referring  the  reader 
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for  a jointure,  unless  it  be  expressed  iu 
the  will  Ul). 

4 Repk  4. 

to  the  abo^  note  by  Mr.  Butler,  and  the  seasoning 
jrelied  on  by  Mr.  Powell. 


SECTION  U. 


An  agreement  (/)  to  raise  an  equity 
to  have  the  land  ought  to  have  an  ef- 


fectual consideration  ; as  money,  pains, 
and  travel,  marriage,  or  natural  affection. 


{/]  Uiios  which  are  to  be  raised  by  covenant  oragree- 
went  must  be  founded  on  principles  of  equity  ; for  the 
cestui  que  use  can  have  no  right  by  law,  therefore 
no  use  can  be  raised  by  covenant  or  agreement,  with- 
out a consideration:  for  equity  or  conscience  will 
not  enforce  donum  graluitiim,  however  apparent  the 
intent,  where  it  is  not  sufliciently  passed  by  law! 
Lord  Bacon’s  Readings  on  Stat.  'of  Uses,  310.  And 
in  this  consists  another  distinction,  between  uses  raiswl 
by  covenant  ami  uses  raised  by  conveyance,  which 
operate  by  transmutation  of  possession  ; for  though, 
if  there  be  no  use  declared,  nor  consideration  given, 
the  use  will  be  to  the  feotfor,  &c.  yet  if  there  be  an  use 
declared,  though  there  be  no  consideration  to  support 
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For  an  use  will  not  arise  cither  by  deed 
(g),  or  deed  enrolled,  without  an  actual  (h) 

it,  the  use  will  be  eil'ective ; Gilb.  UseC  222,  223, 
42,  2 Roll’s  At).  7t)l.  1 Aiulcr.  37.  pi.  f)o.  Perk.  S-j37. 
CalthorjK^’sCase,  Moore  102.  MiUlniay's  Case,  1 Rep. 
176.  b.  Stephens  c.  Layton,  Owen,  40.  Sanders’  Uses 
and  Trusts,  93, 94.  See  also  Lloyd  r.  Spillct,  Barnard, 
384.  2 Atk.  143. 

(g)Tbis  must  not  be  understood  of  such  uses  as  do 
operate  by  transmutation  of  possession,  which,  as 
already  observerl,  require  no  consideration,  if  the  use 
be  declared  ; Garnish  v.  Wentworth,  Carter,  143. 

(A)  Though  a consideration  be  absolutely  requisite 
to  the  raising  of  an  use,  upon  a covenant  to  stand 
.seised,  yet  no  consideration  need  be  nnmtioned  in  the 
deed : but  if  tire  cestui  <pii  use  stand  in  a relation  which 
affords  of  itself  a consideration,  an  use  shall  present- 
ly arise  to  him  ; as  if  a man  covenant  to  stand  seized 
toi.be  use  of  his  wife  or  brother,  or  any  of  his  kin- 
dred, tins  is  sullicicnt  to  raise  an  use  to  them,  with- 
out any  mention  of  a particular  express  consideration  : 
for  the  love  and  affection  between  tliem  is  obvious  ; 
which  'oeing  a consideration  in  itself  suificicnt  to  raise 
an  use,  the  limiting  of  the  use  shall  be  referred  tosuch 
consideration.  Gilb.  Uses,  251,  252.  Bedell’s  Case,  7 
Rep.  40.  And  so  with  respect  to  uses  raised  by  bar- 
gain and  sale ; fur  though  they  can  only  be  raised 
for  an  actual  and  valuable  consideration,  yet  the  con- 
sideration need  not  necessarily  be  ex'pressed  in  tT.e 
rlted,  in  order  to  raise  the  use. ; for  the  bargainee 
may  aver,  that  money  or  other  valuable  consideration 
was  given  or  paid  ; and  if  shewn,  the  bargain  and 
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consideration  fl):  although  a deed, 

^ ^ . . . U»^*»  217. 

the  solemnity,  imports  a consideration  in  2 Bia.  Com. 

*'  * 3S0- 

law  (2).  And  there  are  two  sorts  of  good  .=h.pp«r(r, 
consideration:  a consideration  or  nature  510 
and  blood,  aiul  a valuable  consideration  ^ 

' ^ ^ RiMdin^  on 

(3).  Jiut  there  is  a difference  between 

, , , • . SIO.  Plowd. 

them,  that  money  may  be  given  by  one,  sos.  seeiroi. 
in  consideration  of  all  the  estates;  for  in  S, (a>  * 
being  given  for  them,  they  are  made  ® 
parlies  to  the  coasideratiop  (4)  : but  na-  Twjnc’. 

^ , rr  ■ 11  • ca«e,  3 Hep 

tural  affection  will  not  raise  an  use  to  as3. 

stranger  (i)  to  the  consideration.  AndAb.^^","  * 

pi:  7. 

•i  Intt.  Ci2. 

sale  shall  be  gooJ.  2 lloli's  Ab.  790,  pi.  3.  2 Inst. 

<i72. 

(!)  Wtieii  it  is  stated,  that  covenants  to  raise  an 
use  must  be  founded  on  principles  of  conscience  and 
( f|ulty,  it  miifht  be  concluded  that  every  moral  ob- 
ligation would  furnish  a sufficient  consideration  to 
raiw^  an  use;  such  conclusion,  however,  would  not 
be  correctly  ilrawm,  it  having  been  determined,  that 
affection  to  an  illegitimate  child  is  not  a sufficient 
consideration  to  raise  an  use,  by  way  of  covenant, 
to  stand  seised.  1 Ander.  IS,  79.  2 Roll’s  Ab.  785. 

Co.  Litt.  12.3.  Harp,  note  (8).  Still  less  is  the  conside- 
ration of  fi  iendsh  p,  long  acquaintance,  or  having  been  ‘ 
schoolfellows;  2 Roll's  Ab.  7S3,  pi.  5,  6.  But  if  a man 
in  consideration  of  natural  love  and  affection,  cove- 
nant to  stand  seised  to  the  use  of  his  son  for  life,  re- 
mainder to  ,f>uch  woman  as  the  son  should  marry,  for 
life,  remainder  to  the  first  son  of  the  son  on  such  wife 
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this  is  tfie  reason,  that  a general  power 
(k),  in  such  case  to  make  leases,  or  limit 
uses,  to  any  body,  is  void.  So  tliat  a limi- 
tation afterwards,  though  to  his  daughter, 
is  not  good : for  a good  execution  will 
not'profit,  where  the  constitution  is  de- 
fective. And  in  a covenant  to  stand 
seised,  where  the  consideration  is  general, 
and  the  person  uncertain,  no  averment 
^ taken  (5) : but  when  the  person 

1 Hep.  176  b. 

Chute  V. —— SLev.  30.  2Roll’iAb.  S60.  Crop  T.  Fuuatcaditch,  Cro  Jac.  181. 

Gilb.Ctea.8l8. 


begotten,  tlie  estate  limited  to  the  wife  is  well  raised, 
though  the  wife  be  a stranger  to  the  consideration ; for 
it  is  for  the  advancement  of  the  posterity  of  the  cove- 
nantor; for  without  a wife  his  son  cannot  liave  poste- 
rit3';  Bolls  ».  Sir  II.  Winton.  No}',  122.  So  a cove- 
nant to  stand  seised  to  the  use  of  the  wife  of  the  bro- 
ther of  the  covenantor  is  good,  for  the  love  which  he 
bears  to  his  brother  extends  in  his  right  to  his  wife ; 
Plowd.  3C7. 

¥ 

[k]  This  must  be  understood  of  powers  created  by 
such  conveyances  as  require  an  actual  and  effectual 
consideration  to  support  them.  Mildraay’s  Case,  1 
Rep.  176.  b.  Chief  Baron  Gilbert,  observing  upon 
this  doctrine,  doubts  whether,  if  the  covenantee  had 
paid  money  he  might  not  have  averred  it,  an«l  so  made 
gooil  the  use  to  his  nominee  ; Gilb.  Uses,  220.  See 
Prince  and  Wife  r.  Green  cited,  in  Wilincr  v.  Ken- 
drick, 1 Ch.  Ca.  161.  Warrick  7’.  Geraid,-  1 Vern.  7- 
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is  certain,  such  an  avernment  may  be  taken 

as  stands  with  the  deed.  And  so  where 

the  consideration  is  particular  and  certain, 

a.s  of  brotherly  love  or  advancement  of 

his  blood,  there  the  p>erson  by  matter 

tx  post  facto,  may  be  made  certain  (6),  (6)  MiUmay'i 

And  although  there  be  a consideration 

expressed  (Z),  yet  any  other  may  be  taken, 

as  stands  with  it,  and  is  not  repugnant 

(7)-  And  it  matters  not  whether  the  con- (7)  Bedeii’s 

sideration  be  past,  present,  or  future  (8)  : ^r/i4<5. 

only  a consideration  executory  will  not  79o.”Fi’mCT’v. 

raise  an  use,  till  it  be  executed  (m).  p“c.’,o 

(9)  Cbud’.eigh's  ca$c,  1 Rep.  126,  136.  Stephemv.  Brittedge,  Sid.  63.  Woodliff 
T.  Drur;,  Cro.  EIJx.  439. 


(/)  .As  to  what  evidence  is  uflmissible,  to  extend  ov 
explain  a consideration  expre.'sed,  see  1 vol.  b.  1.  c.  S. 

1 r.  note  (o). 

(m)  For  to  every  e.xeciition  of  an  use  by  force  of  tin- 
statute  of  uses,  four  things,  as  hereafter  more  parti- 
cularly mentioned,  are  requisite.  1st,  There  ought  to 
be  a person  seised  ; for  the  words  of  the  act  are,  any 
person  stand  or  be  seised,  &c.  2dly,  There  ought  to 
bea  cestui  que  use  irt  «s«;  for  the  words  of  the  act 
are,  stand  seised  to  the  use  of  any  person  or  persons, 
&c.  3dly,  There  ought  to  be  an  use  m esse,  sci.  in  pos- 
session, reversion,  or  remainder.  4thly,  The  estate, 
out  of  which  the  uses  rises,  ought  to  be  vested  in  the 
cestui  que  use ; for  the  words  are,  that  the  estate  of 
such  person  seized  to  the  use  shall  be  adjudged  in 
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(9)narU«  Neither  in  a valiial)le  consideration  (Q) 

Nor 
"s,  that 

:8i!  A^non*5?!  Consideration  expressed  was  false, 
^,'"2 't'  or  not  paiil  : for  lie  is  estopped  by  tlie 

Eliz.  B.  R.  deed.  And  upon  these  considerations, 
if  any  agreement  be  made  by  the  owner 

ccslui  que  use,  &c.  So  that  wlicn  these  four  requi-  ' 
sites  concur,  the  use  is  executed  within  this  statute  : 
l)ut  if  any  of  them  fail,  it  is  not ; and  therefore  it  is 
agreed  in  Delamere’s  case,  Plowd.  3ol,  that  the  sta- 
tute 27  H.  VIII.  does  not  execute  any  use,  but  only 
uses  in  esse  ; so  a right  of  a present  use,  or  a future  or 
contingent  use,  are  excluded  until  they  come  inessr. 
Chudleigh’s  case,  1 Rep.  1 20,  a.  130,  a;  and  therefore 
such  future  and  contingent  uses  may  be  destroyed  by 
alterations  of  the  estate  before  they  come  in  esse. 
Chudleigh’s  case,  1 Rep.  133,  a.  See  post,  B.  2. 
c.  O'.  § 1. 

« • 

(n)  In  purchases,  the  question  is  not  whctlier  tlie 
consideration  be  adequate,  but  whether  it  be  valuable ; 
for  ifit  be  such  a consideration  as  will  without  fraud, 
make  a man  a purchaser  within  the  statute  of  Eliza- 
beth, and  bring  him  within  the  protection  of  that  law, 
he  shall  not  be  impeached  in  equity.  Basset  r.  Nos- 
worthy,  Finch’s  Rep.  104.  Hobart  v.  Hobart,  2 Ch. 
Ca.  15P.  But  see  More  v.  Mayhow,  2 Freem.  175. 

1 Ch.  Ca.  34.  But  if  the  consideration  be* grossly 
inadequate,  as  five  shillings  ; Qu.  Whether  a trust 
will  not  result  for  the  grantor  ? See  Sculthorpe  v. 
Burgess,  1 Ves.  jun.  !)2.  See  also  Walker  v.  Burrows, 

1 Atk.  04.  But  see  Lloyd  r.  Spillet,  2 Atk.  150.  Bar- 
nard. 384. 


3 venir.  35.  is  tlic  qtiantum  regarded  in  law  (h) 
s'pi’ftet,  3 Aik. ‘Tiy  averment  allowed  to  tlie  hcii 
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of  ilic  land,  tliis  agreement  makes  a suf- 
ficient equity,  for  those  to  have  the  land 
U)  whom  it  is  appointed  by  the  agree- 
ment 0>).  For  if  an  ecjuivalent  be  given, 
though  the  contract  be  not  e.xeculcd 
with  all  the  formalities  of  law;  yet  in 
equity  the  use  of  the  lands  ought  to  be 
in  tlio  purchaser  (10).  And  so  if  a man  (lo)Cilb. 
parts  with  any  lands  in  advancement  of 
*his  issue,  and  to  provide  for  the  contin- 
gencies, and  necessary  settlements  of  his 
family,  it  is  fit.  the  Chancery  should  make 
such  conveyance  good,  thougli  they  want 
the  ceremonies  of  law  (pj,  so  as  they  may 

(oj  Tliis  proposition  must  b?  undcratoo  J with  refer- 
fiice  to  tliosc  general  rules  wliicli  govern  courts  ot 
<(|uity,  ill  the  enforcing  of  agreements  by  specific 
performance.  See  B.  1.  c.  1.  s.  ■1.,  c.  3.  s.  1. 

(;»)  This  equity  of  supplying  defective  conveyan- 
ces does  not  extend  to  all  such  persons  in  whose  favour 
the  relation  of  blood  would  support  a covenant,  lo 
stand  seised  to  their  use,  nor  does  it  even  now  extend 
to  a grandchild,  d udor  v.  Atlsoii,  2 Vez.  682.  Pei  ry 

Whitehead,  aVc7,.544.  See  D.  1.  c.  1.  s.  7 ; though 
it  was  once  held  that  it  did.  Walts  v.  Bullas,  1 P- 
Wms.  61.  Freestone  r.  Rant,  T.  1712.  Fursaker  i-. 

Robinson.  Pre.  Cli.  476.  And  in  Goring  v.  Nash,  .1 
, Atk.  1S9,  Lord  Hardwicke  observed,  that  it  would 
be  pursuing  the  ma.xims  of  law  too  far,  for  it  would 
carry  it  to  the  remotest  blood  that  could  raise  an  use 
in  law,  and  which  equity  does  not  regard. 
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(II)  GUb. 
Ciet,  47. 
Coltman  t. 
Seobnnie, 
S Ur.  SS5. 


(19)  Gilb. 
Uks,  iO. 


(13)  Gilb. 
U«et,52.  Ward 
V.  Lambert, 


best  comply  with  the  pieace  of  families ; 
for  Uieir  establishment  is  part  of  the  nature 
and  end  of  government  (11).  But  if  J 
bargain  and  sell  land  to  my  son,  no  use 
arises,  unless  there  be  a consideration  of 
money  (9);  for  selling,  ex  vi  termini,  sup- 
poses my  transferring  a right  of  something 
for  money,  the  common  medium  of  com- 
merce (12).  And  if  there  be  no  such  con- 
sideration, it  may  be  an  exchange,  a cove- 
nant to  stand  seised,  a grant,  &c.  but  it  can 
be  no  sale  (13).  , 

Cro.  Eliz.  394. 

{/])  But  if  a father,  in  consideration  of  natural  love 
and  affection,  and  of  l(X)l.  covenant  to  stand  .seised  to 
tlie  use  of  his  son,  the  principal  consideration  will 
carry  it,  and  there  needs  no  enrolment.  Garnish  v. 
Wentworth,  Carter,  144.  Baker  r.  Lade,  3 Lev.  291. 
2 Vent.  149.  Foster  o.  Foster,  1 Lev.  bb  ; which 
would  have  been  requisite  if  the  covenant  had  been  to 
stand  seised  to  the  use  of  a son,  merely  in  considera- 
tion of  1001.  the  deed  in  such  case  operating  as  a bar- 
gain and  sale.  Be<leirs  case,  7 Rep.  40.  b.  Fox’s  case, 
8 Rep.  96.  * 
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SECTION  III. 

An  D it  was  much  controverted  at  6rst 
(r),  whether  a deed  were  necessary  to 
the  raising  of  an  use  (l).  In  a bar- 
gain  and  sale,  it  was  agreed  on  all  sides 

° , Dyer,a9S. 

not  to  have  been  required  at  common 
law,  by  reason  of  the  consideration  given 
for  the  land  (2);  and  that  was  the  cause  (*)Giib. 
why  the  fee  simple  would  pass  at  com- CoiiirdV.’ 
mon  law,  without  the  word  heirs  (s). 

c-  9.  ^ 1.  note 

W- 

(r)  I have  already  had  occasion  to  refer  to  the  dis- 
tinctions upon  this  point;  and  as  all  trusts,  except 
trusts  resulting  by  operation  of  law  or  equity,  must  now 

. be  declared  in  writing,  it  seems  unnecessary  to  investi- 
gate more  particularly  the  distinctions  which  prevailed 
at  common  law. 

(s)  “ Before  the  statute  of  uses,  17  H.  VIII,  if  a 
• man  bargained  and  sold  his  lands  for  money  generally, 

without  inserting  words  of  inheritance,  equity  would 
oblige  him,  according  to  conscience  and  the  intent  of 
the  parties,  in  regard  of  the  value,  to  have  executed 
an  estate  in  fee;  but  since  the  statute,  the  uses  are 
transferred  and  made  into  an  estate  in  the  land ; and 
therefore,  since  the  statute,  if  one  bargain  and  sell  his 

VOL.  lU  D 
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And  il  was  said  that  a man’s  blood,  and 
the  building  up  a family,  is  of  more  value 
to  him  than  his  money  (/).  And  where, 
throughout  the  whole  body  of  the  law, 
shall  it  be  seen,  that  to  any  thing  which 
may  pass  by  contract,  there  needs  any 
other  thing  than  the  words  which  make 
the  contract,  as  writing,  or  the  like,  tes- 
tifying it  ? And  that  the  law  was  so,  ap- 
pears by  the  statute  of  27  H.  VIII.  («), 
which  was  made  to  alter  it  as  to  the  free- 
f3)Coiiard  hold  in  bargains  and  sales  (3) ; but,  by  an 
Poph.  48.’  exception  at  the  end  of  the  statute,  London 


lands  generally,  the  bargainee  hath  but  an  estate  for 
life."  Corbet’s  case,  1 Rep.  67.  b;  Shelley’s  case, 
1 Rep.  ICK),  b.  Gilb.  Uses,  17,  IS  ; Abraham  v.  Twigg, 
Cro.  Eliz.  47S. 

(/)  And  as  such  coiisidcr.ation  was  alledgeUtobe  of 
an  higher  nature,  it  was  conceived  to  be  a necessary 
inference,  that  the  use  of  a covenant  to  stand  seised 
might  be  declared  by  parol;  but  this  inference  is  not 
warranted.  Gilb.  Uses,  271. 

(u)  By  27  H.  VIII.  c.  1C,  all  conveyances  of  an  estate 
of  freehold  in  lands,  &c.  by  bargain  end  sale,  must 
be.  enrolled  within  si.>:  mouths.  See  vol.  1.  p.  217, 
note  {in). 
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is,  as  it  was,  at  common  law  (4).  And(0*’n.8. 

uses,  in  such  cases,  in  respect  of  marriage,  nyer,*29. 
which  is  always  a thing  public  and  notori-  ***‘^°' 
ous,  were  for  the  solemnity  left  at  common 
law,  and  not  restrained,  as  the  bargain  and 
sale,  which  by  common  presumption  may 
be  made  more  secretly  and  easily  (5/*. 

Yet  notwithstanding  these  reasons,  this  Pop^.  *?• 
'point  hath  been  since  clearly  determined 
otherwise ; for  the  mischief  that  would 
follow,  if  an  use  should  arise  without  a 
settled  resolution,  manifested  by  a deed  (6) 

Moor>  668. 


SECTION  IV. 

Ax  D now,  by  statute  20  Car.  II.  (l)(i)RUdre 
(x),  although  a lease  for  three  years,  i Vot^To"! 
&c.  may  be  made  by  parol ; yet  when  it 


(i)  The  inconveniences  which  were  found  r.o  arise 
from  the  allowing  of  parol  declarations  of  trust,  in- 
duced the  legislature,  by  the  29  Car.  II.  c.  3.  § 7,  to 
require  all  declarations,  or  creations  of  trusts  or  cou» 

D 2 


Digitized  by  Google 


36 


A TREATISE  OF  EQUITY. 


Book  II, 


is  made  in  writing,  the  trust  of  that  leasd 
cannot  be  declared  by  parol  (y)-*  But  a 


ficlence,  of  any  lands,  tenements,  or  lieredilamenls,  to 
be  manifested  and  proved  by  some  writing,  signed  by 
the  party  who  is  by  law  entitled  to  declare  such  trusts, 
or  by  his  last  will  in  writing.  The  statute,  however, 
excepts  trusts  arising,  transferred,  or  extinguished  by 
operation  of  law.  Upon  this  legislative  provision,  it  is 
observable,  that  it  docs  not  extend  to  declarations  of 
trusts  of  personalty;  Nab  v.  Nab,  10  Mod.  404.  But 
see  Lady  M.  Fordyce  r.  Willis,  3 Bro.  Ch.  Rep.  377. 
Neither  does  it  prescribe  any  particular  form  or  solem- 
nity in  writing ; a trust  of  land  may,  therefore,  be  de- 
clared by  writing  without  seal,  if  it  sufficiently  indi- 
cate and  notify  the  intention  of  the  parties  that  there 
should  be  a trust ; Shortridge  v.  Latnplugh,  7 Mod. 
73;  or  by  letter  from  the  trustee,  stating  the  trusts, 
declared  to  which  the  will  referred  ; Crook  v.  Brook- 
ing, 2 Vern.  lOG;  Muckleston  v.  Brown,  6 Vez.  32; 
dr  by  a bond  to  perform  the  trusts  of  a conveyance  re- 
ferred to,  tliough  the  trusts  be  not  stated  in  such  bond ; 
Attorney  General  v.  Twisden,  Finch’s  Rep.  33G;  or  by 
a bond  to  cestui  que  trust  to  assign  as  he  should  direct; 
Moorcroft  f.  Dowding,  2 P.  Wms.  314.  .See  also 
Parks  V.  Wilson,  10  Mod.  513;  or  by  an  answer  in 
equity,  confessing  a trust;  Cottington  r.  Fletcher,  2 
Atk.  153;  or  by  declaration,  that  the  purchase  was 
made  w'ith  trust  money  ; Deg  r.  Deg,  2 P.  Wms.  414; 
Kirk  V.  Webb,  Pro.  Ch.  84.  Neither  does  the  statute 
prescribe  any  particular  form  or  mode  of  expression,  as 
necessary  to  raise  a trust;  tliereforeifa  testator,  having 
devised  the  whole  of  his  estate,  will  thatthedcvisec  pay 
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confession  of  a trust  in  an  answer  for  the 
wife  and  cliildren,  though  no  proof  of 

his  debts,  it  is  sufTicient  to  raise  a trust  for  creditors ; 

Clowdsly  r.  Peiliam,  1 Vere.  111.  So  words  of  desire 
or  request  in  a will,  if  the  property  be  certain,  and  the  4 

objects  crt-tain,  will  be  siilficient  to  raise  a trust ; Eacles 
f.  I'aigland,  2 Vent.  4tj() ; Miller  v.  W'arrcn,  2 Vem. 

*207;  Birkhead  v.  Coward,  2 Vern.  lUJ;  Glynn  r. 

Harding,  1 Atk.  400;  Vernon  p.  Vernon,  Ambl.  4; 

Palmer  r.  Scribb,  8 Vin.  Ab.  23!)-  pi.  26;  Harland  r. 

Trigg,  1 Bro.  Ch.  Rep.  142;  Nowland  o.  Nelligan, 

1 Bro.  Ch.  Rep.  48!);  Pierson  t>.  Garnett,  2 Bro.  Ch. 

Rep.  38,  22(i;  Richardson  r.  Chapman,  (Burn’s  Eccl. 

Law,  Tit.  Bishop,  p.  220,  6tb  ed.  But  see  the  case 
cited  in  Civil  r.  Rich,  1 Ch.  Ca.  310.)  So  words,  not 
doubting  but  that  the  devisee  or  legatee  will  dispose  of 
the  fund  devised  in  a jmrticular  manner,  if  the  fund  be 
certain,  and  the  objects  distinctly  described,  will  be 
suificient;  Massey  v.  Sherman,  Ambl.  520  ; Wynne  v. 

Hawkins,  1 Bro.  (f.  Rep.  179;  Nowlan  v.  Nelligan, 

1 Bro.  Ch.  Rep.  491.  But  see  Buggins  r.  Yates,  9 
Mod.  122  ; and  it  seems  now  to  b«  settled  that  words 
merely  of  recommendation,  by  a person  having  power 
to  command,  shall  create  a trust ; Malim  c.  Keighley, 

2 Vcs.  jun.  3.'53,  62() ; Pushraan  r.  Fillitcr,  3 Vez.  7- 
But  see  Bland  c.  Bland,  24th  Fehruaiy,  1745 ; Le. 

Maitre  r.  Bannister,  2o'th  Novapber,  1770,  stated  in 
Mr.  Finch’s  note  to  I’.ales  c.  England,  Pre.  Ch.  200; 

Cunlifle  c.  Cunlitl'e,  Ambl.  680.  See  also  Civil  v. 

Rich,  1 Ch.  Ca.  310,  and  see  the  olwervations  of  the 
Master  of  the  Bolls  (Lord  Kenyon),  in  deciding  Pierson 
c.  Garnett,  2 Bro.  Ch.  Rep.  38  ; with  respect  to  trusts 
by  implication,  see  post,  ch.  5. 
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(*)  Hampton  it,  will  bc  good  in  equity  (2).  So  if  the 
sVot"'988.  son  prevails  upon  the  mother,  to  get  the 
Fieuherra'^*  lather  to  make  a new  will,  and  make  him 
Aik.i»5.  executor  in  her  stead,  promising  himself  to 
be  a trustee  for  the  mother;  this  will  to  be 
decreed  a trust  for  the  wife,  on  the  point 
of  fraud  (z),  notwithstanding  the  statute  of 
(31  Roiwin  V.  frauds  and  peijurics  (3). 

Evenr,  iRull'a  * . 

Ab-  S78.  pi.  I.  4 Vin.  Ab.  395-  pi.  3.  Thjnn  ».  Thjrnn,  1 Vem.  896.  Scllack 
Uarrln.  5 Vin.  Ab.  581.  pi.  31.  Davenish  v.  Baioei.  Pre.  Cb.  3.  Oldham  v. 
Litchfordi  8 Veni.  506.  Recch  t.  Keniiigate,  Amb.  67. 

( if)  Tills  point  does  not  appear  to  have  been  so  de- 
termined in  the  case  referred  to;  Riddle  v.  Emerson, 

1 Vern.  108. 

(z)  The  authorities  cited  in  the  margin  are  abun- 
dantly sullicient  to  shew,  that  a court  of  equity  will  not 
allow  a man  guilty  of  a fraud  to  protect  himself  from 
the  consequences,  by  a statute  prolessedly  made  to 
prevent  fraud. 

nt 


SECTION  V. 

Also  the  declaration  of  uses  ought,  1st, 
To  have  a cle&r  and  apparent  intent, 
and  not  to  be  upon  general  words,  or 

■words  spoken  iti  futuro  (a)  (for  these  are 

• 

(a)  As  that  the  land  shall  come,  remain,  and  be  in 
tail  or  in  fee  to  A,  which,  being  mere  words  of  cove- 
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executor}',  and  found  only  in  covenant,) 
but  spoken  advisedly,  and  in  prasenti, 
which  is  an  immediate  c'ft  (1), 

, I'l  • I 1 1 1 Cra. 

words  must  likewise  he  declaratory,  andEiii. 3<3. 
not  obligatory  ; for  then  they  have  another 
effect  (2).  2dly,  The  declaration  must  be(2)Horcv. 
certain  ; for  else  there  would  be  no  cer- 
tainty  of  inheritances.  And  this  certainty 

...  Kliz.  '-’79. 

outrlit  to  be  principally  in  three  thinss,  ^oor,  122.  3 

■ • ; • 1 10  pi-  IS. 

VIZ,  m persons  to  whom  (3),  in  lands,  «c.  1 And. 25. pi. 
(4),  of  which,  and  in  estates  for  which  (5)  auckieT  v.  st- 
the  uses  are  transferred  and  declared.  And 
if  certainty  is  wanting  in  auy  of  these  (i(>),  ^*t',cSe|d'i 

cane,  Poph.  til.  Gilh.  Urc9,  60*  (3)  Dowmairs  ra^e,  9 Rep.  9.  a.  >h(*p- 

p«(I’s  Totich»lone,  520.  (4)  Lee*  v.  Ltl.  SlalTiril,  4 Ij-'im.  58.  Cob  v. 

Binterson,  Cm.  J:ic.  S74.  Dy<?r,  87.  (5)  I^tukcly  v.  Butter,  Hub.  168- 

Sfaeppard’a  Touchttunc,  819t  ^50. 

Tiant,  will  not  raise  an  use  in  A.  Buckley  v.  Jsimon<Is, 

Wynch.lk).  Blytlienian  v.  Blytlienian,  Cro.  Eliz.  '17P. 

Gilb.  Uses,  (iO.  2 lloll’s  Ab.  7SS,  78‘).  3 I-co.  0.  pi.  18. 

1 .\nd.  23.  pi.  .35.  But  tliougb  words  spoken 
are  not  siillicient  to  raise  an  use  in  law  j j-ct  as  it  is  an 
established  rule  in  equity,  that  “ whenever  parties 
agree  concerning  any  particular  subject,  such  agree- 
ment, as  against  the  party  liiinselt',  and  any  claiming 
under  him,  voluntarily,  or  with  notice,  is  sullicient  to 
raise  a trust,"  (see  Legarrl  r.  Hodges,  1 V'es,  juu.  477). 

Quare,  whether  such  wotds  would  not  be  sullicient  to 
raise  a trust  in  equity  ? 

(6)  The  uncertainty  intended,  is  that  which  appears 
on  the  face  of  the  deed,  and  not  that  which  may  arise 
from  matter  dehors  the  deed,  as  where  there  are  two 

7 
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Dnckll'vera.  declaration  is  not  sufficient  (6).  Sdly, 
declaration  must  be  precedent  or  prc- 
shep.  Touch-  sent,  and  perfect  and  complete,  and  not  as 

•lone,  2S2.  ‘ ‘ 

a communication  in  reference  to  matter 
to  be  put  into  writing  after.  Yet  a deed 
subsequent,,  may  declare  the  uses  of  re- 
covery, &c.  precedent  (c) ; because,  in 

persons  or  two  estates  of  the  same  name ; for  in  siuJi 
case,  as  the  ambiguity  or  uncertainty  oritur  de  facto 
verijicatk»nefacti  tollilur ; Ld.  Cheney’s  case,  6 Rep.  63. 
Nor  does  the  uncertainty  here  intended  e.\tend  to  those 
things  which,  thougli  uncertain  of  themselves,  may  be 
reduced  to  a certainty,  by  means  which  the  law  ap- 
points, or  which  the  party  himself  has  assigned.  See 
. Stukely  r.  Butler,  Hob.  174.  Shep.  Togi  hsione,  2.l0. 

Nor  does  it  apply  to  that  uncertainty  which  ma^'  be 
created  by  a subsequent  and  superfluous  description, 
num  utile  per  inutile  non  viliatur,  Dowtie’s  ca.se,  3 Kep. 

• 10.  Trapp’s  case,  3 Leon.  235.  Dyer,  376.  pi.  25.  Hob. 

171.  See  also  Ulrich  r.  Litchfield,  2Atk.  3?-2.  Beau- 
Saontr.  Fell,  2 P.  Wins.  HI. 

(c)  After  the  passing  of  the  statute  27  II.  VIII.  c.  10. 
a doubt  arose,  whethera  subsequent  deed  could  declare 
the  uses  of  a tine  or  recovery  precedent.  It  was,  how- 
ever,  determined  in  iJowman’s  case,  that  the  uses  of 
a fine  or  recovery  precedent  might  be  declared  by  deed 
subsequent ; and  the  law  so  continued  until  the  statute 
2fl  Car.  2.  c.  3,  when  the  doubt  recurred,  whether 
the  resulting  use  was  not  so  executed  by  the  fine  or 
recovery  in  the  conusor  or  recoveree,  (no  uses  being 
previously  declared,)  as  to  exclude  any  subsequent  de- 
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judgment  of  law,  it  operates  against  the 
maker  and  his  heirs  [d),  viz.  by  estoppel, 
since  nothing  appears  to  tlie  contrary,  that 
there  was  a certain  and  complete  declara- 
tion of  the  uses  at  the  time  of  the  recovery 

(7),  &C.  (7)Dowman'i 

c«ie,  9 Rep. 

10.  a.b.  Dyer,  136.  a.  3RoB'i  Ab.  783. 


claration.  To  obviate  this  doubt,  thestat.  4 Ann.  c.  IG. 
S 16,  enacts.  That  all  declarations  of  uses,  dec.  after 
the  levying  of  any  fine,  or  suffering  of  a recovery,  shall 
be  as  good  and  eff  ectual  in  the  law  as  if  the  act,  29  Car. 
II.  c.  3,  had  not  been  made.  Qutcre,  whether  this  pro- 
vision extends  to  femes  coverts? 

(rf)  The  declaration  of  the  uses,  by  a deed  subse- 
quent to  the  fine  or  recovery,  though  it  estops  all  per- 
sons parties  to  it,  does  not  estop  persons  who  are  not; 
Gilb.  Uses,  Gl.  Morley  i\  Jones,  4 Mod.  2G1.  Carth- 
410.  Show.  P.  C.  140. 


SECTION  VI. 


And  where  the  uses  of  a recovery  are 
declared  by  deed  precedent,  no  new  or 
other  uses  can  be  averred  by  parol ; for 
nothing  vests  till  the  recovery  be  had,  and 
then  the  parol  declaration  shall  not  con- 
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trol  the  deed  precedent,  Init  all  parties 
are  estopped  to  aver  tlie  contrary.  And 
in  case  of  a deed  precedent,  if  the  party 
set  up  other  uses,  he  must  confess  and 
avoid  ; for  unumquodq ; dtssolvitur  to  li- 
(ncoiintcM  gamine  quo  ^ ligatumest  (1).  2dly„ But  if 
there  be  two  deeds,  the  last  shall  stand, 
ow.TRep.  not  both  ; for  it  would  be  contrary  to 
y^FicT^hf*”'  intent  of  the  parties  to  make  an  liotcli- 
2 Salk.  676.  pot  and  iConimixtion  of  them,  which,  by 
their  creation,  were  distinct  and  several,  in 
(9)  couniMi  time,  persons,  and  estates  (2).  3dly,  /J'his 

«r  Rutland'!  • . . j j i .1  r 

cine.  5 Rep.  IS  intended  where  the  nne  or  recovery  is 
pursuant;  for,  if  they  vary,  there  is  room 
and  occasion  given  to  inquire  and  receive 
information  that  the  old  agreement  was 
relinquished.  And  by  the  same  reason, 
that  the  use  of  a fine  might  have  been'de- 
clared  by  parol  (e)  upon  an  original  agree- 
ment, it  might  also,  where  the  original 
agreement  was  relinquished.  Yet,  with- 
out such  averment,  the  fine  shall  be  in- 
tended to  the  use  of  the  said  agreement, 

(e)  Since  the  statute  of  fraud,  all  declarations  of  uses 
or  trusts  must  be  in  writing.  Parol  evidence  is,  how- 
ever, admissible  to  rebut  a resulting  use.  Roe  n.  Pop- 
ham,  Dougl.  20’.  Lord  .'\ltham  v.  Earl  of  Anglesey, 
Gilb.  Rep.  16.  2 Salk.  676.  See  also  Taylor  d.  Tay- 
lor, 1 Atk.  3S6. 
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notwith.standins:  the  variance  fS),  4thly,  (s)  Jon» ». 

.r.  1 . .11.  Morlcj.  3 

But  where  they  are  by  deed  subsequent,  ^aik.  e-?. 
new,  or  other  uses  may  be  averred,  with-  sji!  supilion 
out  shewing  the  deed^  though  there  be  no  i 
variance;  because  there  was  no  intermedi- 
ate time,  when  there  might  be  such  agree- 
ment made  And  the  uses  rise  by  the  re- 
covery according  to  that  agreement,  and 
cannot  be  diverted  by  any  declaration  by 
indenture  subsequent ; and  if  a deed  sub- 
sequent be  set  up,  the  other  may  traverse 
those  uses  (4). 

' ' y.  ricichcr,  9 

Silk. 67«. 
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CHAP.  III. 


Of  the  Limitalion'of  Uses  htj  the  Parti/. 


SECTIOX  I. 


( 1 ) Corbi't’i 
caie,  I Rep. 
88.  a. 


But  although  iise.s  were,  in  their 
origin,  no  more  than  an  equitable 
right  to  the  land,  and  to  be  determined 
only  in  a court  of  equity,  yet  equity  of- 
ten followed  the  law  (1),  and  especially 
in  voluntary  conveyances,  or  where  there 
was  no  particular  reason  to  favour  one 
side  rather  than  the  other.  There  is  a 
known  and  established  ditTerence  there- 
fore between  the  limitation  and  creation 
ot  uses.  For  in  their  creation  (a)  the 


(a)  The  various  necessities  of  mankind  induced 
the  judges  to  depart  from  the  rigour  and  simplicity  of 
the  rules  of  tlie  common  law,  and  to  allow  ,i  more 
minute  and  complex  constructioji  upon  conveyances 
louses,  than  upon  others.  Hence  it  was  adjudged 
that  the  use  need  not  always  be  executed  the  instant 
the  conveyance  is  made;  hut  if  it  cannot  take  etlect 
at  that  time,  the  operation  of  tlie  statute  may  wait 
till  the  Use  shall  arise  upon  some  future  coiitingeucy, 
to  happen  within  a reasonable  period  of  time;  and  in 
the  nu;an  while,  the  ancient  use  shall  remain  in  the 
grantor;  as  when  lands  are  conveyed  to  the  use  of  A. 
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intent  of  the  parties  is  chiefly  to  be  re- 


garded f‘2).  And  il  tlie  intent  is  manifest,  (®)Co.  i-itt. 

void,  yet  the  conveyance  sliall  coitman 

V.  Seohotisr, 


though 

O 


T.  Joncii,  Rep. 

106.  Fox'*  cane,  8 Rep.  93.  Maki-piece  r.  Fletcher,  Com.  Rep.  4fi9.  Shell)**  case» 
I Rep.  100  llore  Dix,  Sid.  2fi. 


and  B.  after  a mariiaffe  shall  he  had  bi  tween  them 
(2  [toll’s  Ab.  791).  Woodlill'e  v.  Drury,  Cro.  Ehz. 
439.  Samme’s  case,  (13  Hep.  56.  b.)  Or  to  the 
use  of  A.  and  his  heirs,  till  B.  shall  pay  him  a sum  of 
money  ; and  then  to  the  use  of  B.  and  his  heirs  (Bro. 
Ab.  tit.  Feoffm.  Ab.  Uses,  30).  Which  doctrine, 
when  devises  by  will  were  again  introduced  and  con- 
sidered as  equivalent  in  point  of  construction  to  de- 
clarations of  uses,  was  also  adopted  in  favour  of  exe- 
cutory devises.  But  herein  those  which  are  called 
contingent  or  springing  uses,  differ  from  an  executory 
devise,  in  that  there  must  be  a person  seised  to  such 
uses  at  the  time  when  the  contingency  happens,  else 
they  never  can  be  executed  by  the  statute;  and  there, 
fore  if  the  estate  of  the  feoffee  to  such  use  be  destroyed, 
by  alienation,  or  otherwise,  before  the  contingency 
arises,  the  use  is  destroyed  for  ever.  (Chudleigh's  case, 
1 Rep.  134,  138.)  Whereas,  by  an  executory  devise, 
the  freehold  itself  is  transferred  to  the  future  devisee. 
(See  Fearne’s  F.ssay  on  Contingent  Remainders  and 
Executory  Devises,  2P8,  3d  cd.)  And  in  both 
these  cases  a fee  may  be  limited  to  take  effect  after  a 
fee.  (Carpenter  v.  Smith,  Pollexf.  78.  Marks  v, 
Marks,  10  Mod.  423.)  Bccau.so,  though  that  was 
forbidden  by  the  common  law,  in  favour  of  the  lord’s 
escheat,  yet  when  the  legal  estate  was  not  extended 
beyond  one  fee  simple,  such  subsequent  uses  (after  a 
use  in  fee)  were,  before  the  statute,  permitted  to  be 
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(3)  1 RoU'9 
Ab.  787.  pi.  3. 
Co.  LitL49,a- 
Samon  v> 
Jones, 

52  Vrnlr.  318- 

bic,  T.  Jonest 


never  take  effect  any  other  way.  As  if 
uses  are  limited  upon  the  estate  intended 
to  be  transferred,  or  tliere  be  any  other 
circumstance  in  the  deed  that  shews  he 
designed  to  pass  it  at  common  law  (3) ; 


Gilb.  U>n,  49.  Daw  t.  Newborough>  Com.  Rep.  343.  Key  t.  Gam* 
133.  But  we  3 Will.  33,  73. 

limited  in  equity,  and  then  the  statute  executed  the 
legal  estate  in  the  same  manner  .as  the  use  before  sub- 
sisted. It  was  also  held,  that  a use,  though  executed, 
may  change  from  one  to  another,  by  circumstances  tx 
post  facto;  as  if  a man  make  a feoffment  to  the  use 
of  his  intended  wife  and  her  eldest  son  for  their  lives: 
upon  the  marriage,  the  wife  takes  the  whole  use  in 
severalty,  and  upon  the  birth  of  a son,  the  use  is  ex- 
ecuted jointly  in  them  both.  This  is  sometimes  called 
a secondary,  sometimes  a shifting  use.  And  w'hen- 
evcr  the  use  limited  by  the  deed  expires,  or  cannot  vest, 
it  returns  back  to  him  who  raised  it,  after  such  ex- 
piration, or  during  such  impossibility,  and  is  styled  a 
resulting  use  ; as  if  a man  make  a feoffment  to  the  use 
of  his  intended  wife,  with  remainder  to  her  first  born 
in  tail;  here,  till  he  marries,  the  use  results  back 
to  himself.  After  marriage,  it  is  executed  in  the 
wife  for  life;  and  if  she  die  without  issue,  the  whole 
results  back  to  him  in  fee.  (Bacon  of  Uses,  350.) 
It  was  likewise  hold,  that  the  uses  originally  declared 
may  be  revoked  at  any  future  time,  and.  new  uses 
be  declared  of  the  land ; provided  the  grantor  reserved 
to  himself  such  a power  at  the  creation  of  the  estate. 
Whereas  the  utmost  that  the  common  law  would  al- 
low, was  a deed  of  defeazance,  coeval  with  tlie  grant 
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because  the  intent  is  the  great  director  of 
uses,  and  no  construction  can  be  made 
against  the  intent  apparent.  Yet  the  pre- 
cise technical  words  (4)  of  bargain  and 
sale,  or  covenant  to  stand  seised,  are  not  * 

Mudgf,  T. 

required  to  raise  an  use  (o);  but  any  Mudge.  Com. 

j / IVcp  S34 

words  sufficient  to  shew  the  intent,  or 
that  are  tantamount,  with  good  consi- 

itself,  and  therefore  esteemed  a part  of  it,  upon  events 
specificall  j’  mentioned-  And  in  case  of  such  a revoca- 
tion, the  old  uses  were  held  instantly  to  cease,  and 
the  new  ones  to  become  executed  in  their  stead. 

And  this  was  permitted,  partly  to  indulge  the  con- 
venience, and  partly  the  caprice  of  mankind,  who,  as 
Lord  Bacon  observes  (on  Uses,  31G),  “ have  always 
affected  to  have  the  disposition  of  their  property  re- 
vocable in  their  ow'ii  time,  and  irrevocable  ever  after- 
wards.” 2 Bla.  Com.  334,  33j.  The  above  extract 
is  sufficient  to  shew,  that  in  the  creation  of  estates  by 
way  of  use,  more  indulgence  is  allowed  to  the  intent 
of  the  parties,  than  in  the  creation  of  estates  by  con- 
veyances at  common  law. 

(i)  Conveyances  by  bargain  and  sale  enrolled, 
which  (money  making  no  part  of  the  consideration) 
could  not  operate  by  w'ay  of  bargain  and  sale,  have 
been  allow’ed,  in  respect  of  the  intent  of  the  parties, 

Jo  operate  by  way  of  covenant  to  stand  seised,  the  con- 
sideration allowing  of  such  construction.  Crossing  v. 

Scudamore,  2 Lev.  9.  Walker  v.  Hale,  2 Lev.  213,  - 
Osman  v.  Shcase,  3 Lev.  370.  Mudge  v.  Mudge, 

Cora.  Rep.  334.  Thorne  v.  Thorne,  1 Vern.  141. 
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(5)  Shore  r. 
Fincke, 

5 Term 
Rep.  1?4. 


deration,  will  do  ,;(c)o:  ;4>.nd  the  Judges 
have  more  regard  for  the  substance  th^q^^ 
the'  shadow  and  form,  and  ' will  make 
man’s  intent  good  in  passing  his  estate,'’/ 
if  by  any  lawful  means  it’niaytake  ef-  ‘ 
feet.  (5). 


Thompson  v.  Atfield,  1 Vern.  40.  So  also  a defective 
feoffment  shall  operate  as  a covenant  to  stand  seised.  ’ • 
llaberi;ham  ».  Vincent,  2 Ves.  jun.  22(i.  And  tlie  > 
rule  laid  down,  Co.  Litt.  49,  a.  and  acted  upon  in  the* 
cases  referred  to  in  the  margip  (2),  namely.  That 
where  the  intent  appears  to  pass  the  estate  byaconimOn 
law  conveyance,  if  it  cannot  so  pass,  the  conveyance'  : ^ 
shall  not  operate  as  a covenant  to  stand  seised  to  uses,' 
seenns  materially  broken  in  upon  by  the  judgment  of-.  ' 
C.  B.  in  Roe  on  demise  of  Wilkinson TrSnmeiS'' -i-i 

2 Wils.  75.  Doe  on  demise  of  Milboume  c.  Assignees  - 

ofSimpson,  2 Wils.  22.  ■ s 

(«)  It  is  a general  rule  in  equity,  that  Where' there“  ^ 
be  a consideration,  the  imperfect  execution  of  the  con-  ” • 
tract  shall  not  invalidate  the  equity  raised  by  the  agree-  1 
meat ; but  this  rule  does  not  extend  to  cases  in  which---  * 
the  contract  is  defectively  executed  in  partioiilars  pfti-  -- 
scribed  by  the  legislature.  See  Hihbert  r.  Rolleston,. 

3 Bro.  Ch.  Rep.  571.  Williams  v.  D;'of  Bolton,  2 V<s.=^  '<• 

jun.  138,  • - , ' .H  T 


i -.  .'.-i  soi..; 
O ... 

■ -q-s- 
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But,  as  forms  and  technical  words  in 
conveyances  are  appointed  by  law  for 
the  general  peace  and  quiet,  the  words 
of  limitation  of  estates  created  by  deed 
must  be  the  same,  by  way  of  use,  us  in  a 
feoffment  (l),  and  in  all  common  assur- 
ances  (d)  ; and  thus  uses  created  by  deed 

Sinitb,  Pullezf.  19.  NcTille  t.  Neville,  1 EuQ*(  Ab.  837.  Oilb.  Uk«,  73.  Sa^r’t 
I'lei,  168. 

{d)  Whether  words  of  limitatiou  are,  in  the  con* 
struction  of  uses  created  by  deed,  to  receive  the  strict 
technical  exposition  which  they  receive  in  the  con- 
struction of  couimoii  law  conveyances,  or  the  more 
liberal  exposition  which  is  allowed  in  the  construction 
of  wills,  is  a point  upon  which  a difference  of  opi- 
nion appears  to  have  prevailed.  In  Corbet’s  case, 

1 Rep.  88,  a.  it  is  stated,  that  " before  the  statute  of 
27  H.  VIII.  the  Chancellor,  in  the  case  of  an  use 
judged  by  the  imitation  of  the  rules  of  the  common  law, 
and  according  to  the  nature  and  quality  of  the  laud,  as 
in  case  de  fiottessioHe  fratri$,  Borough-English ; and  so 
his  judgment  was  by  way  of  imitation.  And  the  makers 
of  all  the  statutes  concerning  uses,  as  I R.  IIL  c.  5. 

7 H.  VII.  c.  17-  9 H.  VII.  c.  16 ; and  all  other  statutes 
have  made  uses  to  imitate  and  resemble  estates  in  pos- 
session, and  to  be  guided  and  directed  according  to  the 
rules  and  reason  of  the  common  law.  See  also  Fitz- 
william’s  case,  6 Rep.  31 ; Lisle  c.  Gray,  Raym.  317  ; 

Carpenter  s.  Smith,  Pollexf.  79;  and  in  .-\twaters  e. 

Birt,  Cro.  EUz.  856,  it  was  expressly  held,  that  a feoff- 

TOL.  II.  £ 
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differ  from  a devise  : for  there,  any  words 
which  sliew  the  intent  arc  sufficient,  if  it 


nient  to  uses  sliiill  not  be  expounJed  as  a will ; mid  on 
that  ground  it  was  resolved,  in  Seville  . Neville, 
1 Roll’s  Ab.  S;J7.  pi.  I,  that  a feofl'nicnt  to  the  use  of 
A.  and  his  issue  male  of  his  body,  conveys  not  an 
estate  tail.  See  also  Gilbert  on  Uses,  75.  Samlers 
On  Uses,  KiS.  But  in  l.eigii  v.  Brace,  Garth.  343, 
the  Court  is  reported  to  have  stated,  tlial  a convey- 
ance by  way'  of  use  had  always  been  construed  like 
wills,  with  respect  to  the  intention  of  the  parlies,  and 
is  not  tied  up  to  the  strict  form  of  convcyancesat  com- 
mon law:  and  determined,  that,  from  respect  to  the 
intent  of  the  feollor,  a limitation  by  feofl'menl  to  the 
use  of  T.  B.  and  his  heirs  for  ever  was  cut  down  to  an 
estate  tail,  by  the  subsequent  words,  and  fordefaultof 
issue  of  the  body  of  T.  Ji.  See  also  1 Vent.  373.  But 
quart,  whether  the  construction  of  the  above  limitation 
would  not  have  lieen  the  same  in  a common  law  con- 
veyance? See  19  H.  VI.  c.  74,  b.  And  if  the  construc- 
tion would  have  been  the  same,  it  was  unnecessary  to 
resort  to  the  doctrine  maintained  by  the  Court.  It 
may  be  material  also  to  remark,  that'  the  rule  laid 
down  in  Leigh  v.  Brace  was  not  followed  iu  Make, 
piece  V.  Fletcher,  Com.  Rep.  4b7.  In  Rigden  r.  Val- 
lierc,  2,Vcz.  257.  3 Atk.  731.,  Lonl  Hatdwicke 

having  stated  the  general  objection,  that  it  would 
cre:ite  confusion  and  uncertainty , if  deeds  to  uses  were 
to  receive,  as  to  their  lirnilalious,  a construction  dif- 
ferent from  that  which  would  be  given  to  feoft'ments 
or  other  conveyances  at  common  law  ; for  the  statute 
joining  the  estate  and  the  use  together,  it  becomes  pne 
entire  conveyance,  by  force  of  the  statute,  and  the 
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could  be  made  good  by  any  conveyance  in 
his  life-thne ; because  the  law  intends  the 


words  are  to  be  construed  in  the  same  way ; but  this  is 
to  be  taken  witli  some  restrictions.  As  to  the  words 
oflimitation  in  a deed,  they  are,  to  be  sure,  to  be 
construed  in  that  manner,  viz.  in  the  same  sense ; but 
where  they  are  words  of  regulation  or  modification  of 
the  estate,  as  the  words  equally  to  be  divided  arc, 
and  not  words  of  limitation,  I think  there  is  no  harm 
in  giving  them  greater  latitude  in  deeds  on  the  statute 
of  uses,  which  are  “ trusts  at  common  law,  than  on 
feoffments,  which  are  strict  conveyances  at  common 
law.”  This  distinction  appears  to  have  been  recog- 
nized in  Goodtitle  v.  Stokes,  1 Wils.  311.  But  in  the 
case  of  Stratton  v.  Best,  2 Bro.  Ch.  Rep.  233,  upon  its 
being  very  forcibly  urged.  Lord  Thurlow,  Chan, 
stating  the  question  to  be,  “ Whether  deeds  to  uses, 
in  the  nature  of  wills,  should  he  construed  as  widely  as 
wills  have  been?”  obsen-ed,  that  “ he  should  be  orry 
to  give  into  this,  for  he  thought  that  no  good  had  been 
done  by  the  wide  construction  of  wills.”  See  also 
Mr.  Booth’s  opinion,  publishetl  in  a collection  of  Cases 
and  Opinions,  page  27f).  With  respect  to  the  limita- 
tion of  uses  of  copyhold  estates,  it  was  held,  in  Fisher 
».  Wig,  1 P.  Wms.  14,  by  two  justices  against  Holt, 
C.  J.  that  a surrender  of  a copyhold  to  uses  is  not  to 
be  construeil  with  the  same  strictness  as  a common  law 
conveyance;  and  though  the  authority  of  this  decision 
appeal's  to  have  been  very  much  shaken  by  the  deter- 
mination in  Idle  B.  Cook,  1 P.  Wms.  70,  yet  it  has, 
in  later  cases,  been  recognized,  as  affording  a sound 
distinction.  See  Rigdcn  v.  Valliere,  2 Vez.  2.'i7  ; Good- 
title  V,  Stokes,  1 Wils.  341.  But  see  Seagood.  Hone, 
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devisor  to  l)e  inops  coiisilii,  wills  being  usn- 
- ally  made  in  extremis.  So  that  any  words 
which  shew  ihe  intent,  that  the  devisee 
should  have  the  land  for  ever  (e),  will 

Cro.  Car.  363.  And  in  support  of  the  decision,  it  is 
observable,  that  as  copyliolds  are  not  wilhin  the 
statute  of  uses,  Rowden  r.  IMalster,  Cro.  Car.  44,  the 
limitations  of  a surrender  must  remain  as  before  the 
statute:  and  if  the  ancient  construction  of  limitations 
of  a use  of  freehold  estate  be  in  any  decree  atlected  by 
the  statute  of  uses,  the  construction  of  limitations  of 
copyholds  remaining  the  same,  must  be  referred  to 
copyholds  not  being  within  the  statute,  which  has  va- 
ried the  construction  of  limitations  of  freehold.  That 
the  limitations  of  a trust  executed,  (as  contra-distin- 
guished from  trusts  executory)  are  to  be  construed  by 
the  same  rules  which  govern  the  construction  of  limi-, 
rations  in  a similar  instrument,  immediately  including 
or  carrying  the  legal  estate,  (whatever  doubts  formerly, 
prevailed)  seems  to  be  now  a point  clearly  and  incon-, 
trovertibly  established ; See  Jones  ».  Morgan,  1 Bro. 
Cb.  Rep.  222,  where  the  cases  upon  this  point  are 
very  elaborately  considered.  But  in  the  construction  of, 
mere  articles  or  trusts  purely  executory,  wordsof  li- 
mitation are  very  properly  allowed  to  receive  a more 
liberal  and  indulgent  construction.  See  B.,Lc.  6.  § 8. 
note  (g).  > 

(«)  The  intent  of  the  devisor,  if  plain  and  mani- 
fest, will  certainly  be  sufficient  to  supply^  the  want 
of  tlfose  words  which  are  necessary  in  deeds  to  convey 
an  inheritance ; but  in  all  such  cases  the  intent  must 
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make  a fee-simple,  without  the  word  heirs, 
as  in  jjtrpefuum,  or  paying  where  the  pay- 
ment is  of  a sum  in  gross,  and  he  may  not 
be  able  to  pay  it  out  of  the  profits  (2).  ^*Ko.lu. 
So  where  he  has  power  to  give  a fee,  he  GUb. De».  19. 
is  construed  to  have  one,  unless  he  has  an 
express  estate  divided  from  the  power  (3)- 
And  in  genera),  wherever  lands  are  devis-  * *«>.  ’ 

» Bull.  Si9.  1 

ed  tor  a special  purpose,  or  tor  payment  Roii-i.Ab.8S4. 
of  debts,  or  the  like  (4),  without  any  words  (4)  xoahV. 
of  limitation,  he  shall  have  an  estate  in  ^ch.*’c^’i96. 
fee  to  answer  that  purpose,  by  implication 
of  law  (/).  So  where  A.  having  only  ® 

Rep.  16,  a.  Arkland  ▼.  Ackland.S  Ten).  SRT.  Doe  t.  Woodhonie,  4 T.  Kep.89. 
Kerioan  T.  JobnioD,  Style's  Rep.  S81.  1 Roll’s Ab.  834.  pU  14.  Aaoo.  9 Mod.  99. 


be  manifest,  and  the  implication  absolutely  necessary  ; 
for  the  heir  at  law  shall  never  be  disinherited  by  a 
conjectural  or  possible  implication  ; Gardner  v.  Sliel- 
den,  Vangh.  259:  Bowes  r.  Blackett,  Cowp.  235. 

Therefore,  though  a devise  to  A.  and  his  assigns  in  • 

ptrpttuum,  be  sufficient  to  carry  the  fee,  from  the 
evidence  it  affords  of  the  intent  of  the  devisor,  yet  a 
devise  to  A.  and  his  assigns,  without  annexing  words 
of  perpetuity,  will  pass  only  an  estate  for  life,  a larger 
estate  not  being  necessary  to  the  operation  of  such  de- 
vise ; Co.  Lit.  9,  b.  As  to  what  words  will  carry  the 
fee,  and  what  nol,  see  Gilb.  Dev.  19.  3 Com.  Dig. 

Devise,  N.  4.  In  what  cases  a fee  will  pass  by  deed, 
without  the  word  heirs,  see  2 Bla.  Com.  108, 109. 

if)  Where  an  estate  Is  divided  to  A-  without  words 
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remainder  in  fee,  after  ati  estate  tail  to 
B.  devises  all  the  house  called  the  'Beli 

of  inlieritance,  subject  to  the  piiynuMit  of  a sum  in 
gross,  A.  shall  lake  a fee,  because  ho  is  to  pay  the 
money  in  all  events,  and  he  may  die  before  he  repays 
himself  out  of  theeslate;  in  which  event  he  would  be 
a loser  by  the  devise,  if  he  were  not  to  have  a fee. 
Collier’s  case,  6 Rep.  1C,  a.  1 And.  3S.  pi.  100. 
” Mod.  W.  Freak  r.  Lee,  2 Lev.  2 tp.  \Vcllock  y. 
Hammond,  Cro.  Eliz.  204.  Salmon  i’.  Denham,  Com- 
Rep.  .323.  Yet  even  in  such  a case,  shall  not  have 
the  fee,  if  a contrary  intention  manifestly  appear. 
Bacons.  Hall,  Cro.  Eliz.  497,  But  where  the  pay- 
ment of  a certain  sum  is  directed  to  lie  made  annually, 
or  otherwise,  out  of  the  rents  and  prolits,  the  devisee 
shall  in  general  tako  but  an  estate  for  life;  for  though 
he  takes  the  land  charged,  yet  he  is  to  pay  no  faster 
than  he  receives,  and  therefore  cannot  be  a losir. 
Qollier’s  case,  C Rep.  1C.  Beudloc’s  Hep.  15.  Ans- 
ley  V.  Chapman,  Cro.  Car.  157.  .Sliailard  r.  Baker. 
Cro.  Eliz.  744.  Spicer  v.  Spicer,  Cro.  Jac.  527. 
Baddely  v.  Leppingwcll,  3 Burr.  1533.  Bowes  x>. 
Blackett,  Cowp.  235.  S V’in.  AU,  Devis?,  (S.  C.) 
1 Eq.  Ca.  .\b.  177.  But  though  the  circumstances  of 
the  charge,  being  directed  to  be  paid  out  of  the  rents 
aud  profits,  is  in  general  suHicientto  restrain  a devise, 
without  words  of  inheritance,  to  a_  mere  estate  for 
life;  yet  if  there  are  circumstances  whence  it  con  be 
collected  that  the  devisor  intended  the  devisee  to  take 
a larger  estate,  such  circumstances  will  be  allowed  to 
prevail.  Webb  o.  Herring,  Cro.  Jat;^  415,  Frog- 
iBorton  V.  Hollyday,  3 Bur,  IGIS.  Doe  v.  Woodhouse, 
4 T.  Rep.  89.  See  also  Lee  ®.  Withers,  T.  Jones,  107. 
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Tavern  to  C.  willioqt  spying  for  \vhat 
.estate,  the  passes,  otherw  ise  C.  should 
have  nothing  (5).  And,  although  in  a(5)foieT. 
deed  (g)  an  implication  is  never  admit- 1 

Moore,  87S« 

It  may  here  be  material  to  observe,  that  though  where 
the  devise  be  general,  the  circumstances  of  a charge  of 
a gross  sunt  will  by  implication  give  the  devisee  an 
estate  in  fee,  “ from  the  certainty,  that  the  devisor 
must  mean  a bounty  and  benefit  to  bis  devisee ; yet 
there  is  no  instance  of  such  implication,  where  an 
estate  for  life,  or  an  estate  tail,  is  expressly  given.*’ 

Doe  1!.  Fyldes,  Cowp.  Sll.  Slater  c.  Slater,  5 Term 
Rep.  33j.  See  also  King  v.  Melling,  1 Vent.  227. 

Nor  will  the  circumstance  of  the  charge  being  in  such 
case  payable  to  and  hist  heirs,  enlarge  an  estate  de- 
vised for  life,  or  in  tail  : but  the  charge  in  fee  shall 
issue  out  of  the  whole  estate,  and  not  out  of  the  par- 
ticular estate  only  ; and  being  governed  by  the  direc- 
tions of  the  will,  it  shall  take  effect  acrordin.g  to  the 
limitations  thereof,  and  charge  the  whole  of  the  inherit- 
ance. Dutton  r.  Ingram,  Cro  Jac.  427. 

(g)  The  authorities  referred  to  in  the  margin  (6) 
distinctly  support  this  doctrine.  It  seems,  however, 
to  be  materially  affected  by  the  case  stated  by  Perkins, 

8173.  which  is  an  instance  of  an  estate  tail  arising 
by  implication,  even  in  a deed  ; and  the  authority  of 
this  case  was  recognized  by  Holt,  C.  J.  in  Idle  v. 

Cook,  1 P.  Wms.  76:  and  by  Powel,  J.  in  Barn- 
field  r.  Popliam,  1 P.  Wms.  .‘>7.  It  may  also  merit 
^u^idgf^fipa,  whotltitaupposiBg  the  doctrine  to  bold 
8^  tigfrcghpld.  it  e.'tUBvli.tttcypyhsdd  egtatee.  it  htviiig 
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(6) Se«good  ted  (6),  neither  shall  there  be’ ‘cross  rc- 
c‘ro.*Ci?.s66.  tn^iinders  upon  CDnstriiction-crf'-  it  (7), 

’ll  ^ "'^1  't 's  otherwise  (8) ; but  there 
vlu‘/h''?6i  express  intent  to  be  collected 

nminT.Spetd,  out  of  the  words,  or  a necessary  impli- 

4 Mod.  133.  s , , , . , , 

(7)  Colev.  cation  (A)  or  else  the  heir  shall  not  be 

iivingvlone, 

1 Veiilr.  S2t.  (8)  Horton  v.  Horton,  fro.  J»r.  75.  Fawknerv.  Fiwkner,  I Vem. 
21,  22.  City  of  Litridon  v.  (ianvay,  2 Vcm.  57 1.  Gilbert  r.  Witly,  Cro.  J»c.  655. 
Holroej  V.  Mfjiii'll,  I'.  Jonei,  172.  Wright  v.  Uolford.  Conp.  31.  Fbipard  v. 
Manifield,  Cowp.  797.  See  B.  1.  c.  6.  a 19.  Comber  v.  Hill,  Stra.  9C9. 


bren  held,  that  a deed,  declaring  the  uses  of  a copy- 
hold  estate,  is  not  to  be  construed  with  the  same  strict- 
ness as  a common  law  conveyance,  but  like  a tvill. 
Fisher  r.  Wigg,  I P.  Wms.  14.  Rigden  c.  Valliere, 
2 Vez.  257.  Whence  it  should  follow,  that  it  allows 
of  such  implications  .ns  are  permitted  in  the  construc- 
tion of  a will.  But  see  Idle  r.  Cook,  1 P.  Wms.  70. 
and  Mr.  Cox’s  note  to  Fisher  ».  Wigg,  1 P.  Wms.  1 I. 
With  respect  to  resulting  uses  in  a deed,  thougli  fre- 
quently treated  a.s  estatesarising  by  implication,  they 
cannot,  with  strict  propriety,  be  so  considered,  such 
estates  being  part  of  the  ancient  use  not  disposed  of, 
and  not  a new  estate  created  by  implication  of  law. 
See  I Ventr.  379. 

(A)  Although  I have  already  had  occasion  to  refer  to 
some  of  the  instances  in  which  implication  is  allowed 
to  prevail  in  the  construction  of  a will,  it  will,  I trust, 
not  be  deemed  an  unnecessary  addition  to  consider  the 
doctrine  somewhat  more  particularly. 

In  the  construction  of  a will,  an  estate  may  arise, 
be  enlarged,  controlled,  and  even  destroyed  by  im- 
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disiDherited,  for  his  title  is  clear,  and  not 


to  bedoubted  of(9). 

Viuifh.  MS.  Spirtvi  Beace,  Cro.  Car.  369. 
Wili.  So.  Boa»  r.  Blackett,  Cowp.  SS5. 


(9)  Gardner 
T.  SbeldoD, 

I Frcem.  74.  Duct.  Hulmet,  S 


plication.  1st, ‘An  estate  may  arise  by  implication  ; as 
where  an  estate  is  limited  to  the  heir  of  the  devisor 
after  tli£  death  of  the  wife  of  the  devisor ; for  the  intent 
of  the  devisor  is  clearly  to  postpone  the  heir  till  after 
her  death;  and  if  she  does  not  take  it,  nobody  else  can. 
Horton  ».  Horton,  Cro.  Jac.  73.  1 Ventr.  376.  So  if 

the  devise  over  be  to  one  of  two  or  more  coheiresses ; 
Hutton  c.  Simpson,  2 Vem.  723.  Willia  v.  Lucas,  1 
P.  Wms.  472.  , So  if  a term  be  bequeathed  to  the  exe- 
cutors after  death  of  testator’s  wife,  she  shall  have  it  for 
life  by  implication.  Horton  v.  Horton.  2d,  An  estate 
may  l)c enlarged  by  implication;  as  where  an  estate 
is  devised  to  generally,  and,  for  want  of  issue,  the  re- 
mainder over  to  li. ; .1.  shall  take  an  estate  tail  by  im- 
plication. For  though  the  devise  to  A.  generally  would 
of  itself  pass  only  an  estate  for  life,  yet  as  no  benefit  is 
given  to  li.  while  there  is  any  issue  of  A.  the  conse- 
quence would  be,  that  as  no  interest  springs  to  B.  and 
no  e.xpress  estate  is  given  to  the  issue  of  A.  after  the 
death  of  .i.the  intermediate  interest  would  be  undisposed 
of,unless  J.were  considered  as  taking  for  the  benefit  of 
his  is8ue,as  well  as  of  himself;  and  as  the  words  are  ca- 
pable of  such  amplification,  the  court  naturally  implies 
an  intention  in  the  tesUtor  that  A.  should  so  take,  tlut 
the  property  might  he  transmissible  through  him  to  his 
issue ; and  he  is  therefore  considered  to  take  an  estate 
tail,  which  will  descend  on  his  issue;  per  Lord  Thur- 
low,  C.  Knight  ».  Ellis,  2 Bro.  Cli.  Rep.  578.  As 
to  a bdqudst'of  a chattel  Or  personalty,  by  such  words, 
see  Fearue’s  Essay  on  Exec.  Dev.  36:j ; where  the  di- 


Digilized  by  Google 


53 


A TRliATlSE  OF  EQLUTY.  Book  II. 


versity  taken  in  sojne  cases  between  a limitation  of  4 
term,  by  sucli  words,  as  in  the  case  of  real  estate, 
would  give  an  express  estate  tail;  and  a limitation  of 
the  same,  by  such  words  as  in  the  case  of  a real  estate, 
would  only  give  an  estate  tail  by  implication,  is  very 
fully  considered,  and  said  to  be  overturned.  But 
though  it  be  agreed,  that  an  estate  devised  generally 
may,  by  implication,  be  so  enlarged,  yet  it  has  been 
said,  that  an  estate  expressly  given  for  life  cannot  be 
enlarged  to  an  estate  tail.  Ham  exprtssiim J'acit  eessare 
taciturn.  Bamfield  v.  Popham,  I P.  Wins.  54.  Lud- 
dington  o.  Kime,  1 Ld.  Ilaym;  S04.  It  is  certainly 
generally  true,  that  an  estate  expressly  and  distinctly  de- 
fined by  the  testator  shall  not  be  enlarged  by  implication : 
but,  if  the  manifest  general  intent  of  the  testator  re- 
quire it,  courts  of  justice  will,  in  order  to  effectuate 
such  general  intent,  disregard  the  particular  intent, 
however  expressly  declared,  if  inconsistent  with  thege- 
neral  intent.  Robinson  v.  Robinson,  I Burr.  44,  and 
the  cesee  there  cited.  Uoe  r.  A pply n,  4 Term  Rep.  82. 
Doe  t.  Halley,  8 T.  Rep.  The  question,  therefore, 
in  all  such  cases,  is.  Whether  the  manifest  general  in- 
tent can  receive  effect,  without  enlarging  the  estate  of 
the  devisee  for  life  If  the  testator  appear  to  have  in- 
tended to  extend  his  bounty  to  the  issue  of  the  devisee 
for  life,  and  by  making  the  remainder  Over  dependent 
OH  the  want  of  issue  of  the  devisee  for  life  {such  most 
probably  was  his  intention),  how  can  such  intent  re- 
ceive effect,  unless  the  devisee  take  an  estate  descendi- 
ble to  his  issue?  for  it  seems  clear  that  the  issue  could 
not  take  as  purchasers  by  implication.  See  Lady  Laiies- 
borough  ».  Fox,  Forrest.  202.  Bodens  r.  Watson, 
Ambl.  478.  See  Cro.  Eliz.  16,  and  Fearne's  Essay, 
Ex.  Dov.  325.  But  if  the  issue  cannot  take  as  pur- 
vhasers,  they  can  only  take  by  the  estate  being  trans- 
missible, foi  which  purpose  the  ancestor  must  take  ade- 
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pcendiblc  estate,  ami  in  thus  making  the  particular  in- 
tent give  way  to  the  inanit'est  general  intent,  courts  of 
justice  do  no  more  than  the  testator  himstdf  wouhl 
probably  have  done,  had  lie  been  apprized  that  his 
general  purpose  required  him  to  give  up  his  particular 
intent.  But,  in  collecting  the  general  purpose  of 
the  testator,  the  particular  intent  is  always  regarded  •, 
and  if  one  can  receive  efl'oet  without  prejudice  to  the 
other,  it  is  certainly  the  duty  of  courts  of  Justice  to  aU 
low  it  to  prevail  : and,  to  such  consideration,  the  de- 
cision of  Bamfield  v.  Popham  is  referred  by  Lord  Hard-- 
wicke,  in  Allanson  v.  Clitherow,  1 Vez.  20  ; his  Lord- 
ship conceiving  the  case  not  to  have  required  that  th^ 
express  estate  for  life  should  be  enlarged  to  an  estate  in 
tail  male,  in  urderto  effectiute  the  testator’s  intention 
as  to  the  male  issue  of  the  devisee  for  life,  there  being 
an  express  limitation  in  tail  male  to  the  devisee’s  first 
and  other  sons.  The  circumstance  of  the  testator  havr 
ing  limited  an  estate  in  tail  male  to  the  first  and  other 
sons  of  the  devisee  for  life,  might,  in  the  event  which 
had  happened,  render  it  unnecessaiy  to  enlarge  the 
estate  of  the  devisee  for  life;  but  the  construction  of 
a will  is  not  to  vary  with  the  events. Suppose,  therefore, 
that  the  eldest  son  of  the  devisee  had  died  in  the  life-time 
of  the  testator,  the  devise  to  him  would  havelapsed,  and 
his  issue  male  would  consequently  have  been  excluded 
from  taking  under  the  will.  White  v.  White,  1 Bra 
Ch.  Rep.  219.  See  Ambrose  v.  Hodgson,  Dough  340. 
Denn  c.  Bagshaw,  6 Term  Rep.  512.  But  the  limi- 
tation over  was  not  to  take  effect  while  there  was 
issue  of  thedevisee  for  life;  an  intention  which,  with 
.reference  to  the  above  possibility,  could  only  receive 
effect  by  enlarging  the  estate  of  the  devisee  for  lifg. 
The  case  of  Bamfield  v.  Popham  must;  therefore,  i(s 
jt  to  me,  bo  allowed  to  be  a decision  againat 
thq  ge^^fql'-intent,  in  order  to -«fi«ctuate  the  paiti' 
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cular.  With  respect  to  the  authorities  referred  to  by 
Mr.  J.  Powell,  in  the  case  of  Luddington  ”,  Kinie, 

I shall  have  occasion  to  consider  them  as  instance.*! 
which  restrain  the  enlargement  of  estates  by  implica- 
tion, but  which  are  not,  at  least  direct,  authorities 
against  the  proposition  for  which  I am  now  contend- 
ing, namely,  that  an  estate,  though  expressly  devised 
for  life,  may  by  implication  be  enlarged  to  an  estate 
tail ; in  support  of  which,  see  Langley  p.  Baldwin, 
as  stated  by  Lord  C-  Hardwicke,  in  Allanson  v.  Cli- 
therow,  1 Vcz.  26  ; and  Robinson  »,  Robinson,  I Burr, 
44.  But,  though  an  estate  expressly  limited  for  life 
may,  in  order  to  effectuate  the  implied  intent  of  the 
testator,  in  favour  of  the  issue  of  the  devisee  for  life, 
be  enlarged  to  an  estate  tail,  it  remains  to  consider, 
whether  it  can  be  enlarged,  if  the  testator  has  not  only 
limited  the  estate  expressly  for  life,  butsuperadded  ne- 
gative words,  restrictive  of  the  devisee  taking  a larger 
estate, as  no  longer,  only,  non  alitcr — Wedgwood’s  case, 
Backhon.se  ®.  Wells,  Cross  ®.  Wadhold,  are  frequently  , 
referred  to  as  authorities  against  the  eidargcment  of 
an  estate  for  life,  if  negative  words  restrictive  of  a 
larger  estate  be  superadded.  Lord  Hale,  in  hisjudgment . 
in  King  e.  Melling,  1 Vent.  231.  does  certainly  recog- 
nize Wedgwood’s  case,"  H.  13  Car.  II.  which  w'as  a 
demise  to  .A.  for  life,  and  non  aliler,  and  after  his  dc-  . 
cease  to  the  sons  of  his  body;  in  which  case  A.  was  . 
held  to  take  only  an  estate  for  life  ; and  according  to 
Lord  Hale,  by  reason  of  the  words  non  alitcr.  The  case 
is  very  shortly  stated,  but  front  such  statement,  it  seems 
difficult  to  apply  it  as  an  authority  to  shew  that  the 
particular  intent  shall,  in  respect  of  negative  and  re- 
itrictive  words,  control  the  manifest  general  intent, 
for  it  does  not  appear  that  the  general  intent  required  . 
that  the  estate  for  life  should  be  enlarged.  The  only 
question  in  the  case  probably  was.Whether  such  nlimi- 
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tation  did  not,  by  the  positive  rules  of  law,  without  re- 
sorting to  the  doctrine  of  implication,  amount  to  an 
estate  tail?  and,  if  it  did  not  by  force  of  somefunda- 
, mental  rule  of  law  amount  to  an  estate  tail,  it  seems  to 
have  been  wholly  unnecessary  so  to  construe  it,  for  the 
purpose  of  effectuating  the  testator’s  intent;  there  being 
an  express  limitation  to  the  sons  of  the  devisee  for  life, 
by  which  they  might  have  taken  as  purchasers.  Back- 
house r.  Wells,  10  Mod.  181,  was  a devise  to  J.  S. 
to  have  and  to  hold  foi  the  term  of  his  natural  life on/y, 
without  impeachment  of  waste,  then  to  the  is.sue  male 
of  his  body,  remainder  to  the  heirs  males  of  the  body 
of  that  issue ; J.  S.  was  held  to  take  only  an  estate  for 
life.  This  decision  is  frequently  referred  to  the  force 
of  the  word  only ; but,  whatever  might  be  the  true 
ground  upon  which  the  decision  proceeded,  it  does  not 
appear  in  any  degree  to  affect  the  general  rule  which 
I have  already  stated ; namely,  that  the  manifest  gene- 
ral intent  shall  control  the  particular  intent,  however 
expressly  declared ; for  the  general  intent  was  provided 
for  by  the  limitation  to  the  issue,  and  the  particular 
intent  was  consistent  with  it : The  doubt  therefore  was 
not,  whether  the  particular  intent  was  consistent  with 
the  general,  but  whether  the  particular  intent  was 
consistent  with  the  established  rules  of  law ; and 
that  it  was  allowed  to  prevail,  must  be  referred  to 
the  limitation  being  to  the  issue  male,  and  not  to  the 
heirs  male  : the  word  issue  being  sometimes  a word  of 
purchase,  and  sometimes  of  limitation,  but  the  word 
heir  being  always  a word  of  limitation.  If  therefore 
the  limitation  over  had  been  to  the  heirs  male, ' 
instead  of  the  issue  male  of  the  devisee  for  life,  * 
the  operation  of  law  would  have  been  too  strong  * 
for  the  intention,  notwithstanding  the  restrictive  and  * 
native  words  used  to  declare  it  The  next  case*' 
referred  to  against  the  enlargement  of  an’estath  eit-' 


o2 


A TREATISE  OF  EQUITY.  Book  II: 


prtstly  limited  for  life,  with  negative  words  restrictive 
of  the  devisee  taking  a large  estate,  is  Goodatle  er 
dem.  Cross  r.  Wadhold,  M.  19  G.  II.  C.  B.  cited  in 
Robinson  t>.  Robinson,  1 Burr.  45,  which  was  a devise 
to  the  testator's  eldest  son  only  for  life,  and,  in  case  of 
failure  of  issue,  the  estate  to  descend  and  come  to  his  the 
testator’s  male  children,  the  testator’seldestson  was  held 
to  take  only  an  estate  for  life,  because,  being  expressed 
to  be  given  for  life  only,  with  negative  words,  it  could 
not  be  enlarged  by  implication;  and  Lord  Uale’sopinion. 
in  the  case  of  King  v.  Melling,  and  the  determi- 
nation in  Backhouse  c.  Wells,  are  said  to  have  been 
relied  on  by  the  Court  of  Common  Pleas.  Having  al- 
ready considered  how  far  the  cases  referred  to  by  Lord 
Hale,  and  the  decision  in  Backhouse  v.  Wells,  break 
in  upon  the  general  rule,  that  the  particular  intent 
shall,  if  inconsistent  with,  give  way  to  the  general  in- 
tent: and  having,  I trust,  shewn  that  there  was  no  oc- 
casion in  either  of  those  cases  to  control  the  particular, 
in  order  to  effectuate  the.  general  intent,  I cannot  but 
be  surprised  that  a c<nse  so  immediately  within  the  rule, 
as  the  case  of  Cross  v.  Wadhold,  should  have  been  de- 
cided  upon  the  authority  of  cases  sodistinguiahablefrom 
it.  The  case  of  Cross  r.  Wadhold,  so  far  as  it  is  stated, 
affoixls  clear  and  direct  evidence  of  the  testator’s  intent 
os  to  these  points:  1st,  That  his  eldest  son  should  have 
only  an  estate  for  life ; Sdly,  That  the  limitations  to  hi* 
the  testator's  male  children  should  not  take  effect  un- 
til failure  of  issueof  such  eldest  son;  and  3dly,  I sub- 
mit. That  it  affords  a fair  inference  that  the  testator  al- 
so intended  the  issue  of  such  eldest  son  to  take  after  the 
death  of  such  eldest  son.  To  give  effect  to  the  wtmda 
restrictive  of  the  son  taking  a larger  estate,  it  was  held 
be  look  only  an  estate  for  life.  It  may  beniatemal  to 
consider  how  Such  construction  bore  upon  the  rest  of 
the  will.  If  the  issue  can  be  presumed  to  have  been 
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objects  of  the  testator's  boanty,couhl  they  take  any  be- 
nefit under  his  will.consistetilly  with  such  construction, 
that  the  son  took  only  an  estate  for  life?  if  they  couhl, 
it  must  be  by  allowing  thein  to  take  as  purchasers;  but 
there  was  no  estate  expressly  limited  to  them,  and,  tis 
already  observed,  an  estate  is  never  implied  to  issue  as 
purchasers.  I.«dy  Lanesborough  v.  Fox,  Forrest.  2(12. 
Bodens  r.  Watson,  Anibl.  478.  The  son  therefore 
by  the  decision  taking  only  an  estate  for  life,  tlie  pre- 
sumed intent  ot  the  testator  as  to  the  issue  was  tieces- 
sarilydisappointed,  as  they  could  not  take  through  him, 
he  not  taking  a descendible  estate,  nor  as  purchasers, 
there  being  no  estate  expressly  limited  to  them.  But 
further,  the  testator's  male  children  are  not  to  take  un- 
til failure  of  issue  of  the  eldest  son,  how  can  this  intent 
receive  effect  if  the  issue  are  excluded  from  taking  as 
purchasers,  and  the  eldest  son  has  only  an  estate  for 
life!'  Can  it  receive  effect  as  a contingent  remainder f 
certainly  not,  for  it  will  not  necessarily  vest  at  the  de- 
termination of  the  particular  estate.  Can  it  be  sup- 
ported as  an  executory  devise  ? certainly  not ; for  it  it 
limited  after  an  estate  of  freehold,  and  is  besides  too 
remote,  as  the  eldest  son's  issue  might  continue  beyOnd 
a life  or  lives  in  being,  and  twenty-one  or  more  years 
afterwards.  Thus  it  appears,  that  by  loo  strict  a re- 
gard to  the  particular  intent  of  the  testator,  hot  only 
the  presumed  general  intent  in  ftvour  of  the  issue  wai 
disappointed,  but  also  the  declared  intent  in  fhvonr  of 
his  other  male  children.  1 have  now  submitted  the 
several  observations  which  occur  to  me  On  the  caaet 
which  are  thought  to  break  in  upon  the  general  rule 
that  tbe.fMfticular  intent,  however eapresaty  declared, 
shall  give  way  to  the  manifett  g«ieral  intern,  and  malt 
coDchidethiadiacustioa  by  refarringtoRobinaona.  Ro- 
binson, l Burr.  Rep.  38.  and  Donn  a.  Bagahaw,  6 Ternl 
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Rep.  512,  where  the  cases  are  collected  and  consU 
dered. 

With  respect  to  the  enlarging  of  estates,  by  allow- 
ing of  cross  remainders  by  implication,  the  cases 
referred  to  in  the  margin  (8)  are  distinct  authorities  in 
support  of  such  doctrine,  subject  however  to  the 
exception  hereafter  mentioned.  It  may  also  be  ma- 
terial to  observe,  that  though  cross  remainders  are  fa- 
voured in  the  construction  of  a will  as  between  two, 
they  shall  not  be  favoured  between  more  than  two, 
Phipard  c.  Mansfield,  Cowp.  800.  Perry  c.  White, 
Cowp.  780.  Wright  f.  Holford,  Cowp.  31,  and  cases 
there  cited.  As  to  estates  arising  by  implication  in  re- 
spect of  a charge ; see  B.  2 c.  3.  § 2.  note  (f). 

3dly,  An  express  devise  may  aUo  be  controlled  by 
implication,  as  where  the  devise  is  to  A.  and  his  heirs, 
and  if  he  die  without  heirs,  then  to  one  who  is  or  may 
be  the  devisee's  heir  at  law,  the  devisee  shall  take 
only  an  estate  tail,  though  the  limitation  be  in  fee  ;for 
it  is  impossible  that  the  devisee  should  die  without  heir 
while  the  remainder-man,  or  his  issue,  continue,  and 
therefore  the  first  limitation  to  his  heirs  shall  be  re- 
strained in  favour  of  the  intent  of  the  devisor.  Webb 
c.  Herring,  Cro.  Jac.  415.  Chaddock  v.  Cowley,  Cro. 
Jac.  OQd.  Ilcarne  v.  Allen,  Cro.  Car.  57.  Brice  v. 
.Smith,  Cora.  Rep-  539.  Nottingham  v.  Jennings, 
1 P,  Wms,  23.  Tyte  v.  Willes,  Forrest.  1.  Tilburgh 
V.  Barbut,  2 Ver.  89.  Pickering  v.  Towers,  Ambl.363. 
But  quere.  Whether  the  same  construction  would  not 
prevail  in  a deed?  (see  T.  19  H.  VI,  74.  b.)  See  Leigh 
V.  Brace,  5 Mod.  268,  Canon’s  case,  3 Leon.  5. 

4thly,  An  estate  devised  may  be  revoked  or  de- 
stroyed by  implication,  as  if  the  devisor  do  some  act  in- 
consistent with  the  operation  of  the  devise ; as  where 
having  devised  in  fee  be  grant  the  devisee  a lease  of  the 
same  land,  to  commence  after  his,  the  devisor's  death. 
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C'oke  v/BulIoek,  Cm.  1.  49.  or  mortgagft  the 
devised  in  fee  to  the  devisee;  Harkness  r.  Bayley,  P|e. 
Ch.' 414.' hot  see  Baxter  r.  Dyer,  ;i  Vex.  6j(l,  and 
Peftch  f.  Philips,  there  cited ; or  do  any  act  incon- 
mteM'>Willi  the  operation  of  the  devise.  So  also  a 
change  in  the  situation  of  the  devisor  will  amount  to  a 
presumptive  revocation  ofa  devise  of  lands ; as  if  a man 
having!^  his  will  devised  the  whole  of  his  real  estate, 
afterwards  tnatry  and  have  a child,  this  wdl  operate  as 
a presumptive  revocation  of  his  will ; Spragge  r.  Stone, 
Ambl.  721,  and  Christopher  r.  Ciiristoplier,  there  cited ; 
Jftck?son  r.  Hurlock,  Ambl.  487.  Parsons  v.  Lanoc, 
Ambl.  65T.  Wellington  t.  Wellington,  4 Burr. 
21(53.  So  thougl)  the  child  be  a posthumous  child  ; Doe 
dem.  Lancashire e.  Lancashire,  5 Term  Rep.  4*>  ; but 
in  such  case  the  presumption  may,  as  in  other  cases  of 
mere  presumption,  be  rebutted  by  evidence  ; Brady  v. 
Cubit,  Dough  31  : and  quere,  if  all  the  above  mentiort- 
cd  circumstances,  namely,  a prior  disposition  of  the 
whole  real  estate,  marriage,  and  the  birth  ofa  cliihl, 
must  not  concur  in  order  to  raise  the  presumption  ? See 
B.-4.  p.  1.  c.  2.  s.  4.  note  (b). 

Having  considered  the  cases  in  which  estates  may  be 
ntjsed,  enlarged,  coutrollcd,  or  destroyed  by  iniplica- 
tion,  1 shall  now  endeavour  to  bring  together  the 
lading  oases  iu  which  the  doctrino  of  implication  tia> 
not  been  allowed  to  prevail,  for  the  purpose  of  raising 
an  estate,  or  enlarging,  controlling,  or  destroying  an 
estate  devised, 

1st,  If  an  estate  be  devised  to  a stranger  after  the 
death  of  testator’s  wife,  she  shall  not  have  it  by  Impfi- 
caticn.  See  Higham  v.  Baker,  Cro.  Eliz.  1(>.  Horton  v.‘ 
Horton,  Cro.  i.  75. 

If  an  estate  be  devised  to  A.  and  the  heirs  male  of^ 

i» . s.  / s’.  , ■ • • ■ • • '"•* 
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bis  body,  and  if  he  die  without  issue  of  his  body,  re- 
mainder over;  A.  dies  without  issue  male,  having 
issue  female  ; no  estate  will  arise  to  such  issue  female 
by  implication.  Higham  v.  Baker,  Cro.  Eliz.  10.  Moor, 
124.  Lady  Lanesborough  v-  Fox,  Forrest.  362.  Bodens 
T.  Watson,  Ambl.  478. 

2d,  When  the  devisee  takes  a particular  estate  of 
inheritance  by  express  words  in  the  will,  such  estate 
shall  not  be  enlarged  by  implication.  Turke  v‘ 
Frencham,  Dyer,  171.  When  express  and  distinct 
estates  are  limited  to  two  or  more,  and  their  several 
and  respective  issues,  and  for  want  of  such  issue,  over, 
cross  remainders  shall  not  be  implied,  the  words  several 
and  respective  being  sufficient  to  sever  the  titles.  Da- 
venport V.  Oldis,  I Atk.  579.  Clatche’s  case.  Dyer,  330. 
Perry  v.  White,  Cowp.  777.  Phipard  v.  Mansfield, 
Cowp.  800. 

An  estate  expressly  devised  for  life,  shall  not  be  en- 
larged by  implication,  in  respect  of  the  devisee  having 
the'power  to  appoint  generally  in  fee,  4 Leon.  41. 
Tomlinson  v.  Dighton,  1 Salk.  240.  a fortiori,  such 
an  estate  will  not  be  enlarged  by  a limited  pow'er  to 
appoint.  Leife  V.  Saltingstone,  1 Mod.  189- 1 Salk.  240- 

An  estate  expressly  devised  for  life,  or  in  tail,  shall 
not,  as  already  observed,  be  enlarged  : in  respect  of  the 
devisee  being  charged  with  the  payment  of  a sum  iu 
gross,  see  note  (/),  B.  2.  c.  3.  s.  2. 

3d,  An  estate  devised  to  A.  and  his  heirs,  shall  not 
be  controlled  and  cut  down  to  an  estate  tail  in  respect 
of  the  words  “ and  if  he  die  without  heirs,  remainder 
to  B."  if  B.  is  a stranger  who  cannot  be  heir  to  A.  .See 
Tyte  V.  Willcs,  Forrest.  1. 
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4th,  An  estate  devised  shall  not  by  implication  be 
revoked  or  destroyed  by  any  charge  consistent  with  the 
operation  of  such  devise.  Thorne  v.  Thorne,  1 Vern. 
182.  Haler.  Dunch,  4 Vern.  323.  I Vern. 342.  Nor 
by  any  change  in  the  situation  of  the  devisor,  as  mar- 
riage and  the  birth  of  a child,  if  the  testator  has  not 
disposed  of  the  whole  of  his  estate.  See  Brady  v. 
Cubit,  Dougl.  31. 

It  is  perhaps  scarcely  necessary  to  observe,  that  these 
observations  are  coidined  to  devises  of  real  estate ; in 
their  principle  they  indeed  extend  to  chattels  and  per- 
sonal estates,  but  from  the  difterent  nature  of  the  sub- 
ject, they  are,  in  a few  instances  which  will  be  noticed, 
differently  aifected  by  its  application. 


section  III. 

So  if  the  intent  of  the  testator  may  be 
collected  out  of  his  will,  that  he  de- 
signed an  estate  tail,  though  the  word 
(body),  which  properly  (»)  creates  an  estate 

(»)  -As  the  word  heirs  is  generally  necessary  to  create 
a fee,  so  the  word  body,  or  some  other  words  of  pro- 
creation, are  necessary  in  a deed  or  common  law  con- 
veyance, to  create  a fee  tail ; but  if  there  be  both  word* 
of  inheritance  amh  of  procreation,  ascertaining  the 
F 2 
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(1) Brrej-  tail,  is  Icft  out,  yct  it  is  an  estate  tail  (1). 

Me|).  41.  King  As  if  lands  are  devised  to  one,  and  if  he 
Vrnirs”s,  * beforc  issue  (^),  or  not  leaving  issue 
luiif  aV.835.  (-)’  having  a son  (3),  all  these  lirni* 

t)i.  tations  create  an  estate  tail.  And  the  mean* 

l.it,  9,  2#.  3 

Mod.H3. 3 ing  of  the  testator  is  to  be  spelt  out  by 

(2)  New  Ion  V.  little  hints  (4),  and  no  word  to  be  rejected 

(/)  which  may  possibly  be  made  to  stand 
9*’Kq.’.  *ss!'’  (5)  ; and  therefore  a devise  to  a man  and 

Cozen'*  case,  Owen,  '29.  I’inbiirT  v.  Elkin,  2 Vern.  T6G  I P.  Wm*.  5C3. 

(3)  By  field'*  ca*e,  cited  by  !.or«f  Uale  in  King  v.  Melling,  I Venlri*.  2.31.  (4)  Per 
I.ord  Hale,  1 Venfr-  230.  (5)  Blamfnrd  r BUinrord,  3 Bui*.  103.  Barker  v.  (iilei, 
2 P.  Win*.  30l.  liawiT.  Haw*,  3Alk.521.  1 Vei.  14. 


body  out  of  which  liciis  sliall  issue,  the  word  body, 
though  most  properly  descriptive  of  an  estate  tail,  is 
not  r<'i]iiired  even  in  a deed  ; for  “ tlie  example  that 
the  St.  of  W.  II.  piiltelh,  hath  not  these  words  tie  cor- 
jtore,  hutwordi /ifcredi/itis.Vf/..  enm  alirjiiis  dot  lerruni 
tuum  a/iciii  viro  Sf  rji/$  luori,  S;  littrcdibiis  dci/isis  t iro  <3r 
witliert  procreulis”  If  lamls  be  given  to  B.  Si  haredihui 
tjiios  idem  B.  de  prima  more  sud  kgilime procreuret,  tliis 
is  a good  estate  in  special  tail,  albeit  he  hath  nO  wife 
at  that  time,  without  the  words  de  corporr  ; so  it  is  if 
lands  be  given  to  a man,  and  to  his  heirs  which  ho 
shall  Iieget  of  liis  wife,  or  to  a luan  et  lucrcdibus  dc 
came  sad,  or  to  a man  rt  haredibui  de  «e.  In  all  these 
cases  these  be  good  estates  tail,  and  yet  the  words  de 
corpore  are  omitted.  Co.  Lit.  '20.  b.  But  though 
■words  of  procreation  he  iiece.ssary  to  create  an  estate 
tail  in  eonveynnees  at  common  law,  yet  the  intent  of 
the  testator,  if  plain  and  manifest,  will  supply  them  in 
a devise.  Co.  Lit.  9,  b.  27,  a.  and  even  an  estate 
iioiited  in  fee,  as  to  J,  and  his  heirs,  may  be,  as  al« 
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the  heir  of  his  body,  though  in  the  singular 
number,  is  an  estate  tail  {in).  For  heir  is 
nomen  operalivum  iV  collcctivum  (n),  and. 
chiefly  in  a will,  shall  be  taken  in  its  full 
extent,  and  then  it  reaches  the  most  remote 
heir  of  the  body  (G).  So  also  a devise  to  a (6)Ciark  r. 
man,  and  the  children  or  issue  of  his  body,  313.’  i bhu’. 
is  an  estate  tail  (7),  if  he  had  none  at  the  Ab'.’gao”  bu^ 
time  to  take  jointly  with  him  (0).  c'tcd'i’Tiatr. 


Richards  T.  JUi.  Bersavennv,  2 Vern.  391.  Millar  r.  ScasroTe,  Robinson's  Ga- 
Tclkind,  <J(>.  Trollop  V.  Trollop,  Aiubl.  4i3-  (7)  Ruarue’s  Coo.  Rem.  MO- 

Wild's  caK',  li  Rep.  17. 


ready  observed,  controlled  and  cut  down  to  an  estate 
tail,  if  the  limitation  over  for  want  of  an  heir  be  to 
one  who  might  be  the  heir  of  J.  See  the  cases  referred 
to  p.  b'b'. 

[k]  The  word  issue,  in  a will,  is  either  a word  of  pur- 
chase or  of  limitation,  as  will  best  answer  the  intention 
of  the  testator,  though  in  the  case  of  a deed  it  is  uni- 
versally taken  as  a word  of  purchase;  Iloe  v.  Collis,  \ 
'I’erm  llep.  299. 

(/)  If  the  words  he  so  inconsistent  that  they  cannot 
possibly  stand  or  be  reconciled,  those  words'  shall  be 
rejected  which  are  le.ast  consistent  with  the  general 
intention  of  the  U-stator.  Hawes  i>.  Hawes,  3 Atk. 
.i'24.  1 Vcz.  14.  Perkins  Bayniiin,  1 Bro.  Ch.  Uep. 
US.  Doc  V.  .\plyn,  4 Term  Rep.  83.  see  note  (el 
B.  2.  c.  3.  s.  2. 

(<»)  Unless  there  be  wordsiif  inheritance  superadd- 
ed  so  as  to  bring  the  di  vise  within  the  reason  of  Ar- 
cher’icasc.  See  Fearne’s  ConC.  Kcin.  \10.  3d  Ed. 
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(n)  The  word  issue  is  also  nomtn  collectitum,  and 
takes  in  all  issues  to  the  utmost  extent  of  the  family 
equally  with  the  word  heirs  of  the  body.  Per  Jus. 
Rainsford,  Warinan  r.  Seaman,  Finch’s  Rep.  282. 

[pTlt  appears  to  have  been  formerly  held,  that  a 
devise  to  one  and  his  issue  would  give  a joint  estate  to 
the  ancestor  and  his  issue,  if  he  had  issue  living  at  the 
time;  but  as  Lord  Hard  wicke  observed,  that  determi- 
nation was  before  it  was  fully  settled,  that  the  word 
issue  was  as  proper  a word  of  limitation  as  heirs  of  the 
body.”  Lamplyr.  Blower,  3Atk.  8U7. 


SECTION'  IV, 


And  whensoever  the  ancestor  by  any 
gift  or  conveyance  takes  an  estate  for 
life,  and  after  in  the  same  gift  or  con- 
veyance a limitation  is  made  to  his  heirs, 
in  fee  or  in  tail,  the  heirs  shall  not  be  pur- 
chasers (p)  ; and  no  difference  where  the 


(p)  This  rule,  which  in  substance  is  to  be  found  in 
numberlesscases,isfrom  its  being  more  particularly  and 
formally  drawn  out  and  stated  in  Shelly’s  case,  generally 
described  as  the  rule  in  Shelly’s  case.  It  might  reason- 
ably be  expected,  that  a rule  of  so  great  antiquity,  and 
of  so  frequent  and  important  application,  had  been 
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law  creates  the  estate  tor  life,  and  when 

the  party  (l),  or  where  there  is  an  inter- (i)  pjbu» ». 

Milford, 

, I VcDtr.  372, 

long  since  defined  with  too  much  precision,  to  allow  of 
any  difference  of  opinion  amongst  the  learned  in  the 
profession, as  to  its  nature  and  extent.  Its  existence  is  ' 

admitted,  and  so  far  as  respects  limitations  of  legal 
estates  in  conveyances  by  deed,  its  prescriptive  claim 
to  control  seems  established;  nor  is  there  any  difi'er- 
enceof  opinion  as  to  its  giving  way  to  more  prevalent 
principles  of  construction  in  marriage  articles,  but  its 
authoritative  controlling  force  in  the  construction  of 
wills  has  led  to  a controversy,  in  which  we  find  the 
most  profound  abilities  anxiously  and  strenuously  op- 
posed. It  would  lead  much  beyond  the  province  of  a 
note,  to  state  even  the  substance  of  the  several  deci- 
sions and  opinions  with  which  the  profession  have  been 
favored  upon  this  very  interesting  point;  I shall  there- 
fore beg  to  refer  to  the  opinions  themselves:  Perrin  r. 

Blake,  Dougl.  Kep.  3‘49,  in  a note;  Mr.  Jus.  Black- 
stone’s  Argument : Hargrave’s  Law  'I’racts,  4fc9^; 

Fearne’s  Essay  Cont.  Rem.  4th  Edit.;  Mr.  Hargrave’s 
Observations  concerning  the  Rule  in  bhelley's  case, 

551;  Mr.  Butler’s  note,  Co.  Lit.  316;  Ambroses. 

Hodgson,  Dougl.  323  ; Jones  v.  Morgan,  1 Bro.  Ch. 

Rep.  218;  and  content  iiiyseif  with  enumerating  the 
cases  in  which  the  rule  has  not  obtained,  and  observing 
upon  the  several  points  which  must  concur  to  render 
it  applicable.  The  cases  in  which  the  rule  has  not  ob- 
tained, are  brought  togethi  r by  Sir  W.  Blacksione, 
and  reducetl  to  the  following  four  heads : 

1st,  Where  no  estate  at  all,  or  (which  is  the  same 
thing  in  the  idea  of  oui  ancient  law)  where  no  estate 
cl  freehold  is  devised  to  the  ancestor,  here  the  heira 
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vcning  estate  (q)  especially  if  not  of  free- 
hold. And  as  ancestor  and  heir  are  co- 

cannot  take  by  descent,  because  the  ancestor  never  had 
ill  him  any  descendible  estate.  And  this  must  always 
be  the  case  where  the  ancestor  is  dead  at  the  time  of 
the  devise,  as  in  the  known  case  of  John  de  Maude., 
ville,  Co.  Lit.  2<3,  the  heir  then  taking  a vested  estate 
by  purchase.  It  is  also  the  same  if  the  ancestor  be 
living,  and  has  no  sort  of  estate  devised  to  him,  only 
that  then  the  estate  of  the  heir  is  contingent,  because 
tirino  ext  figresxirentis.  And  if  the  ancestor  has  only 
the  devise  of  a chattel-interest,  with  a subsequent  estate 
to  his  heirs,  the  heirs  must  likewise  take  ns  purchasers, 
or  not  take  at  all : for,  if  between  the  term  of  the  an- 
cestor  and  the  c.ilate  to  his  heirs  there  is  nove.steil  free- 
hold remainder,  the  heirs  can  only  take  by  way  of 
executory  deribc,  which  er  ri  termini,  implies  an  estate 
not  executed  in  the  ancestor;  or  if  there  be  any  such 
vested  estate  of  fieehold  interpased  between  the  an- 
cestor's termand  the  contingent  remainder  to  his  heirs, 
that  contingent  remainder  is  supported  entirely  by  the 
inte.rposed  estate,  and  does  not  derive  its  being,  or  any 
degree  of  assistince  from  the  chattel  estate  of  the  an- 
cestor. That  the  rule  does  not  apply  to  this  class  of 
ca.ses,  is  evidently  n ferrable  to  the  ancestor’s  not  taking 
anestateof  freehold,  upon  w hich  word  taking,  it  may 
be  proper  to  observe  that  itseems  immaterial,  with  re- 
spect to  the  general  rule,  whether  the  ancestor  take  the 
freehold  by  express  limitation  or  by  implication.  Py- 
bus  a.  Mitford,  1 Vent.  372. 

2d,  The  next  case  is,  where  no  estate  of  inheritance 
is  devised  to  the  heir,  as  in  the  case  of  White  and  Col- 
lins, Com.  Kep.  289-  There  the  devise  was  to  frank 
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relative  as  to  inheritance,  so  are  testator 

and  executor  as  to  chattels  (2);  and  (3Ko.Lii.st. 

Wetitworth't 

Office  of  Exe* 

Mildinny  for  life,  ivith  a power  of  joioturiog,  and  after 
his  Heath  (and  jointure,  if  any  be)  to  the  heir  male  of 
his  body  lawfully  begotten,  during  the  term  of  his  natu- 
ral life,  remainder  over.  Common  sense  will  here  tell 
ns,  that  when  no  estate  of  inheritance  is  devised  to  the 
heir  male  of  the  body,  he  cannot  take  by  descent  aa 
heir, 

3d,  The  third  case  is,  where  some  words  of  expla- 
nation are  annexed  by  the  devisor  himself  to  the  word 
heirs  in  thewill,  whereby  he  discovers  a consciousness, 
distrust,  or  apprehension  that  he  may  have  used  the 
-v»-or<l  improperly,  and  not  in  its  legal  meaning  ; and 
therefore  he  in  a manner  retracts  it,  he  corrects  the 
inaccuracy  of  his  own  phrase,  and  tells  every  reader 
of  his  will  how  he.  would  have  it  understood.  Thus 
in  Burchel  and  Durdant  (2  Vent.  311.  Carth.  154)  the 
devise  was  “ in  trust  for  Robert  Durdant  for  life,  and 
after  his  decease  to  the  heirs  male  of  his  body  now 
living  as  if  the  testator  had  said,  I do  not  mean  a per- 
petual succession  in  the  maielineof  Robert  Durdant, 
which  perhaps  may  be  the  legal  sense  of  heirs  male  of 
his  body,  but  I mean  by  that  expression,  only  such  of 
his  sons  as  are  at  present  twrn  and  known  to  me ; and 
acroidingly  the  Court  held  that  George  Durdant,  the 
eon  of  Robert,  and  living  when  the  will  was  made, 
should  take  the  estate  as  a purchaser ; so  in  Lisle  and 
Gray  (2  Lev.  223.)  the  woida  were  “ to  Edward  for 
life,  remainder  to  his  1st,  2d,  3d,  and  4th  sons  in  tail 
male,  and  so  to  all  and  every  other  the  heirs  male  of 
the  body  of  Edward.”  Which  words  “ and  so” 
gethef  w itb  thp  manifest  reason  of  the  thing]  plainly 
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therefore  a remainder  of  a term  to  the 
e.\ecutor  vests  in  the  testator  (r).  Nor 

shewed  that  the  “ other  heire  male  of  the  body”  in  the 
subsequent  clause  of  the  will,  were  to,be  understood 
as  “ the  1st, 2d,  3d,  and  -Ith  sons"  were  to  be  under- 
stood in  the  preceding.  And  in  Lowe  and  Davis 
(Lord  Ilaym.  1561.)  when  the  testator  had  first  devised 
in  a loose  unguarded  manner  to  “ his  son  Benjamin, 
and  his  heirs  lawfully  to  be  begotten,”  he  immediately 
recollected  himself,  and  adds  by  way  of  explanation, 
‘‘that  is  to  say,  to  his  1st,  2d,  3d,  and  every  other 
son  and  sons  successively,  lawfully  to  be  begotten  of 
the  body  of  the  said  Benjamin,”  &c.  This  devise  to 
the  heirs  thus  explained  u as  held  to  be  by  way  of  pur- 
chase: soin  thecaseof  Doeondem.  of  Long i. Laming, 
(2  Burr:  1 100.)  the  d.visewasof  gavelkind  lands  “to 
Ann  Cornish  and  the  heirs  of  her  body  begotten,  as 
well  female  as  male,  to  tike  as  tenants  in  common." 
Now  since  gavelkind  lands  cannot  descend  to  heirs  fe- 
male as  well  as  male.s  (as  is  expressly  declared  by  the 
statute  t/e  pi'<e;og.  regr’s,  17  Ed.  II.c.  16.)  nor  can  heirs 
as  such  be  tenants  in  common,  but  coparceners  ; it  is 
clear  that  by  the  words  heirs  of  the  body  (thus  explain- 
ed by  the  words  female  as  well  as  male,  and  to  take  as 
tenants  in  common)  the  devisor  could  only  mean  the 
children  of  .‘\nn  Cornish. 

4th,  The  last  case  wherein  heirs  of  Ihe  body  have 
been  held  to  be  v ords  of  purchase,  is  where  the  testa- 
tor hath  superadded  fresh  limitations, and  grafted  other 
words  of  inheritance  upon  the  heirs  to  whom  he  gives 
the  estate ; whereby  it  appears,  that  those  heirs  were 
'meant  by  the  testator  to  be  the  root  of  a new  inherit- 
'ance,  the  stock  of  a new  descent,  and  were  not  con- 
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■will  tlic  intention,  though  in  express 
words,  controul  the  operation  of  the  law' 


sifkred  raerely  as  branches  <lerived  from  tlielr  own 
progenitor.  Where  the  heir  is  thus  himself  made  an 
ancestor,  it  is  plain  that  the  denomination  of  heir 
of  the  body  was  merely  descriptive  of  the  person  in- 
tended to  take,  and  means  no  more  than  “ sufch  son 
or  daughter  of  the  tenant  for  life  as  shall  also  be  heir 
of  his  body.”  The  cases  of  Lisle  v.  Gray,  Lowe  v. 
Davis,  and  Long  v.  Laming,  fall  under  this  head  as 
well  as  the  other,  these  having  also  words  of  limitation 
superadded  to  the  word  heirs,  as  well  as  the  explana- 
tory words  I before  took  notice  of.  Thus,  too,  in 
Cheek  v.  Day,  (which,  as  Lord  Raymond  observes, 
Fitz.  24.  Fortesc.  77,  is  the  true  name  of  the  case 
usually  culled  Clerk  r.  Day)  the  devise,  as  there 
cited  from  the  roll,  was,  “ to  my  daughter  Rose,  for 
life  : and  if  she  marry  after  my  death,  and  have  any 
heirs  lawfully  begotten,  I will  that  her  heir  shall  have 
the  lands  after  my  daughter’s  death,  and  the  heiis 
of  such  heir.”  So  likewise  Archer’s  case,  1 Rep.  60, 
is,  “ to  the  right  and  next  heir  of  Robert  Archer,  (the 
tenant  for  life)  and  to  the  heirs  of  his  body  lawfully 
begotten  for  ever.”  And  the  case  of  Backhouse  v. 
Wells,  cited  in  2 P.Wms.  476,  is,  “ from  and  after  the 
decease  of  the  tenant  fur  life,  to  the  issue  male  of  his 
body,  and  to  the  heir  male  of  such  issue  male.”  It 
may  be  material  to  renrark,  that  there  is  another  class 
of  cases,  in  which  the  rule  in  Shelley’s  case  appears 
not  to  have  obtained,  namely,  where  from  the  differ- 
ent qualities  of  the  estates  limited  to  the  ancestor  and 
his  heirs,  (as  where  a legal  estate  is  limited  to  the  an- 
cestor, and  an  equitable  or  trust  estate  to  the  heirs. 
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upon  the  words  expressed  (s)  ; as  where 
the  ancestor  has  an  estate  for  life  given  to 


or  an  equitable  or  trust  estate  to  the  ancestor,  and 
legal  estate  to  the  heir)  they  will  not  unite  and  in^ 
corporate,  so  as  to  vest  the  subsequent  limitation  ii) 
the  ancestor:  Tippin  r.  Cosin,  C'arth.  273;  Lady 
Jones  V.  L.  Say  and  Seale,  8 Vin.  Abr.  2(i2.  c.  19. 
Before  I conclude  this  note,  it  may  be  proper  to  no- 
tice, that  the  rule  requires  the  limitations  to  tbe  anr 
cestor  and  heir  to  be  in  the  same  gift  or  conveyance; 
so  that  if  there  be  a limitation  to  a man’s  heirs  in  a 
deed,  and  he  afterwards,  by  other  means,  becomes 
seised  of  the  freehold,  in  this  case  the  two  estates  will 
not  be  united  in  him  ; Moor  v.  Parker,  Lord  Raym. 

37.  So  if  there  be  tenant  for  life,  and  afterwards 
tbe  reversion,  by  some  other  conveyance,  be  limited 
to  his  heirs,  such  limitation  will  not  be  executed  in 
him;  Skin.  550.  4 Mod.  Clifton  v,  Jacksou, 

2 Vern.  48G  ; Key  t.  Gamble,  T.  Jones,  124 ; Snow 
r.  Cutler,!  Lev.  13o  ; Raym.  1(12.  But  if  an  estate 
be  limited  to  one  for  life,  by  deed,  and  there  be  af- 
terwards a limitation  in  his  life-time  to  the  heirs  of 
his  body,  under  an  execution  of  a power  of  appoint- 
ment conferred  by  tbe  same  deed,  as  a limitation  to 
the  use  of  A.  for  life,  and  after  liis  decease,  to  such 
uses  as  jB.  shall  appoint,  who  aftervyards,  in  A.’s  life, 
appoints  to  the  use  of  the  right  lieirs  of  A.  it  does 
appear  to  have  been  judicially  determined  that  the 
limitations  cannot  unite,  but,  the  latter  limitation  ^ 
opicrates  by  way  of  contingent  reniaitMler  to  the  beir ; 
Mr.  Butler,  however,  inclines  to  think  the  limitations 
will  unite.  See  Co.  Lilt.  899,  b.  notc(l),  But  Mr. 
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him  expressly,  a limitation  after  to  iiis 
heirs,  or  to  the  heirs  male  of  his  body,  puts 


Fca me  conceives  that  the  objectioiw  which  nffect  Mr. 
Butler’s  mind,  are  capable  of  being  obviated  by  an  at- 
tentive consideration  of  the  principles  on  which  the 
question  turns.  By  the  terms  of  the  rule,"  mediately 
or  immediately,”  the  intervention  of  another  e.statc 
Ijetween  the  limitations  to  the  ancestor  and  his  heirs, 
does  not  prevent  the  subsequent  limitation  from  Vesting 
in  the  ancestor.  See  Colson  v.  Colson,  2 Atk.  247. 
But  upon  this  point  a very  material  considenition 
occurs.  If  the  subsequent  limitation  to  the  heirs,  &c. 
vesting  io  the  ancestor,  where  be  takes  a precetling 
estate  of  freehold  by  the  same  conveyance,  were 
absolutely  to  merge  the  particular  estate  of  freehold, 
it  would  follow,  that  where  the  limitations  interven- 
ing between  the  preceding  freehold,  and  such  subse- 
quent limitation  to  the  heirs,  titc.  are  contingent,  their 
union  would  destroy  the  intervening  limitation  t 
therefore  the  two  limitations  are  united  and  e.xccuted 
in  the  ancestor  only,  until  such  time  as  the  intervening 
limitations  become  Vested,  and  then  open,  and  become 
separated,  in  order  to  admit  such  intervening  limita- 
tions, as  they  arise.  Thus,  where  there  was  a limitation 
to  baron  and  feme,  for  their  lives,  remainder  to  the  first 
and  otlicr  sons  of  the  marriage  successively,  in  tail ; re- 
mainder to  the  heirs  male  of  the  bodies  of  the  baron 
and  feme;  the  Court  resolved,  that  it  was  an  estate 
tail  executed  in  the  baron  and  feme,  sub  moJo  ; that 
is,  80  as  not  to  merge  the  estates  for  life  absolutely, 
but  executed  only  till  the  birth  of  the  first  son  ; and 
that  then  the  estates  should  become  divided,  by  opera- 
tion of  law,  and  the  baron  and  feme  become  tenants 
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^3)  Archcr’i 
caiF,  1 Hep. 
66. 


the  estate  of  inheritance  in  himself;  other- 
wise, perhaps,  of  heir  male  only  in  the  sin- 
gular number,  especially  if  there  be  words 
of  limitation  after  it  (3).  And  though 
there  be  a difference  in  words,  when  the 
land  of  freehold  is  devised  to  one  for  life, 
the  remainder  to  his  heirs,  mediately  or 
immediately ; and  where  a term  is  so 

tor  their  lives,  with  remainder  to  their  first  and  other 
sons,  remainder  to  the  baron  and  feme,  in  tail.  Upon 
which  distinction  it  has  been  held,  that  if  the  inter- 
vening limitation  be  merely  contingent,  and  the  con- 
tingency does  not  happen,  though  it  possibly  might 
have  happened  during  the  particular  estate,  the  widow 
would  be  dowable;  Hooker  r.  Hooker,  Rep.  Temp. 
Hardw.  13.  But  if  such  intervening  limitations  were 
vested  by  the  contingency  happening  or  vested  in  their 
creation,  the  widow  would  not  be  dowable,  Duncombe 
c.  Duncombe,  3 Lev.  437. 

f 

{q)  I have,  in  the  above  note{/>),  referred  to  the 
difference  where  the  intervening  estate  is  vested,  and 
where  a contingent  limitation. 

(r)  This  point  appears  to  have  been  admitted  in 
Dyer,  309.  Yclv.  85.  But  see  Sparke  v.  Sparke,  Moor, 
66(5,  contra.  See  also  Cranmer’s  case,  2 Leon.  6.  3 
Leon.  20. 

(s)  See  Mr.  Hargrave’s  observations  on  the  rule  in 
Shelley’s  case,  and  Mr.  Feame’s  Essay  Cont.  Rem. 
300,301. 
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devised,  the  difference  is  in  words  only, 
for  the  testator’s  meaning  is  the  same, 
^c.  (tj. 

(<)  In  the  case  of  Peacock  v.  Spooner,  2 Vern.  195, 
the  words  heirs  of  the  body  were  allowed,  in  the  assign- 
ment of  a term,  to  prevail  as  words  of  purchase,  not- 
withstanding a prior  limitation  to  the  ancestor  for 
life.  So  also  in  Dafforne  r.  Goodman,  2 Vern,  362. 
But  the  authority  of  these  cases  is  material  y shaken, 
and  is  only  attended  to  in  cases  e.xactly  the  same  in 
spteit.  Webb  v.  Webb,  1 P.  Wins.  132;  Garth  r. 
Baldwin,  2 Vez.  660.  It  may,  therefore,  be  stated 
as  a general  rule,  that  whatever  words  would,  in  the 
disposition  of  real  estate,  give  an  express  estate  tail, 
or  such  estate  by  implication,  will,  in  the  disposition 
of  a chattel  real  or  personalty,  carry  the  whole  in- 
terest; Webb  V.  Webb,  1 P.  Wins.  131  ; Seale  v. 
Seale,  I P.  Wms.  289;  Atkinson  v.  Hutchinson, 
3 P.  Wms.  259;  Dod  v.  Dickinson,  8 Vin.  Ab.  451, 
pi.  25;  Fereys  r.  Robertson,  ^nb.  301 ; Butterfield 
V.  Butterfield,  1 Vez.  133,  154 ; Saltern  r.  Saltern, 
2 Atk.  376;  E.  of  Chatham  r.  Tothill,  6 Bro.  P.  C. 
450;  Garth  v.  Baldwin,  2 Vez.  660,  are  authorities 
, in  which  words  which  would  have  passed  an  express 
estate  tail,  have  been  held  to  give  an  absolute  interest 
in  a chattel  or  personalty ; And  Burfurd  c.  Lee, 
2 Freem.  210.  Anon.  2 Freera.  2S7 ; Green  v. 
Rod,  Fitzgib.  68,  are  direct  authorities  to  shew 
that  the  same  construction  applies  to  words  which 
create  an  estate  tail  by  implication  only.  See  Fearne’s 
Essay  Ex.  Dev.  362,  et  uq.  But,  though  such  be  the 
general  rule,  it  shall  not  prevail,  if,  from  any  ex- 
pression in  the  will,  the  testator  appear  to  have  in- 
tended the  heirs  or  issue  to  take  by  purchase ; Warmaiv 
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c.  Seaman,  Finch’*  Rep.  279;  Clare  c.  Clare,  Forrest. 
21 ; Hodgson  v.  Bussey,  2 Atk.  89;  Uoe  v.  Lyde,  1 
Term  Rep.  .'>93.  See  also  Beauclerk  ».  Dormer,  2 Atk. 
312  ; Knight  r.  Ellis,  2 Bro.  Ch.  Rep.  570. 


SECTION  V. 


There  ought  also  to  be  one  universal 
rule  of  property  in  the  realm,  the  same 
{Hnnkeof  in  Chancery  fl)  a*  at  common  lair 

Norfnlk’icue,  Aje'e  .1  i . 

scb.ca.48.  (Mj-  And  therefore  the  rules  to  prevent 
perpetuities  (x)  are  the  policy  of  the 


(«)  .^nd  therefore  limitations  of  estates,  whetlier 
by  way  of  trust,  or  by  estate  executed  at  common  law, 
are  to  be  governed  by  the  same  rule.  See  b.'l.  c.  (r. 
S,  7, 8.  and  the  cases  there  referred  to. 

(x)  A perpetuity  is  where,  though  all  who  ba\'e 
interest  should  join  In  a conveyance,  they  could  not 
bar  or  pass  the  estate;  Washbourn  y.  Downs,  1 Cb. 
Ca.  213.  See  also  Duke  of  Norfolk’s  case,  3 Ch. 
Ca.  35.  Various  have  been  the  attempts  to  establish 
perpetuities,  by  controlling  the  exercise  of  that  right 
of  alienation  which  is  inseparable  from  the  estate  of 
a tenant  in  tail.  The  chief  of  them  ire  brought  to* 
getber  by  Mr.  Knowler,  in  the  case  of  'I’aylor  on 
dem.  of  Atkins,  c.  Horde,  1 Burr.  34,  who  observes. 


Digitized  by  Googk 


81 


Ch.  III.  § 5.  OF  LIMITATION  OF  USES, 

kingdom,  and  must  take  place  in  a court 
of  ( quity  as  well  as  in  courts  of  law  (2) ; (2}  Dukeof 

. . . , , . ' Norfolk’«c»»®, 

and  it  IS  an  undeniable  reason  against  any  3 ch.  c«  4g, 
settlement : so  that  there  can  be  no  such  caMf'r^p. 
thing  as  a perpetual  limitation  of  a free- 
hold.  And  if  there  be  a devise  over  to  a 
charity,  in  case  he  go  about  to  alien,  it 
will  not  avail,  or  make  the  condition 


tliat  the  power  to  sufTcr  a common  recovery  is  a pri- 
vilege inseparably  incident  to  an  estate  tail.  It  is  a 
poteilas  uUeniwdi,  which  is  not  restrained  by  the  statute 
de  donis,  and  1ms  been  so  considered  ever  since  Talta- 
rum’s  case  (12  E,  IV.  14,  b.  pi.  16.) : and  this  power 
to  sufTera  coniinon  recovery  cannot  be  restrained  by 
condition,  limitation,  custom,  recogniziince,  statute, 
or  covenant.  1st,  that  it  cannot  be  restrained  by 
condition,  appears  by  Co.  Litt.  223,  224,  and  Son- 
day’s  case,  9 Rep.  128.  But  this  doctrine  does  not 
. extend  to  a feotlment,  a Jiiie  at  conamo'n  law  or  any 
other  alienation,  which  works  a discontinuance,  and, 
is  therefore  considered  in  the  Jaw  as  tortious;  a pro- 
viso, therefore,  restrictive  of  such  inorle  of  aliena- 
tion, may  be  anne.xed  to  an  estate  tail,  cither  us  a con- 
• dition  to  determine  the  estate  and  give  the  donor 
and  his  heirs  a right  of  re-entry,  or  byway  of  limi- 
tation, to  make  the  estate  of  the  tenant  in  tail  cease, 
and  the  lands  remain  over  to  a third  person.  See 
Mr.  Butler’s  note  (1),  Co.  Litt.  223,  b.  Pearce 
r.  Win,  1 Ventr.  321.  2dly,  That  it  cannot  be  re- 
straineil  by  limitation,  appears  by  Cro.  Jac.  696,  Foy 
V.  Hinde,  and  by  Monday’s  case.  3dly,  That  it  cannot 
voc.  II.  a 
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(3)  Companj 
of  Pcwlcrer* 
T.  Cbriuft 
Hnspiul.  1 
Vern.  161. 

(4)  Humbert* 
•on  T.  Hiim- 
berslon.  1 
Vera.  738. 

1 P.  Wms. 
33?.  Gilb. 
Dies,  77- 


good  (3).  However,  where  the  will  is 
directory,  there  ought,  to  be  a strict  settle- 
nient  made  (4),  and  the  intent  lollowed, 
as  far  as  the  rules  of  law  will  pqnuit  (i/). 


be  restrained  by  custom, appears  by  the  case  of  Taylor 
t’.  Shaw,  Carter  6 and  tZ-2.  4thly,  That  it  cannot  be  re- 
strained by  recognizance  or  statute,  appears  by  Poole’s 
case,  cited  in  Moore,  SIO.  5thly,  That  it  cannot  be  re- 
strained by  covenant,  a|)pears  by  the  case  of  Collins 
V.  Plumcr,  1 P.  Wms.  104.  fithly.  That  an  attempt  to 
suffer  a common  recovery  cannot  be  restrained,  ap- 
pears by  Corbet's  case,  1 Rep.  fl-3.  Mildmay’sease, 
G Rep.  40.  Pierce  ».  Win,  1 Ventr.  321.  And  7thly, 
That  a conclusion  or  agreement  to  suffer  a common  re- 
covery cannot  be  restrained,  appears  by  Mary  Port- 
ington’s  case,  10  Rep.  3s.  See  Woodford  v.  Thel- 
luson,  4 Vez.  227,  &c.  in  which  the  subject  is  most  ela- 
borately discussed. 

(^)  In  the'ease  referretl  to,  the  limitation  was  de- 
creed to  be  to  the  first  son  unborn,  in  tail ; whereas, 
if  the  limitation  had  been  so  framed,  as  to  suspend  tite 
right  of  alienation  of  the  estate,  as  long  as  th'e  law 
would  allow,  the  limitation  might  have  been  made 
dependent  on  such  unborn  son  attaining  twenty-one  : 
and  in  the  case  of  Vaughan  v.  Burslem,  3 Bro.  Ch. 
R.  101.  Lord  Thurlow,  C.  observed,  that  he  knew 
no  instance  in  which  the  conveyance  had  been  carried 
to  the  utmost  extent  of  what  the  law  might  do.  But 
see  Gower  v.  Grosvenor,  Bard.  64.  D.  of  Newcastle 
c.  Countess  of  Lincoln,  3 Ves.  jun.  3S7.  As  to  the 
general  question.  What  estate  a child  must  take  under 
a limitation  to  him  before  his  birth  ? see  Godolphin  v. 
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Nor  can  a devise  direct  an  inheritance  to 
descend  against  the  rules  of  law  (5),  as  to  ^y^®'^**** 
the  heirs  male  in  fee  ; ‘for  what  could  not 
be  made  valid  by  any  act  executed  in  his 
life-time,  cannot  be  good  in  a devise; 
and  therefore  a term  limited  to  a man  and 
his  heirs  shall  go  to  the  executors  (6). 

So  a will  in  Dutch  or  Latin,  or  any  other  ^ 
language,  respecting  lands  in  England, 
must  be  so  framed,  as  to  pass  the  estate  (z) 
according  to  the  rules  of  our  law  (7);  for  (?)  Botpt 
a will  or  other  act  of  the  party  cannot  rule  gj!'  ’ 
the  law,  but  the  law  rules  them. 

Godolphiu,  1 Vez.  21.  Hacks  «>.  Hacks,  2 Vez.  5(58. 
Chapman  v.  Brown,  3 Bni  r.  1(52(5.  Fearne’s  Essay  Ex. 

• Dev.  391, 392. 

« 

• (*)  Nor  will  the  circumstance  of  the  will  being 
made  abroad,  if  of  lands  in  England,  make  any  dif- 
ference; for  being  of  lands  in  England,  if  they  pass  by 
will,  they  must  pass  by  such  a will,  and  so  authen- 
ticated and  attested,  as  the  laws  of  England  require. 

Coppin  V.  Coppin,  2 P.  Wins.  2!)3.  The  law  of  the 
place  in  which  the  disposition  of  it  happens  to  be 
made,  being  in  this  particular  controlled  ratione  rci  sita. 

. See  B.  5.  c.  1.  s.2. 
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SECTION'  VI. 


B UT  so  loug  as  it  may  be  made  consist- 
ent with  the  rules  of  law,  the  devise 
shall  not  be  impeached.  And  therefore, 
although  a freehold  cannot  be  granted  in 
futuro,  by  a conveyance  (o)  in  his  life- 

(a)  This  must  be  understood  by  conveyance  at 
common  law;  for  though,  by  conveyance  at  common 
' law,  the  freehold  necessarily  passes  out  of  the  grantor, 
and  therefore  requires  some  person  in  being,  in  whom 
it  can  immediately  vest ; yet  such  necessity  does  not 
exist  in  cases  of  conveyances,  under  the  statute  of  uses, 
trusts  in  equity,  or  grants  of  rents  de  novo ; for  in 
neither  of  these  cases  is  the  freehold  for  an  instant  iy 
abeyance.  For,  as  to  conveyances  under  the  statute 
of  uses,  till  there  is  some  person  in  being  in  whom  the 
use  can  vest,  the  possession  is  not  altered,  but  conti- 
nues in  the  feoffer  and  his  heirs;  Co.  Lilt  23.  (un- 
less the  feoffer  has  expressly  limited  to  himself  a less 
estate,  in  which  case  the  limitations  over  for  want  of 
a preceding  freehold  would  be  void.  Rawley  r.  Hol- 
land, 2 Eq.  Ca.  Ab.  7o3,  See  also  Fearne’s  Cont 
Rem.  4th  ed.  50,  51.)  As  to  executory  trusts,  the 
legal  estate  immediately  vests  and  continues  in  the 
trustee ; and  as  to  rents  de  novo,  the  tenant  continues 
in  possession  of  the  land  out  of  which  they  issue. 
However,  it  is  to  be  observed,  that  in  cases  of  wills, 
uses,  and  trusts,  if  it  be  inconsistent  with  the  estate, 
expressly  declared,  that  the  freehold  should  remain 
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time;  yet  where  a man  in  his  will  gives  a 
future  estate  to  arise  upon  a contingency, 
and  does  not  part  with  the  fee  at  present, 
but  retains  it,  this  is  not  against  law  (6). 


with  the  party,  as  if  he  has  a term  of  years  expressly 
given  him,  the  law  will  not  give  him  by  implication 
an  estate  of  freehold.  Adams  r.  Savage,  2 Salk.  67<>. 
Rawley  v.  Holland,  2 Eq.  Ca.  Ab.  7o3.  Fearne’s 
Cent.  Rem.  31.  Mr.  Butler's  note  (2),  Co.  Litt21(>. 

[b)  Such  a disposition  of  lands  is  termed  an  execu- 
tory devise,  which  Mr.  Feame  defines  to  be  strictly  a 
limitation  of  a future  estate,  or  interest  in  lands  or 
chattels,  (though  in  the  ca.se  of  chattels,  it  is  more 
properly  an  executory  bequest,  which  the  law  admits 
in  the  case  of  a will,  though  contrary  to  the  rules  of 
limitation  in  conveyances  at  common  law.  Essay  on 
Executory  Devise.s,  2f)8.  An  executory  devise  differs 
from  a remainder  in  three  very  material  points.  1st, 
It  neeils  not  any  particular  estate  to  support  it.  2d, 
By  it  a fee  simple,  or  other  less  estate,  may  be  limited 
after  a fee  simple.  :;d.  By  this  means  a remainder 
may  be  limited  of  a chattel  interest,  after  a particular 
estate  for  life  created  in  the  same.  To  which  may 
be  added  a fourth  distinction,  that,  after  an  executory 
devise.all  othersubseqiient  limitations  are  also  execu- 
tory; whereas  a remainder  may  he  vested  after  a con- 
tingent remainder,  if  such  contingent  limitation  do  not 
carry  the  whole  fee. 

1.  “ The  first  casehappens,”  says  Sir  W.  Blackstone, 
“ when  a man  devises  a futiireestate  to  arise  uponacon- 
tiDgeocy,.aDd  till  that  contingency  happens,  does  not 
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For,  by  the  common  law,  one  might  devise 
that  his  executor  should  sell  his  land,  and 
in  such  case  the  vendee  is  in  by  the 


dispose  of  the  fee  simple,  but  leaves  it  to  descend  to  his 
heir  at  law ; as  if  one  devises  land  to  a feme  sole  and 
her  heirs  upon  her  day  of  marriage,  here  is  in  effect  a 
contingent  remainder,  without  any  particular  estate  to 
support  it,  a freehold  commencing  in  futuro.  This  li- 
mitation, though  it  would  be  void  in  a deed,  yet  it  is 
good  in  a will  by  way  of  executory  devise.  For  since 
by  a devise  a freehold  may  pass  without  corporeal  tradi- 
tion or  livery  of  seisin,  (as  it  must  do  if  it  passes  at  all), 
therefore  it  may  commence  in futuro,  because  the  prin- 
cipal reason  why  it  cannot  commence  in  futuro  in  other 
cases  is  the  necessity  of  actual  seisin,  which  always 
operates  in  prasenti.  And  since  it  may  thus  commence 
in futuro,  there  is  no  need  of  a particular  estate  to  sup- 
port it,  the  only  use  of  which  is  to  make  the  remain- 
der by  its  unity  with  the  particular  estate  a present  in- 
terest.” 

2.  “ By  executory  devise,  a fee  or  other  less  estate 
may  be  limited  after  a fee;  and  this  hapjtrns  where  a 
devisor  devises  his  whole  estate  in  fee:  but  limits  a re- 
mainder thereon,  to  commence  on  n future  contingency, 
as  if  a man  devises  land  to  A.  and  his  heirs,  but  if  he 
die  before  twenty-one,  then  to  B.  and  his  heirs;  this 
remainder  though  void  in  a deed  is  good  by  way  of 
executory  devise.” 

3. “  By  executory  devise,a  term  of  years  may  begiven 
to  one  man  for  his  life,  and  afterwards  limited  over  in 
Rmainder  to  another,  which  could  not  be  done  by  deed. 
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will,  and  the  fee  descends  to  the  heir  in  the 
mean  lime  (l);  arrd  of  the  same  'Mature 
with  these  are  springing  uses  (c).  But  as  ' saik.  ss9. 

For  by  law,  the  first  grant  of  it  to  a man  for  life  wtw  . 
a total  disposition  of  the  whole  term,  a life  estate  being 
esteemed  of  a higher  and  larger  nature  than  any  term 
of  years;”  2 Bla.  Com.  173. 

It  is  observable  that  the  learned  commentator  in  the 
above  illustrations  of  the  nature  of  the  first  and  second 
kinds  of  executory  devises,  states  them  to  be  limitations 
whichcould  not  lakeeffectbydeed.withoutdistinguish- 
ing  deeds  which  o|)erate  by  the  rules  of  the  common 
law,  from  such  as  operate  by  way  of  use,  an  omission 
the  more  remarkable,  as  he  afterwanls  observes,  that  the 
indulgence  allowed  to  executory  devises,  when  devises 
by  will  were  again  introduced,  was  adopted  from  the 
favourable  construction  allowed  to  declarations  of 
uses,  2 Bla.  Com.  33-1.  With  respect  to  his  observa- 
tion, that  after  the  limitation  of  a term  to  one  for  life 
no  remainder  could  be  limited  over  by  deed,  it  seems 
material  to  remark  that  even  in  a deed  such  limitation 
over  will  be  good,  if  by  way  of  trust.  See  B.  1.  c.  4. 

6.2.  note  [f),  Fearne’s  Ex.  Ltev,  304, 407. 

(c)  A springing  use  is  an  use  lirailet’  to  arise  upon 
some  particular  contingency;  it  differs  from  a contin- 
gent remainder,  1st,  That  though  there  must  be 
a preceding  vested  estate,  yet  a preceding  jwrticular 
estate  of  freehold  is  not  necessary  to  support  it.  It  dif- 
fers from  an  executory  devise  in  this,  that  there  must 
be  a person  seised  to  such  use  when  the  contingency 
happens,  orit  cannot  be  executed  by  the  statute ; there- 
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for  springing  uses,  like  executory  devises, 
they  are  either  present  or  future.  If  pre- 

fore  if  the  cestui  que  use  in  tail,  by  discontinuance,  or 
the  feotfee  to  uses,  or  the  person  out  of  whose  seisin, 

‘ the  use  is  to  be  served  by  alienation  or  otherwise,  de- 
stroy his  estate  or  his  possibility,  the  use  is  destroyed  ■ 
for  ever.  1 Rep.  134.  Cro.  Lliz.  439.  Whereas  by 
an  executory  devise  the  freehold  itself  is  transferred, 
and  there  needs  no  person  to  be  seised  to  execute  an 
estate  in  the  devisee.  Gilb.  Uses,  127.  2dly,  It  fur* 
ther  differs  from  a remainder,  as  no  remainder  can  be 
limited  by  the  act  of  the  party  upon  or  after  a fee. 
Co.  Litt.  18.  Whereas  a fee  may  be  limited  determin- 
able upon  a contingent  event  by  way  of  shifting  use. 
Bro.  Feoffment  al.  Uses.  Stat.  6 Ed.  \U.  l Roll’s  Ab. 
415.  Lloyd  p.  Carew,  Pre.  Ch.  71.  Show.  P.  C. 
137.  Pells  V.  Browne,  Cro.  Ja.  390.  Sanders  on 
Uses,  187.  sr^.  A remainder  being  a rcinuant  of 
an  estate  in  lands  or  tenements  e.xpectant  on  a particu* , 
far  estate,  created  together  with  the  same,  at  the  same 
time  must  wait  for,  and  only  takes  effect  on  the  regular 
expiration  and  determination  of  the  particular  estate, 
it  cannot  be  so  limited  as  to  defeat  or  abridge  the  par- 
ticular estate.  Fearne’s  Cont.  Rem.  9.  Sr  re</.  Butler’s 
note  (1).  Co.  Litt.  203,  b.  But  a preceding  parti- 
cular estate  may  be  abridged  and  delerniiiied  by  way  of 
secondary  use,  as  if  the  limitation  be  to  A.  for  life  in 
tail,  or  in  fee,  provided,  that  where  C.  returns  from 
Rome  it  shall  thenceforth  remain  to  the  use  of  B. 
in  fee.  Butler’s  note  (1),  Co.  Litt.  203,  b.  Mr, 
Saunders,  however,  submits,  that  a dllferenee  should  be 
made  between  those  cases  where  the  grantor  only  part* 
in  the  first  instance  with  an  estate  les8>tban  the  fe?. 
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sent,  the  party  must  be  in  me  & capax  at 
the  time;  foritshtill  take  eftect  according 

' O 


such  as  a plain  giftin  tail,  or  lease  for  life  ; .and  tlioae 
where  the  grantor  departs  with  the  whole  fee,  thereby 
transferring  a seisin  to  the  grantee,  to  serve  uses  limited 
to  create  particular  estates,  such  as  a feoflment  in  fee, 
to  the  use  of  B.  in  tail,  or  for  life,  provided,  when  C. 
returns  from  Rome,  it  shall  then  be  to  the  use  of  C. 
For  in  the  former  case,  in  order  to  make  the  estate 
cease  before  its  regularly  and  legally  appointed  period, 
and  go  over  to  another,  there  should  be  regular  words 
of  limitation,  expressive  of  the  intention  of  the  parties, 
in  which  case  the  remainder  is  said  to  take  etfect  b^’ 
way  of  conditional  limitation.  The  words  of  limita- 
tion, are,  so  long,  while,  or  until : when  these  words 
are  used,  then  immediately  upon  the  contingencies 
happening,  the  estate  ofthegrantee  ceases, and  the  next 
subsequent  estate  vests  but  if  mere  words  of  condi- 
tion then  the  estate  limited  upon  such  condition,  to 
go  to  a third  person,  will  be  void  as  a remainder, 
and  as  a conditional  limitation.  These  words  of  con- 
dition are  generally  upon  condition  so  that,  or  pro- 
vided. 'I'herefore  if  a lease  for  life  is  made  upon  con- 
dition, that  if  a stranger  pay  the  lessor  201.  then  imme- 
diately the  land  shall  remain  to  the  stranger.  This, 
as  a condition  to  give  the  stranger  entry,  is  void, 
being  an  abridgment  of  the  particular  estate ; there 
being  also  express  words  of  condition,  it  cannot  enure 
as  a conditional  limitation;  and  as  aspringing  use  it  can 
never  arise,  for  to  create  a springing  use  there  must  be 
a sufficient  seisin  in  some  one  to  serve  it  when  it  comes 
f/i'wir ; but  here  there  is  no  seisin  to  serve  the  shifting 
use,  for  the  lessee  has  only  a seisin  to  serve  the  use  ini- 
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to  the  intent,  or  not  at  all.  As  a feoffnnent 
to  the  right  heirs  of  B.  is  not  good  as  to  a 
springing  use;  because  it  is  by  way  of 
present  limitation,  tt  nonest  hares  viventis: 
Otherwise  if  it  were  future,  as  to  the  right 
heirs  of  B.  after  his  death  (d)  sic  nota  di~ 
versiiatem  inter  verba  de  prasenti,  tj-  verba 

plied  to  himself,  and  when  his  estate  for  life  is  deter- 
mined the  seisin  to  serve  the  uses  is  determined  also. 
But  if  a feoffment  had  been  made  in  fee  to  the  use  of 
A.  foriife,  and  if  B.  do  such  a thin;?,  then  to  the  use 
of  B.  in  fee,  the  use  to  B.  will  take  effect  in  abridg- 
ment of  the  estate  for  life  of  A.  Saunders  on  Uses, 
183,  184.  3d,  An  executory  or  springing  use  differs 
from  a contingent  remainder  in  this  further  particular, 
that  as  cestui  que  use  for  life  cannot  as  such  be  seised 
to  the  use,  but  the  seisin  to  serve  it  when  it  comes  iu 
ewe,  must  be  independent  of  such  estate  for  life,  the 
cestui  que  use  for  life  cannot  by  forfeiture  of  his  life 
estate  wholly  destroy  the  contingent  springing  use. 
See  Chudleigh’s  case,  1 Rep.  (but  quere,  whether  the 
person  seised  must  not  enter  to  restore  the  use?  See 
Sounders  on  Uses,  224,226.  Fearne’s  Essay  Con.  Rem. 
iiO,etseq.)  Whereas  a contingent  remainder,  unless 
protected  by  a general  trust,  or  by  trustees  interposed 
fbr  the  purpose  of  preserving  it,  or  by  an  intenening 
vested  remainder,  may  be  defeated  by  tenant  for  life. 
Archer’s  case,  1 Rep,  66.  Loddington  v.  Kime,  Ld. 
Raym.  203.  Dcnn  ».  Puckey,  5 Term  Rep.  290. 

{d)  The  two  first  cases  referred  to  are  authorities  in 
support  of  such  a distinction,  but  they  seem  to  be  very 
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defuturo  (2).  2dly,  If  future  they  must 
arise  within  a reasonable  time  W J a 

T.  i^dgc,  1 

Salk.  i29.  Sec 

al(o  Moor  t Parker,  1 hi-  Rayin.  S7.  Goodman  r.  Goodright,  % Burr.  873. 
materially  shaken,  if  not  OTer-ruled,  by  the  modem 
cases  of  Harris  c.  Barnes,  4^urr.  2157,  and  Coe  v.  Carl- 
ton, I Wils.  225.  It  was  also  formerly  doubted  whe- 
ther a devise  to  an  infant  in  venire  ut  mere  was  good  or 
not,  though  it  was  admitted  that  a devise  to  an  infant 
when  he  should  be  born  was  good.  Snow  r.  Cutler, 

1 Lev.  135.  But  it  is  now  clearly  agr^  that  a de- 
vise to  an  infant  in  ventre  su  mere  is  good;  Taylor  v. 

Bydell,  1 Freem.  243.  Anon.  293.  Gulliver  v. 

Wickett,  I Wil.  106.  Chapman  v.  Blisset,  Forrest. 

145.  But  the  court  will  not  construe  a will  to  extend 
to  persons  not  in  being,  unless  the  testator  sliew  such 
to  be  his  intention  by  words  in  the  wilL  Ellison  «. 

Airey,  1 Vei.  111.  Pearson  v.  Garnett,  2 Bro.  Ch. 

Rep.  47.  Cooper  v.  Forbes,  2 Bro.  Ch.  Rep.  63. 

Bennet  v.  Honywood,  Ambl.  Rep.  708-  The  infer- 
ence to  be  drawn  from  the  cases  upon  this  point  seems 
to  be,  as  stated  by  Mr.  Fearne,  that  whatever  force  is 
to  be  allowed  to  the  distinction  between  executory  li- 
mitations per  vrr6a  de  prttunli,  et  per  verba  de  futuro, 
it  can  afi'ect  only  those  cases  where  there  is  not  the  least 
circumstance  from  which  to  collect  the  testator’s 
intention  of  any  thing  else,  than  an  immediate  devise 
to  take  effect  in  preuenti.  Essay  on  Executory  Dev. 

431,4.32. 

(c)  Every  future  interest,  springing  or  secondary  use, 
or  trust  executory,  must  be  so  limited,  as  necessarily 
to  take  effect,  if  at  all,  within  a life  or  lives  in  being, 
and  twenty-one  years  and  some  months  over ; a period 
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feoffment  to  the  use  of  A.  after  the  death 
of  U.  without  issue,  within  tweiit}'  or  thirty 


which  Mr.  Hargrave  observes,  was  not  arbitrarily  pre- 
scribed by  our  courts  of  justice,  but  wisely  and  reason- 
ably adopted  in  analogy  to  the  cases  of  freehold  and  in- 
heritance, which  cannot  be  limited  by  way  of  remain- 
der, so  as  to  postpone  a complete  bar  of  the  entail  by 
Tine  or  recovery  for  a longer  space.  Co.  Litt.  -20,  a. 
note  (5).  The  same  analogy  has  been  observed  with 
respect  to  secondary  fees,  when  limited  upon  an  estate 
in  fee  simple.  But  the  reason  which  induced  the 
courts  to  adopt  this  analogy  with  respect  to  thoseestates 
whenlimited  upon  an  estatein  feesirnple.does  notiiold 
when  they  are  limited  upon  or  after  an  estate  tail,  be- 
cause, when  they  are  limited  upon  or  after  an  estate 
tail,  the  tenant  in  tail,  by  suffering  a common  recovery 
before  the  event  takes  place,  bars  or  defeats  the  se- 
condary estate,  and  acquires  the  fee  simple  absolutely 
discharged  from  it.  See  Mr.  Butler’s  note,  Co.  Litt. 
274,  b.  Fearne’s  Ex.  Dev.  314.  Whence  it  might  be  in- 
ferred, that  a springing  or  secondary  use,  if  limited  on 
an  estate  infeesimple,  cannot  be  barred  or  otherwise  de- 
feated, an  inference  by  no  means  correct.  For  though 
it  be  true,  that  an  executory  devise  limifcd  on  a fee 
cannot  be  barred  or  defeated,  as  determined  in  Pells  ®. 
Brown,  Cro.  Jac.  5P2;  yet  a springing  or  secondary 
use  may,  as  already  observed,  be  defeated  before  the 
use  arise  by  the  destruction  of  seisin,  out  of  which  the 
future  use  is  to  take  effect,  as  by  a feoffment  upon  a 
good  consideration,  and  without  notice  ; Wood  r.Rey- 
noWs,  Cro.  Eliz.  764,  765.  or  by  a devise  of  the 
land.  Moor,  731.  Gilb.  Uses,  125.;  Saunders  on  Uses. 
Subject  to  this  exception  it  may  be  taken  as  true,  that 
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years,  or  the  compass  of  a life  or  lives, 
good  as  a springing  use  (3),  and  theoue,  31. 
whole  estate  remains  in  the  feoffer  (/)  incat«w,  Pre. 
the  mean  time  (4) ; for  let  there  be  ever  phenlVste- 
so  many,  it  is  but  one  life,  and  must  have 
an  end.  But  a springing  executory  use, 
after  a dying  without  issue  (5)  the  law  will  * ®"»- 
not  allow  (£■).  Nor  can  it  be  limited  Woodford  t. 

® Thelluwo,  4 

Vet-  SS7.  die. 

Long  T.  Blickill,  7 Terra  Rep.  100.  (4)  Daris  T.  Speed.  Cartb.  S6J-Skin.  353. 

(5)  Lady  Lanetburou|;h  v.  Fox,  Forrest.  368.  Goodman  ».  Goodrigbt,  9 
Burr.  877.  Due  v.  Founereau,  Duugl.  Rep.  487. 

a springing  or  secondary  use  cannot  be  defeated,  if 
limited  upon  or  after  an  estate  in  fee  simple. 

And  in  the  case  of  an  executory  devise,  if  the 
freehold  and  inheritance  in  tlie  mean  time  be  notdisftos- 
cd  of,  they  descend  to  the  testator’s  heir  at  law.  Pay’s 
case,  Cro.  Eliz.  878.  Clark  r.  Smith,  Lutwyche, 

793.  Gore  r.  Gore,  2 P.  Wms.  26.  Fearne’s  Ex. 

Dev.  432.  So  if  an  estate  be  devised  upon  a future  con- 
tingency, and  no  intermediate  dispositiou  of  the  rents 
and  profits,  it  is  a resulting  trust  for  the  heir.  Attorney 
General  v.  Bowyer,  3 Vez.  725. 

(g)  A limitation  to  take  effect  afltet  an  indefinite 
.failure  of  issue  is  certainly  void,  as  well  by  way  of 
springing  use  as  of  an  executory  devise  ;but,  in  the  con- 
struction of  wills,  courts  of  law  and  equity  will,  anxi- 
ously avail  themselves  of  any  expression  by  which  the. 
limitation  may  be  restrained,  and  made  to  depiend  ou 
a default  of  issue  living  at  the  time  of  the  death  of  the  . 
devisees  in  tail.  See  Porter  v.  Bradley,  3 Term  Rep. 

143.  Daintry  p.  Daintry,  6 T.  Rep.  307*  But  if  the 
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after  a fee;  for  after  such  a disposal,  no- 
thing remains  in  the  owner  to  limit.  But 
there  may  be  two  concurrent  contingen- 
cies, and  not  expectant  one  after  the 
other  (h) ; as  where  the  devisor  parts  with 

limitation,  after  an  executory  devise  in  tail,  be  so 
framed  as  to  take  effect,  either  in  lieu  of  the  preceding 
executory  devise,  if  that  fail,  or  as  a remainder  tode- 
pend  upon  it,  if  it  take  effect,  it  is  good.  See  Gore 
V.  Gore,  2 P.  Wms.  2S. ; Brownsword  r.  Edwards,  2 
Vea.  213 ; Doe  v.  Fonnereau,  Dougl.  Rep.  470. 
Fearue’s  Ex.  Dev.  339. 

(6)  Such  limitations  are  sometimes  called  limitations 
on  a contingency,  with  a double  aspect ; sometimes 
limitations  on  a double  contingency  ; and  sometimes 
concurrent  or  contemporary  limitations.  Upon  the 
second  and  third  of  which  determinations,  Mr.  Doug- 
las observes,  that  there  are  other  limitations  on  a dou- 
ble contingency  ; as  where  an  estate  is  limited  to 
for  life,  remainder  to  B.  in  tail,  remainder  to  C. 
here  the  time  when  C.’s  estate  shall  vest  in  possession, 
depends  on  a double  contingency.  1.  If  B.  die  with- 
out issue  before /f.  it  will  vest  immediately  on  the 
death  of  2,  If  B.  outlive  ji.  it  cannot  vest  till 
after  the  estate  tail  in  P.  is  at  an  end.  And,  as  to  the 
third  denomination,  he  observes,  they  certainly  are 
not  aptly  described  by  the  words  concurrent  or  con- 
temporary, such  epithets  being  rather  expressive  of 
estates  which  take  effect  at  one  and  the  same  time. 
Note  (2) ; Doe  r.  Fonnereau,  Dougl.  Rep.  504,  Svo. 
ed.  But  though  two  or  more  seveial  contingent  fees 
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the  whole  fee  simple,  but  upon  some  con- 
tingency qualifies  that  disposition,  and  li- 
mits another  fee,  which  is  altogether  new 
in  law  (6).  And  the  uliimum  quod  sit  of  a («)  Udding- 

' ' , * , tod  V.  KimCf 

fee  upon  a fee  in  the  limitation  of  an  use  i l.  r«>iii. 
is  not  yet  plainly  determined.  It  may  be  sjf.  uoe  t. 
extended  further  than  a life  or  lives  as  to  w”b.’*37,s4i, 
a year  after  (i);  and  the  rule  is  to  stop’,®'^^ 

right  T.  Dur- 
ham, Dougl- 

Rep.  !S5'  8vo  ed.  Deua  T-  Puckej,  6 Term  Rep-  S99.  Feame'r  EHa;,  Coot, 
Rem-  993,  399. 

may  be  limited  concurrently  by  will  or  by  deed,  by 
way  ofuse,  (Lloyd  n.Carew,  Pre.  Ch.  7i.)  so  as  to  be 
substitutes  or  alternatives  one  for  the  other,  and  not  to 
interfere,  yet  one  only  can  take  effect;  for  every  such 
contingent  limitation  is  only  a disposition,  substituted 
in  the  room  of  the  others,  upon  the  event  of  their 
failing.  . Fearne’s  Cont.  Rem.  293.  Such  limitations, 
however,  may,  if  contingent  remainders  of  freehold, 
and  not  protected  by  trustees,  (not  so  of  copy  hold) 
be  barred  by  a recovery  suffered  by  a tenant  for  life. 

See  Loddington  v.  Kime,  l Ld.  Raymond,  203  ; Denn 
®.  Puckey,  5 Term  Rep.  299.;  Doe  v.  Burnsall,  (i  T. 

R.30. 

(i)  Lord  Talbot,  C.  in  the  case  of  Stephens  v.  Ste- 
phens, Forrest  228.  held  an  executory  devise,  which 
must,  in  the  nature  of  the  limitation,  vest  within  twen- 
ty-one years  after  the  period  of  a life  in  being,  to  be 
good  ; and  the  authority  of  this  decision  has  been  re- 
cognized in  a variety  of  cases.  And  as  the  doctrine 
of  executory  devises  is  to  be  referred  to  the  indulgence 
afforded  by  the  courts  of  law,  prior  to  the  statute  of 
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(7)  Lloyd  T.  stop  when  it  proves  inconvenient  (7)-’ 
ch"^’.  n?’  Nor  is  there  any  danger  of  a perpetuity 
cw°^ch.‘  from  these  uses,  as  I’rom  e.sccutory  de- 
ca.31,36.  vises  ; for  all  uses,  as  well  in  esse  as  other- 
wise, may  be  destroyed  by  the  alteration 
of  the  estate  to  one  against  whom  the  re- 
medy fails  inequity,  there  being  no  con- 
LVgh’’."ca»e  expressed  or  implied  (8),;  but 

1 Rep.  138.  every  executory  devise  is  a perpetuity,  as 
SI.  far  as  it  goes,  that  is,  an  estate  unalien- 

able, though  all  mankind  join  in  a con- 
veyance (^) ; and  it  is  to  be  remembered,  • 
that  as  an  executory  devise  is  never  after  ’ 
a freehold,  but  is  construed  a contingent 
(9)Purefi.y  remainder  (9),  bccause  it  is  admitted  only 
sauod.  330.  for  tlic  nccessity,  and  to  support  the  in- 

Fearne’tEx. 

Dct.  S99.<20. 

Soulhby  T. 

Sloneboute,  wills,  in  the  construction  of  declaration  of  uses,  it  fol-" 

8 Vet.  616.  ^ secondary  shifting  use  may  be  effectually 

limited,  if  to  arise  within  the  same  period.  See  Fearne’s 
Cont.  Rem.  3til ; Massenburgli  e.  Ash,  I Vern.  234. 
257,301;  Long  c.  Blackall,  7 T.  llep.  100 ; Wooff-  • 
ford  V.  Thellusson,  4 V''ez.  227,  &c. 

(4)  That  an  executory  devise  cannot  be  barred  with- 
out the  concurrence  of  the  person  entitled  to  take  be- 
nefit under  it,  may  be  admitted  ; but  that,  though  all 
persons  interested  in  the  executory  devise  will  come  in 
as  vouchees,  the  executory  devise  cannot  be  barred  by 
such  concurrence,  is  a position  at  least  doubtful.  See 
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tent  (1),  as  after  a term  for  years,  or  the 
like,  upon  which  a contingent  remainder 
cannot  depend,  by  reason  of  the  abeyance 
of  the  freehold  ; so  there  is  the  same  be- 
tween a future  use,  and  a contingent  re- 
mainder by  way  of  use  (10).  ' 

tuo,  Dougl. 

Pells  V.  Brown,  Cro.  Jac.  590.  Fearne’s  Ex.  Dev.  ®*P-I**' 

307. 

(i)  Though,  whenever  a contingent  limitation  be 
preceded  by  a freehold  capable  of  supporting  it,  it  is 
construed  a contingent  remainder,  and  not  an  execu- 
tory devise,  yet  as  it  is  possible  that  the  freehold  so  li- 
mited may,  by  subsequent  accident,  become  incapable 
of  ever  taking  effect,  (as  by  the  death  of  the  first  de- 
visee in  the  testator’s  life-time,)  in  which  case  the  sub- 
sequent limitation,  if  the  contingency  has  not  then 
happened,  will  be  in  the  same  co^ition  at  the  testa- 
tor’s death,  (that  is,  at  the  time  when  the  will  is  to  take 
effect,)  as  if  it  had  been  limited  without  any  preceding 
freehold ; now,  in  this  case,  it  has  been  held,  that 
where  such  subsequent  contingent  limitation  could  not 
vest  at  the  testator’s  death,  it  shall  enure  as  an  execu- 
tory devise,  rather  than  fail  for  want  of  that  preceding 
freehold  which  h.id  never  taken  effect.  Hopkins  v. 

Hopkins,  1 Atk.  582.  Forrest.  41,  and  cases  there 
cited.  Brownsword  v.  Edwards,  2 Vcz.  219.  But 
when  a preceding  freehold  has  once  vested,  no  subse- 
quent accident  will  make  a contingent  remainder  enure 
as  an  executory  devise.  Fcarne’s  Ex.  Dev.  420. 


vox,.  II. 
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¥ 

Of  the  Limitation  of  Uses  where  the  Intent  dots 
not  appear. 

SECTION  I. 

But  further,  where  the  intent  of  the 
parties  does  not  specially  appear,  it 
is  intended  ■ to  agree  with  the  rules  of 
(i)TayiorT.  law  (l).  And  therefore  the  Chancellor, 
?FtMm.s4s.  in  case  of  an  use,  often  (n)  adjudged  by 
imitation  of  tbs  rules  of  law,  and  accord- 
Cowp.  Rep,  Jpg  nature  and  quality  of  the  land  ; 

as  in  case  de  possessiom  fratris,  Borough- 
English,  gavelkind,  lands  on  the  mother’s 
1*1  a.* j Ji  b.'  side,  &c.  (2).  For  Chancery  will  consult 
«4*!rR^p.58. the  rules  oflaw,  where  the  intention 
^die|h-i  gf  jjjg  parties  does  not  specially  appear. 

1*7.’  8 kXi 

Ab.780.BaDki  t.  Suttoo,*  F.  Wmi.  713.  Cowperv.  E.  ofCowper,  8P.  Wmi.  73. 


{a)  The  instanees  in  which  Chancery  did  not  adopt 
the  rule  of  law,  are  pointed  out  hy  Lord  Bacon  in  his 
Reading  on  the  Statute  of  Uses,  (Svo.  edit  p.  308),  and  • 
referred  to  the  difference  between  uses  and  the  land 
itself,  or,  as  he  expresses  himself,  between  uses  and 
cases  of  possession. 
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So  the  widow  of  the  cestui  (jue  trust  of  a 
copyhold  estate  ought  to  have  her  free 
bench  or  widow's  estate,  as  well  as  if  the 
husband  held  had  the  legal  estate  in  him  (6). 

And  there  it  may  be  said,  that  aquitas  se- 
quitur  legem.  So  a tenant  by  the  curtesy 
shall  be  decreed  of  the  trust  (c),  as  well  as 
of  a legal  estate  (3).  But  dower  ( d)  is  not 
allowed  out  of  a trust  estate  (4)  of  inhe-  vem.  sss. 

' Casborue  T, 

Scarfs,  I Atk.  BOS.  W'alU  v.  Ball,  1 P.  W'ms.  108.  (4)  Colt  v.  Call,  1 Ch.  Hep. 
3A4. 134.  Sd  sd. 


(i)  Tills  doctrine,  though  distinctly  stated  in  Otway 
r.  Hudson,  2 Vern.  685,  and  recognized  by  Sir  J. 
Jekyll,  Master  of  the  Rolls,  in  his  judgment  in  the  case 
of  Banks  v.  Sutton,  1 P.  Will.  712,  is  at  least  shaken 
by  the  later  cases,  in  which  it  has  been  held  that  a wife 
shall  not  be  endowed  of  a trust  estate  of  inheritance; 
and  it  is  more  especially  shaken  by  the  observations 
which  fell  from  Lord  Ilardwicke,  in  giving  judgment 
on  a nearly  similar  case.  Godwin  v.  Winsniorc,  2 
Atk.  525. 

(c)  But  the  husband  of  a feme  cestui  que  use  was  not 
permitted  to  have  his  curtesy  atcominou  law;  1 Rejj. 
193,  b.  Perkins,  § 403,  457.  Gilb.  Use.s,  25,  2.39  ; 
which  appears  also  from  the  preamble  of  the  statute  of 
uses,  which  enumerates  the  inconveniences  resulting 
from  them. 

(d)  Several  distinctions  are  taken  npon  this  point, 
in  the  judgment  given  by  S.r  J,  Jekyl,  in  the  case  of 
Banks  v,  Sutton,  2 P,  Will.  700.  But  it  seems  now 
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(5)  VerDon’i 
COM.  4 Rep.  1. 
b.  Gilbert’! 

Cum.  137. 


ritancc,  nor  was  it  anciently  of  an  use; 
and  most  estates  being  then  in  use,  was 
the  first  occasion  and  original  of  join- 
tures (5) ; though  no  manner  of  reason 
can  be  given  for  it,  if  it  were  res  Integra, 
but  the  authorities  are  clearly  so,  and  it 
would  overturn  many  settlements  to  make 
an  alteration  in  it. 


settled,  that  a wife  shall  not  be  endowed  of  a trust 
estate  of  inheritance,  whether  the  trust  be  created  by 
the  husband  himself  or  by  a stranger.  Chaplin  v. 
Chaplin,  3 P.  Will.  229.  Attorney  General  v.  Scott, 
Forrest.  138.  Godwin  r.  Winsmore,  2 Atk.  626. 
Dixon  V.  Saville,  I Bro.  Ch.  Rep.  32(j.  Nor  will  tlie 
husband,  having  obtained  a decree  directing  the  trus- 
tees to  purchase,  and  to  convey  to  him  the  legal  estate, 
differ  the  case.  Gulston  v.  Gulston,  per  Master  of  the 
Rolls,  IGth  July,  1792.  In  Ryall  v.  Rowle,  1 Vez. 
367,  Lord  Hardwicke  observes,  that  the  only  case  in 
which,  as  to  rules  of  property,  courts  of  equity  do  not 
follow  the  law,  is,  thata  w'idow  is  not  entitled  to  dower 
out  of  a trust  estate. 

In  what  cases  the  widow  shall  be  endowed,  notwith- 
standing a trust  term  outstanding,  see  § 6. 
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SECTIOX  II. 

Upon  the  same  kind  of  reasoning  it  is 
that  a trust  of  a term  must  go  as  tlie 
term  at  law  would  have  done  by  the 
like  limitations  (d) ; and  if  it  be  given  to 
two  jointly,  as  survivorship  would  have 
taken  place  at  law,  it  must  do  the  same 

{(Z)  This  rule  seems  to  be  laid  down  in  too  great  a 
latitude.  I havealready,  vol.  1.  p.  21.3,  had  occasion  to 
observe,  that,  at  common  law,  the  remainder  of  a 
term,  after  a limitation  for  life,  was  considered  as  void, 
and  that  the  allowance  of  suck  limitation  in  courts 
of  law  has  hitherto  been  confined  to  cases  of  e.\ecu- 
tory  devises;  whereas,  in  equity,  such  limitations 
over  of  a term  in  trust,  created  by  deed,  have  been 
allowed;  Walmstrcy  r.  Taulield,  I Ch.  Rep.  16; 
Massenburgh  v.  Ash,  1 Vern.  234,  304  ; an  executory 
devise  of  a term,  and  the  limitation  of  the  trusts  of  a 
term,  being  governed  by  the  same  rules.  Fearne’s 
Ex.  Dev.  364.  But  if  such  limitations  over  of  a term 
in  trust,  created  by  deed,  would  not  be  allowed  to 
operate  in  courts  of  law,  it  must  necessarily  follow, 
that  in  the  construction  of  such  limitations  over  in  a 
deed,  courts  of  equity  do  not  consider  themselves 
strictly  bound  to  apply  the  rule  which  courts  of  law 
would  have  applied  to  similar  limitations  of  the  term 
itself. 
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<uAtionT.  in  equitv  (1)  (e):  yet  the  advantage  of 
a vern.  556.  Survivorship  IS  against  cquity  (f),  but  the 
Webb, aVem.  Judges  will  have  it  so  even  in  a devise  to 

668.  D.  of 
blorfolk  r. 

Howard, 

1 Vera.  164. 

(9)  Draper*! 
care,  2 Ch. 

Ca.  64.  Lady 
Shore  t Bil- 
liojiby,  1 

«i«o  Webster  for,  ill  favouv  of  voIuntccrs,  there  is  no 
p.  wm”.TiV.^  reason  for  equity  to  interpose  (3) ; but  as 

2 to  a joint  undertaking  ig)  in  the  way  of 

SlS.WillingT.  _ 

Ba'oe.  i)  P.  Wms.  114.  Perkins  v.  BaTOlum,  I Hro.  Ch.  Hep.  118.  Frewen  r. 
KoKe,  2 Bro.  Cli.  Hep.  220.  JolifTe  v.  East,  3 Bro.  Ch.  Rep.  25.  Baldwin  T.  John- 
lon,  3Bro.  Ch.  Bep.  455.  (3)  Jefferies  y , Small,  1 Veru.  217. 


executors  (2).  And  the  distinction  seems 
to  be,  where  two  become  joint-tenants, 
or  jointly  interested  in  a thing  by  way  of 
gift,  or  the  like,  there  the  same  shall  be 
subject  to  all  the  consequence  of  law; 


(e)  Unless  there  be  an  ap;rccnient  between  them  to 
sever  the  joint-tenancy  ; Frewen  r.  Rolfe,  2 Bro.  Ch. 
Rep.  220 ; Partcriche  v.  Pawlett,  2 Aik.  55 ; -Moyse 
r,  Giles,  2 Vern.  3S5. 

ly)  So  saiil  arguendo  in  Barker  r.  Giles,  2 P.  Wins. 
231.  Ami  in  Parteriche  v,  Pawlett,  2 Atk.  55;  aiiena- 
tio  rei  prajertur  juri  accrescendi,  is  said  to  be  a maxim 
in  equity.  But  in  Cray  r.  Willes,  2 P.  Wms.  529,  the 
Master  of  the  Rolls  observed,  that  a right  by  survi- 
vorship, is  as  good  as  a right  by  descent;  neither  is 
there  any  thing  unreasonable  or  unequal  in  tlie  law  of 
joint-tenancy,  each  having  an  equal  chance  to  survive. 
See,  on  this  point,  .Staples  r.  Maurice,  7 Bro.  P.  C» 
49;  Campbell  o.  Campbell,  4 Bro.  Ch.  Hep.  15  ; Mor- 
ley  r.  Bird,  3 Vez.  (128  ; Stew'art  r.  Bruce,  3 V^ez.  3<jl. 

[g]  If  two  take  a lease  jointly  of  a farm,  the  lease 
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shall  survive,  but  the  stock  on  the  farm,  though  oc- 
cupied jointly,  shall  not  survive;  Jefferies  v.  Small,  1 
Vern.  217. 

If  two  persons  advance  a sum  of  money  by  way  of 
mortgage,  and  take  the  mortgage  to  them  Jointly,  and 
one  of  them  dies,  when  the  money  is  paid,  the  suiwivor 
«hall  not  have  the  whole,  but  the  representative  of  him 
who  is  dead  shall  have  his  proportion ; Petty®.  Sty  ward, 
1 Ch.  Rep.  31. 

If  two  or  more  purchase  lands,  and  advance  the 
money  in  equal  proportions,  and  take  a conveyance  to 
them  and  their  heirs,  it  is  a joint-tenanejq  that  is, 
a purchase  by  them  jointly  of  the  chance  of  survivor- 
ship. But  when  the  proportions  of  the  money  are  not 
equal,  and  this  appears  in  the  deed  itself,  this  makes 
them  in  the  nature  of  partners ; and  however  the  legal 
estate  may  survive,  yet  the  survivor  shall  be  considered 
but  as  a trustee  for  tire  other,  in  proportion  to  the 
sums  advanced  by  each  of  them.  So  if  two  or  more 
make  a joint  purchase,  and  afterwards  one  of  them 
lays  out  a considerable  sum  of  money  in  repairs  and 
improvements,  and  dies,  this  shall  be  a lien  on  the 
land,  and  a trust  for  the  representative  of  him  who  ad~ 
sranced  it.  Per  Master  of  the  Rolls,  Lake  v.  Gibson, 
1 Eq.Ca.  Ab,291. 

(A)  The  rule  is.  Jut  aceretcendi  inter  mercatores,  pro 
henefido  commercii  locum  nnn  habet.  Co.  Litt.  182,  a. 
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SECTION  III. 

Yet  terms  are  admitted  to  attend 
the  inheritance  to  protect  it  for  pur- 
(ij)  p.  of  Nor- chasers  (Ij  ; and  this  came  up  in  Queen 
s'ch^CaTat.  Elizabeth’s  reign,  since  the  way  of  limit- 
ing terms  in  mortgage  came  in  use  (i). 

(0  The  creating  of  terms  for  the  purpose  of  securing 
money  lent  on  mortgage  of  the  laud,  was  with  <•»  view 
to  obviate  the  inconveniences  which  were  found  to 
arise  from  the  ancient  way  of  making  mortgages  by 
charter  of  feoffments,  with  a condition  of  defca.s- 
ance  ; for  by  such  mode,  if  the  condition  was  not  per- 
formed, the  estate  becoming  absolute  was  thenceforth 
subject  to  all  the  real  charges  and  incumbrances  of 
the  feoffee,  and,  as  some  tiiought,  to  the  dower  of  his 
wife.  See  2 Bla.  Com.  158.  Powell  on  Mortgages, 
7,  S.  and  the  authorities  there  referred  to.  See  also 
Pawlett  V.  Attorney  General,  Hard.  466.  But  whether 
the  mortgage  be  created  by  way  of  feoffment  or  by  a 
term  for  years,  if  the  mortgage  debt  is  not  paid  at  the 
time  appointed,  the  estate  mortgaged  is  absolutely  for- 
feited to,  and  becomes  the  property  of  the  mortgagee 
at  law.  But  courts  of  equity  permit  the  mortgagor  to 
redeem,  on  payment  to  the  mortgagee  of  his  princi- 
pal, interest,  and  costs;  still  this  is  merely  a right  in 
equity  ; the  legal  estate  continuing  in  the  mortgagee, 
the  subsequent  payment,  though  it  give  the  mortgagor 
the  equitable  right  to  the  estate,  not  affecting  the  legal 
continuance  of  the  term.  By  an  analogy  to  the  case 
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These  trusts  of  terms  attending  on  the  in- 
heritance, though  entailed,  were  not  with- 
in the  statute  de  donis,  and  may  be  aliened 


of  mortgages,  when  terms  of  years  are  created  for  se- 
curing the  payment  of  Jointures  or  portions  for  chil- 
dren, or  for  any  other  purpose,  they  do  not  determine, 
unless  there  be  a special  proviso,  by  the  performance  of 
the  trusts  for  which  they  are  raised.  Thus  in  all  these 
cases,  the  legal  interest,  during  the  continuance  of  the 
term,  is  in  the  trustee,  but  the  owner  of  the  fee  is  en- 
titled to  the  equitable  and  beneficial  interest.  As 
courts  of  common  law  had  determined,  that  the  pos- 
session of  the  lessee  for  years  was  the  possession  of  the 
owner  of  the  freehold;  courts  of  equity  determined, 
that  where  the  tenant  for  years  was  but  a trustee  for 
the  ownerof  the  inheritance,  he  should  not  oust  his 
cestui  que  trust,  or  obstruct  him  in  any  act  of  owner- 
ship, or  in  making  any  assurances  of  his  estate.  In 
these  respects,  therefore,  the  term  is  consolidated  with 
the  inheritance:  it  follows  the  descent  to  the  heir 
and  all  tl:e  alienations  made  of  the  inheritance,  or  of 
any  particular  estate  or  interest  carved  out  of  it,  by 
deed,  will,  oractof  law,  Whitchurch  v.  Whitchurch, 
2 P,  Wms.  236,  Gilb.  Rep,  168.  9 Mod.  124. 

Charlton  v.  Low,  3 P,  Wms.  330.  Villicrs  v.  Villiers, 
2Atk.  72.  Willoughby  V.  Willoughby,  Ambl.  Rep. 
282;  but  more  fully  reported,  1 Term  Rep.  763. 
Goodright  v.  Sales,  2 Wils.  329.  Scott  v.  Fenhoulet, 
1 Bro.  Ch.  Rep.  69.  But,  though  the  trust  or  be- 
nefit of  the  term  is  annexed  to  the  inheritance,  the 
legal  interest  of  the  term  remains  distinct  and  separate 
from  it  at  law ; and  the  whole  benefitand  advantage  to 
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by  the  parties  {k),  but  of  terms  in  gross 
not,  and  therefore  the  judges  would  not 

(2)  p.  of  Nor-  admit  of  their  being  entailed  (2).  And  a 
3"ch!ca^T6.  term  attendant  becomes  in  gross,  when 

it  fails  of  a freehold  and  inheritance  to  sup- 
port it,  or  is  divided  from  the  inheritance 

(3)  D.  of  Nor- by  different  limitations  (1),  or  the  like  (3). 

folk»Ca*e,  ' ' 

SCh.  Ca.  24. 

be  imdcof  tlie  term  arises  from  this  separation,  by 
affording  the  means  of  protecting  bona  Jide  purchasers 
of  real  estates,  and  also  of  enabling  courts  of  equity 
to  keep  real  estates  in  the  right  channel ; courts  of 
equity  considering  such  terms  as  creatures  of  equity. 
See  Mr,  Butler’s  note,  Co.  Litt  293,  in  which  the 
utility  of  terms  to  attend  the  inheritance  is  explained 
and  established.  See  also  ^V'illoughby  v.  Willoughby, 
Ambl.  Rep.  2S2.  Nourse  ».  Yarworth,  Finch’s  Rep, 
KiO. 

(ft)  And  as  it  seems,  without  fine  or  recovery.  D.  of 
Norfolk’s  case,  3, 10. 

{/)  Every  term  standing  out,  is  at  law  a terra  in 
gross.  If  it  is  different  in  equity,  it  must  be  by  affect- 
ing the  person  holding  the  term  with  a trust  to  attend 
the  inheritance.  This  may  be  by  two  ways,  by  ex- 
press declaration,  or  by  implication  of  law.  If  the 
term  is  made  attendant  on  the  inheritance  by  express 
declaration,  it  is  immaterial  whether  the  term,  if  in 
the  same  hand  with  the  inheritance,  would  or  would 
not  have  merged,  or  whether  it  be  subject  to  some  ul- 
terior limitation,  to  which  the  inheritance  is  not  sub- 
ject, tlie  express  declaration  will  be  sufficient  to  make 
it  attendant  on  the  inheritance.  But  if  the  term  is  to 
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The  trasisof  a term  in  gross  therefore  can 
be  limited  no  otherwise  in  equity  than  the 
estate  of  a term  in  gross  can  be  devised  in 
law  (»i) ; for  they  are  not  for  setting  up  a 


be  made  attendant  on  the  inheritance  by  implication  of 
law,  then  it  is  necessary  that  it  should  not  be  subject  to 
any  other  limitation,  and  that  the  owner  of  the  inherit- 
ance should  be  entitled  to  the  whole  interest  in  the  trust 
of  the  term  ; so  that  according  to  the  rule  laid  down  in 
Best  V.  Stamford,  Pre.  Cli.  2o3.  2 Freem.  2SS ; if 
the  terra  and  inheritance  had  been  in  the  same  hand, 
the  term  would  have  merged  (as  to  the  merger  of 
terms,  see  c.  6.  s.  8.) ; and  the  intent  of  the  owner  of 
the  inheritance  to  purchase  the  whole  interest  in  the 
term,  will  not,  it  seems,  be  sufficient  to  render  the  term 
attendant  on  the  inheritance  by  implication  of  law. 
Scott  V.  Fenhaullet,  t Bro.  Cb.  Rep.  69.  But  any 
limitation,  though  void  in  law,  which  shews  an  inten- 
tion to  sever  the  term  from  the  inheritance,  will  be 
sufficient  for  such  purpose.  Hay  ter  v.  Rod,  1 P.  W ms. 
359.  And  therefore  a term,  though  limited  in  trust 
for  and  his  heirs,  will  devolve  on  the  personal  repre- 
sentative of  ui.  Hunt  r.  Baker,  2 Freem.  62.  See  also 
3 Freem.  131. 

(>n)  A term  may  not  only  be  limited  to  any  number 
of  persons  successively  for  life,  if  all  are  in  beingat  the 
time,  but  it  may  be  limited  to  one  for  life,  with  rc- 
mainderover  to  his  first  and  other  sons  in  tail,  and  for 
defouk  of  such  issue,  then  to  his  daughters.  Massen- 
burgh  V.  Ask,  1 Vern.  234.  Higgins  v.  Dowler, 
1 P.  Wms,  98.  The  result  of  the  several  decisions  in 
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(4)Gilb.  Ciu, 
lb9. 


(5)  Gilb.  Utet, 
S4. 


rule  of  property  in  Chancery,  other  than 
that  which  is  the  rule  of  propriety  at  law 
So  that  the  rules  are  the  same  in 
equity  in  cases  of  trusts  of  terras,  as  in  de- 
vises at  common  law  (5)  (n). 


support  of  the  iloctrine  of  these  cases,  is  thus  stated  by 
Mr.  I'earne,  Ex.  Dev?  407,  “ that  whatever  number 
of  limitations  tliere  may  be  after  the  first  executory  de- 
vise of  the  whole  interest,  any  of  them  which  is  so 
limited  that  it  must  take  effect,  if  atall,  within  twenty- 
one  years  after  the  period  of  a life  then  in  being,  may 
be  good  in  event,  if  no  one  of  the  preceding  executory 
limitations  which  would  carry  the  whole  interest  hap- 
pens to  vest : but  when  once  any  preceding  executory 
limitation  which  carries  the  whole  interest  happens  to 
take  place,  that  instant  all  the  subsequent  limitations 
become  void,  and  the  whole  interest  is  then  become 
vested.”  See  Stanley  r.  Leigh,  2 P.  Wms.  686.  Stud- 
holm  V.  Hodgson,  3 P.  Wms.  300.  Brooks  r.  Taylor, 
Mosely,  18S.  Stephens  v.  Stephens,  Forrest.  288. 
Gower  r.  Grosvenor,  Barnard.  54.  Doe  v.  Fonne- 
reau.  Dough  470.  Marsh  v.  Marsh,  1 Bro.  Ch.  Rep. 
293.  Knight  r.  Ellis,  2 Bro.  Ch.  Rep.  570.  Hockly 
T.  Mawby,  3 Bro.  Ch.  82.  But  see  Clare  v.  Clare, 
Forrest  21.  Wyth  o.  Blackman,  1 Vez.  196,  202. 

(«)  This  refers  to  courts  of  law  having  borrowed  from 
courts  of  equity  the  several  principles  which  they  now 
apply  in  the  construction  of  the  declarations  of  uses 
and  executory  devises.  The  principles  which  courts 
of  law  apply,  in  what  they  consider  as  equitable  actions 
(trover,  money  had  and  received),  are  also  drawn  from 
courts  of  equity. 
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SECTION  IV. 

But  a difference  between  a chattel  and 
inheritance  is  a difference  only  in  words, 
and  not  in  reason  or  the  nature  of  the 
thing ; for  the  owner  of  a lease  has 
an  absolute  power  over  his  lease,  as 
the  owner  «f  an  inheritance  over  his 
estate  I and  where  no  perpetuity  is  intro- 
duced, norany  inconvenience  does  appear, 
there  no  rule  of  law  is  broken  fl).  A(‘)P«'W.c. 

, ^ , ....  ' ' NoUinjhani, 

term  may  therefore  be  limited  to  twenty  s ch.  c».  as. 
successively  for  life,  if  all  in  being  toge- 
ther (o),  because  they  must  all  wear  out  in 

(o)  In  a former  note  I have  referred  to  the  origin 
and  utility  of  long  terms  being  m.ade  attendant  on 
the  inheritance.  But  by  their  operation  the  legal  estate 
.being  separated  from  the  beneficial  interest,  many 
inconveniences  would  have  resulted  from  them,  had 
notcourts  of  equity  interposed  and  laid  down  certain 
rules  restrictive  of  the  legal  right  of  the  trustee.  Hence 
it  became  a rule  in  equity,  that  where  the  tenant  for 
years  is  but  a trustee  for  the  owner  of  the  inheritance, 
heshallnot  keep  out  his  cestui  que  trust, norpaefrotione 
obstruct  him  in  doing  any  act  of  ownership,  or  m 
making  any  assurances  of  his  estate  ; and  therefore  in 
equity  such  a term  for  years  shall  yield  and  be  moulded 
according  to  the  uses,  estates,  or  charges  which  the 
owner  of  the  inheritance  declares  or  carves  out  of  the 
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(?)  Gorin'  V. 
BickenUH^, 
1 Ch.  Ca.  8. 


(3) StepheniT. 
Mepfamt, 
Forrest.  388. 


a little  time  (2).  And  so  it  is  a good  li- 
mitation, where  the  contingency  is  circum- 
scribed within  the  compass  of  a life,  and 
one  step  further,  viz.  to  the  first  son, 
though  not  m esse,  at  the  time  and  twenty- 
one  years  afterwards  (3).  And  so  just 
and  reasonable  is  this  allowance  to  make 
provision  for  families,  that  where  the  com- 
mon lawyers  have  complained  that  this 


fee.  Per  Lord  Chancellor  Hardwicke,  Willoughby  b. 
Willoughby,  1 Term  Rep.  7b5.  Courts  of  law  feel- 
ing the  reasonableness  of  this  rule,  allowed  it  to  prevail 
as  an  exception  to  the  general  rule  of  law,  which  re- 
quires a plaintiff  in  ejectment  to  recover  by  the  strength 
of  a legal  title ; so  that  it  is  now  established  by  many 
decisions,  that  even  at  law  an  estate  in  trust,  merely 
for  the  benefit  of  the  cestui que  trust, shall  not  beset  up 
against  him;  any  thing  shall  rather  be  presumed. 
Ooodtitle  V.  Knott,  Cowp.  Rep.  46.  Doe  o.  Pott, 
Dougl.  Rep.721.  Laden.  Holford,  Law  of  2Vut  Priut, 
ed.  1775,  p.  110.  The  rule  as  stated  in  Goodtitle  v. 
Knott,  requires  the  trust  to  be  merely  for  the  benefit 
of  the  plaintiff  cestui  que  trust,  which  would  confine 
its  operation  to  cases  of  satisfied  terms,  or  terms  which 
had  done  their  office,  so  far  at  least  as  the  interest  of 
third  persons  was  involved.  But  in  the  case  of  Doe 
on  the  dem.  of  Bristowe  v.  Pegge,  1 Term  Rep.  758, 
in  a note,  Lord  Mansfield  appears  to  have  extended 
the  application  of  the  rule  to  tlie  case  of  a confessedly 
unsatisfied  outstanding  term  ; the  plaintiff  admitting 
the  charge,  and  claiming  only  subject  to  the  incuni- 
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court  did  encroach  upon  them,  it  may,  on 
the  contrary,  be  retorted,  that  they  ought 
rather  to  confess  themselves  beholden  to 
this  court  for  their  rules  in  equity. 

brances,  and  the  trustees  not  asserting  their  title.  This 
extension  of  tlie  rule  was,  however,  by  no  means  satis- 
factory ; and  accordingly,  in  the  case  of  Doe  v.  Staple, 
2 Term  Rep.  C98,  it  was  by  the  opinion  of  three 
Judges,  Lord  Kenyon  C.  J.  Ashiirst  J.  and  Grose 
J.  [ditsendente  Buller  J.)  restrained  within  its  former 
limits. 


SECTION  V. 

And  it  is  no  strange  notion  at  law, 
that  long  term  for  years  should  attend 
and  wait  on  an  inheritance ; in  which 
case  they  are  to  be  governed  and  directed 
by  the  intention  of  the  parties  that  created 
thein(l):  and  when  they  have  done  their  ft)  Pr«.  Cb. 
office,  duty,  and  trust,  and  have  borne  the 
burthen,  I mean,  have  raised  the  portions 
which  were  the  original  cause  of  tlieir 
creation,  then  ought  they  in  equity,  and 
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conscience  to  cease  and  return  back  to 
(*)  Beil  T,  the  channel  from  whence  they  were 

SUmford,  t v 

Pre.  ch.  J42.  extracted  (o).  For  it  is  a reason  in  law, 
I Salk.  i'54.  ' that  cessante  causd  cessat  effectus;  and  there 
IS  oo  original  consideration  to  give  them 
Ch.  Hqi.si3.  a iQjjggr  being:  so  that  such  a term 
ought  not  to  be  made  use  of  to  any  other 
purpose,  especially  to  deprive  a dowress 
of  her  dower  (p).  But  these  terms  have 
been  always  looked  upon  as  a good  se- 


(o)  Unless  it  can  be  collected  from  the  instrument, 
that  the  party  raising  the  term  intended  to  sever  it  from 
the  inheritance.  Hayter  v.  Rodd,  1 P.  Wms,  360. 

{p)  It  is  now  settled,  though  for  some  time  contro- 
verted, that  a dowress  shall  have  the  benefit  of  a satis- 
fied term  against  the  heir.  Dudley  v.  Dudley,  Pre. 
Ch.  241.  Higford  v,  Higford,  1 £q.  Ca.  Ab.  219.  c.  5. 
Duke  of  Hamilton  v.  Mohun,  1 P.  Wms.  121.  Wil- 
liams V.  Wray,  1 P.  Wms.  137.  Butler’s  note  (1).  Co. 
Litt.  20S.  The  cases  in  which  this  right  of  the 
dowre.ss  was  denied,  were.  Brown  r.  Gibbs,  Pre.  Ch. 
97.  Wray  v.  Williams,  before  Lord  Keeper  Wright, 
Pre.  Ch.  151.  A dowress  may  also,  though  notdow- 
able  of  an  equity  of  redemption  of  a mortgage  in  fee, 
Dixon  V.  Saviile,  1 Bro.  Ch.  Rep.  326,  redeem  a 
mortgage  for  years,  and  hold  over  against  an  heir  till 
satisfied;  Palmes  i/.  Danby,  Pre.  Ch.  137.  Powell  on 
Mortgages,  99.  but  not  against  a purchaser;  Swan- 
nock  V.  Lyford,  Ambl.  Rep.  6. 
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curity  to  a purcluiser  a«raiiist  do'ver, 
though  the  purchase  was  witii  notice  (q). 

{r/)  It  certainly  does  appear,  in  the  report  of  the  case 
of  Lady  Radnor  r.  Rotherham,  Pre.  Ch.  0'.>,  that  the 
purchaser  had,  at  the  time  of  the  purchase,  notice  of 
the  marriage  of  the  vendor,  and  tiiat  notwithstanding 
finch  circumstance.  Lord  Chancellor  Somers  refused  to 
Biilijpct  his  purchase  to  the  dower  of  the  wife  of  the 
vendor;  such  also  nray  -Ire  collected  to  have  been  lire 
cpinion  of  Lord  Hardwicke,  in  givingjulgment  in  the 
case  of  Hill  v.  Adams,  gs  reported  in  ‘2  Atl«.  208.  See 
Mr.  Butler’s  additional  note,  Co.  Litt.  208,  b,  where 
the  judgment  of  Lord  Hardwicke  is  stated  from  a MS. 
note.  But  if  these  decisions  liear  out  the  proposition, 
that  a purchaser  w.itli  notice  of  the  wife’s  title  to  dower 
may  defeat  it,  they  arc  at  Icastexccptions  to  the  general 
principle,  of  equity,  whicli  refuses  protection  even  to 
purchasers  against  a presentoreventiial  right  in  another 
of  which  they  had  notice.  See  VVyiui  r.  Williams,  5 
Vtz.  130. 


SECTION  VI, 

But  it  is  said,  that  if  the  term  he  not 
expressly  dedared  iit  tlic  assignment  to 
be  attendant  on  the  inheritance,  hut  is 
so  only  by  construction  in  equity,  it  shall 
in  equity  be  assets  for  the  payment* of 
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debts,  but  the  heir  slhill  liave  tiie  sur- 
(i)Chapnian  phis  (l);  aiul  SO  the  difl’eience  that  had 
Tern?i88,  bpcii  loinicily  taken  in  this  case  between 
legal  and  equitable  assets,  has  been  ex- 
ploded (r).  Yet  the  law  seems  now  other- 
wise ; for  a term  in  tlie  owner  is  assets  at 
law,  but  a term  in  trust  is  not  tq  be  made 
assets  in  equity  (4),  and  it  would  be  dan- 
(^'i Tiffin  T.  perous  to  purchasers  to  make  it  so  (2), 

Tiffin,!  Vern.  ® , i,  i rr  , 

1. 341.  Meither  shall  the  custom  of  London  prevent 
orpembroke,  the  attendance  of  a lease  on  the  inherit- 
sth"krp.  ance,  though  there  was  no  declaration  of 
(sHiowieT  (/),  that  it  sliould  be  attendant  (3) ; 

LkTivell,  1 
Vern.  104. 

(rl  The  only  distinction  upon  this  point  is,  whether 
the  term  be  in  gross  or  attendant  on  the  inheritance: 
if  the  term  he  in  gross,  it  is  personal  assets  ; if  the  term 
be  in  a trustee,  ami  attendant  on  the  inheritance,  it  is 
real  assets;  in  both  cases  the  asset>  are  hgal.  What 
constitutes  diliert-iice  between  legal  and  equitable  assets 
■will  be  considered,  B.  4.  pt.  2.  c.  2.  s.  1. 

f.r)  Such  a ttrm  is,  however,  rtral  assets  in  the  hands 
of  the  heir;  for  the  statute  of  frauds  having  made  a trust 
jn  fee  a.^sets  in  the  hands  of  the  heir,  the  term  which 
follows  the  inheritance,  and  which  is  subject  to  all 
charges  which  atfect  the  inheritance,  must  be  so  also. 
See  Attorney  Gt  iieral  r.  Sir  G.  Sandys,  Hard.  4S9. 
Willoughby  v.  Willoughby.  1 Term  Kep.  766. 

(/)  If  the  implication  that  the  term  should  attend  the 
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so  if  a feme  covert  hath  such  a term  (4),  (nB-si  v. 
it  sliall  not  survive  to  the  husband  (j<j.  V.-ii  i- .'54. 
Indeed  if  a man  purchases  an  inheritance  ' 
in  the  name  of  trustees,  and  takes  a inort- 
"a£cd  term  carved  out  of  such  inhentance 
in  Ids  own  name,  in  order  to  protect  the 
inheritance,  such  term  will  he  liable  to  the 
payment  of  his  debts,  because  it  still  re- 
mains as  a chattel  in  him  (5):  but  if  they  (si  TiiHo  t; 
are  both  in  the  name  of  other  persons,  ca.-i'i 
there  is  no  difference  in  reason,  whether  ' 
he  had  the  term  or  inheritance  first  in 
him  ; but  the  heirs  arc  to  have  the  lease  to 
attend  the  inheritance  (()).  (O 

fa  156  9Ch. 

inheritance  be  raised,  all  the  consequences  incidental 
to  a term  expressly  declared  attendant,  will  necessarily 
attach.  See  Willoughby  r.  Willoughby,  I Term  Ilep. 

76G. 

(«)  In  the  case  of  Best  r.  Stamford,  the  wife  sur- 
vived the  husband,  and  it  does  not  appear  that  he  had 
made  an}’  disposition,  nor  indeed  could  he,  having  con- 
sented to  the  creation  of  the  term.  I am,  however,  in- 
clined to  think,  that  the  position  is  w'ithin  the  principle 
which  governs  terms  attendant  on  the  inheritance. 


I 2 
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CHAP.  V. 

Of  Uses  raked  by  Operation  of  Law. 

SECTION  I. 

But  we  must  examine  more  parti" 
cularly  to  whom  the  use  shall  be  by  ope- 
ration of  law  (a),  where  there  is  either 
no  declaration,  or  but  in  part  only,  and 
here  it  is  a general  rule,  that  the  trust  re- 

la)  By  the  statute  of  frauds,  as  before  observed, 
B.  2.  c.  2.  8.  4,  all  declarations  of  trusts  of  lairds, 
iff.  are  required  to  be  in  writing;  but  there  is  an 
express  saving  of  trusts  arising  by  implication  of  law  ; 
see  Cottingham  v.  Fletcber,  2 Atk.  155.  and  transferred 
or  extinguished  by  operation  of  law  ; which  trusts  are 
declared  to  remain  and  be  of  the  same  force  and  effect 
as  before  the  statute.  Upon  which.  Lord  Ilardwicke, 
in  the  case  of  Lloyd  v.  Spillet,  2 Atk.  150,  observes, 
that  he  was  bound  by  the  statute  of  frauds  to  con- 
strue nothing  a resulting  trust  but  what  are  there 
called  trusts  by  operation  of  law;  which  are,  first, 
■when  an  estate  ispurchased  in  the  name  of  one  person, 
but  the  money  or  consideration  is  given  by  another  ; 
or  secondly,  where  a trust  is  declared  only  as  to  part 
and  nothing  said  as  to  the  rest,  what  remains  undisposed 
of  results  to  the  heir  at  law,  and  they  cannot  be  said 
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suits  to  the  party  from  whom  the  con- 
sideration or  estates  moved  (1).  As  first, 

in  case  of  a purchase,  where  a man  buys  ''in.  as. 

1 1 • 1 . . . p'  is- 

land m another  s name,  and  pays  the^jj^^^^ 

money  (2),  it  will  be  in  trust  for  him  that sdi. 

^ ^ Gascoigne  v. 

Theviug, 

1 Vera.  35G.  Lluyd  T.  Spillett,  8 Atk.  150.  Smith  y.  Baker,  1 Atk.  385- 


to  be  trustees  for  the  residue."  I do  not  know,”  adds  bis 
Lordship,"  any  other  instance  besides  the.se  two,  where 
this  court  has  declared  resulting  trusts  by  operation  of 
law,  unless  in  cases  of  fraud,  and  where  transactions 
have  been  carried  on  mala  jide."  This  construction  of  the 
above  clause  of  the  statute  of  frauds  restrains  it  to  such 
trusts  as  arise  by  operation  of  law,  except  in  cases  of  ' 
fraud,  whereas  it  clearly  extends  to  such  as  are  raised 
by  construction  of  courts  of  equity  ; as  in  the  case  of 
ane.xecutor  or  guardian  renewing  a lease,  though  with 
his  own  money,  such  renewal  shall  bedeeinerl  to  be  in 
trust  for  the  person  beneficially  interested  in  the  old 
lease.  Holt  c.  Holt,  1 Ch.  Ca.  191.  Whalley  v. 
Whalley,  I Vern.  484.  Saunders  on  Uses,  440.  It  is 
also  observable,  that  the  first  instance  stated  by  his 
Lordship  of  a resulting  trust  is  not  so  qualified  as  to 
let  in  the  exceptions  to  which  the  general  rule,  as 
our  author  properly  terms  it,  is  subject;  and  the  se- 
cond instance  is  only  applicable  to  a will, .whereas  the 
doctrine  of  resulting  trusts  is  equally  applicable  to  con- 
veyances. But  in  the  case  of  a conveyance,  it  is  by 
no  means  universally  true,  that  what  is  not  conveyed 
will  result ; a.s  where  the  grantor  limits  an  estate  for 
years  to  himself,  and  an  estate  to  another,  by  way  of 
use,  upon  a contingency  which  may  not  happen  within 
the  term  of  years,  an  estate  of  freehold  will  not  re- 
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pavstlic  money  (b).  So  where  one  of  the 
three,  that  hekl  a lease  under  the  dean  and 
chapter,  surrenders  the  old  lease,  and 
(<!)  I’a'mor T.  takes  a new  one  to  himsell  (3),  this  shall 
he  a trust  for  all  (e).  But  although  in  the 

suit  to  tlic  grantor.  Tliat  a voluntary  conveyance  does 
not  in'.plv  a trust,  see  Young  v.  Peachy,  2 Atk.  -o^. 

Lord  Hardwicke’s  view  of  the  .subject  of  resulting 

trustssceinsaisodcfective, as  itis confined tocascs  where 

only  part  of  the  use  is  disiwsed  of,  orconveyed;  whereas 
though  the  whole  of  the  estate  be  conveyed,  if  it  be  for 
particular  purposes,  oron  particular  trusts,  which  by  ac- 
cidentor  otherwise  cannot  ukeelfcct,a  trust  will  result; 
as  where  the  testator  devises  real  estates  to  trustees  in 
trust  to  sell  andapply  the  purchase  money  in  a particular 
manner,  and  such  purpose  cannot  be  ellectuatcd,  the 
fund,  though  money,  will  be  considered  as  land,  and  will 
result  to  the  heir  at  law.  Cruse  v.  Barley,  3 P.  M ms. 
211.  Kandall  r.  Bookey,  Prc.  Ch.  162.  Einblyn  t. 
!•  iceman,  Pre.  Ch.  341.  Stonehouse  r.  Evelyn,  3 P. 
Wms. 232.  Digby  c-  Legard,  Trin.  1774.  Akcroid 
*•.  Smithson,  1 Bro.  Ch.  Rep.  503.  Robinson  f.  Taylor, 
2 Bro.  Ch.  Rep.  389.  Spink  c.  Lewis,  3 Bro.  Cli. 
Rep.  335. ; hut  Such  fund  is  personal  estate  of  the  heir, 
and  as  such  will  go  to.his  executor ; Hewett  ».  \Yright, 
1 Bro.  Ch.  Rep.  86.  Hill  a.  Bowycr,  Rolls,  26  June, 
1793.  Levatt  v.  Kedhain,  2 V crn.  139. 

[b)  This  position  is  subject  to  the  exceptions  stated 
' in  the  following  section. 

(c)  So  if  a trustee  purchase  lands  witlrhis  trust  mo- 


Digitized  by  Google 


Ch.  V.  §].  or  USES  RAISED  BY  LAW. 


119 


pui'ch.ise-deed,  tlie  consideration -money 
is  mentioned  to  be  paid  by  tlie  purchaser, 
and  tlu  ie  is  no  express  declaration  of  a 
trust : yet  it  appearing  upon  the  face  of 
the  deeds  to  be  a trust  for  an  infant  heir  in 
j)ursuance  of  marriage  articles,  and  the 
])iircliaser  at  the  courts  he  held  declared  it 
was  his  son’s  estate,  it  shall  be  decreed  a 
trust  for  him,  though  to  the  disappoint- 
ment of  the  purchaser’s'will,  and  of  his 
creditors.  For  though  creditors  are  fa- 
vourites, yet  we  must  not  pay  them  out 
of  other  men’s  estates;  nor,  as  Justice 
Tu'i/H(/en  said,  steal  leather-  to  make  poor 
men’s  shoes  (4-.) 

iK>y,  and  take  the  conveyance  in  his  own  name  with- 
out declaring  the  trust,  but  reciting  or  otlierwise  ad- 
mitting that  the  purchase  was  made  with  the  protitsofthe 
trustestate,  a trust  will  dearly  result  for  the  person  who 
was  entitled  to  the  profits.  Deg  c.  Deg,  2 P.  Wins. 
414.  But  it  was  ouce  douhted  wliether  any  thing  short 
of  the  admission  of  the  trustee,  that  the  purchase  was 
made  willi  trust  money,  will  be  sullicient  to  raise  a trust 
in  favour  of  the  cestui  que  trust.  Kirk  v.  Webb,  Pre. 
Ch.  84.  Newton  v.  Preston,  Pre.  Ch.  103.,  Kendar 
V.  Milwardj  2 Veni.  440.  It  has,  however,  been  held, 
in  more  modern  cases,  that  evidence  aliunde  isadmis- 
sible,  to  shew  that  tiie  purchase  was  made  with  trust 
money,  and  that,  upon  such  fact  being  clearly  proved, 
a trust  will  result.  Balguey  r.  Hamilton,  Ryal  v. 
llyal,  cited  in  Lane  r.  Dightou,  Arab.  Rep.  409< 


(4)  E.  of  Ely. 
mouth  T. 
Uicknian,  3 
Vern.  167. 
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And  ill  Sovvden  r.  Sowden,  1 Rro.  Cli.  Rep.  .^S2. 
the  court  appear.s  to  have  gone  one  step  further,  and  to 
liavc  presumed  tiiat  the  laud  was  purchased  vvith 
the  trust  money,  the  trustee  being,  by  the  terms  of 
liis  trust,  under  an  obligation  to  lay  the  money  out  in 
the  purchase  of  land.  See  also  Leehiiierei).  Lechmere, 
Forrest.  SO,  ami  Wilson  r.  Foreman,  Dick.  aP.'b  But 
in  a later  case.  Perry  f.  Philips,  4 Vez.  108,  Lord 
Loughborough,  C.  though  he  recognized  the  authority 
of  Sowden  r.  Sowden,  and  observed  that"  the  ground 
of  that  determination  was  that  the  tru.-.tee  must  be  pre- 
sumed in  making  the  purchase  to  have  intended  to 
fuWil  his  obligation,”  stated  that  "he  could  find  no  case, 
no  authority,  or  principle  that  cntitleil  him  where  there 
is  not  a ground  of  presumption;  where  in  point  of  fact 
he  must  be  satisfied  that  the  party  did  not  mean  to  exe- 
cute the  trust,  or  conceived  himself  to  be  under  a trust 
to  hold  that  the  estate  he  purchaser!  was  subjeetto  the 
trust.”  From  this  observation  it  may  be  collected,  that 
in  his  Lordship's  opinion,  it  is  not  only  necessary  that 
the  trustee  be  under  an  Alligation  to  purchase  land,  but 
also  that  he  be  apprised  of  such  obligation,  and  that  no- 
thing appears  to  rebut  the  presumption  of  his  intention 
to  discharge  it.  It  would  ill  become  me  to  do  more  than 
to  suggest  that  by  this  construction  the  estate  of  a trus- 
tee may  be  benefited,  either  by  his  ignorance  of  his 
duty,  or  fraud  in  the  discharge  of  it ; and  that  it 
would  perhaps  be  as  ronsisteiit  with  the  geneml  spirit 
and  policy  of  our  equitable  system,  not  to  allow  the 
jilea  of  ignorance  or  fraud  to  be  urged  in  support  of  a 
benefit  to  be  derived  from  either  ; but,  to  conclude, 
that  where  a man  is  bound  to  do  an  act,  and  he  does 
what  may  enable  him  to  do  the  act,  that  he  «locs  it 
with  the  view  of  doing  that  which  he  was  bound  todo, 
or  at  least  not  to  permit  him  in  a court  of  conscience  to 
aver  the  contrary. 
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SECTION  II. 

And  if  a father  purchase  lands,  &c. 

' in  the  name  of  a son  unadvanced,  it  is 

an  advancement  for  him,  not  a trust  fl) ; Gray 

' ' T.  Lady  (jray, 

for  the  father  is  bound  by  tlie  la 
ture  to  provide  for  his  children 
Chancery  will  compel  him  (e) 

Mumma  T. 

Mamma,  S Vern.  19.  Jfnning  v.  Scllark,  1 Vern.  467.  Shales  v.  Shalt’’,  * free. 
JiJ.  Gilb.  Uses,  350.  Bateman  v.  Bateman,  2 Vcm.  436.  Taylor  ’•  Taylor,  1 
Atk.  386.  Stileman  v.  Ashdown,  2 Atk.  480. 

(d)  The  moral  obligation  which  attaches  to  the  pa- 
rent to  provide  for  his  children,  is  the  foundation  of 
this  rule  ; it  must  therefore  be  considered  as  confined 
to  those  cases  in  which  the  child  is  not  otherwise  pro- 
vided for,  see  margin  (3),  and  must  not  be  allowed  to 
break  in  upon  the  legal  rights  of  others.  Therefore 
though  where  a father  purchases  in  the  joint  names  of 
himself  and  a child  otherwise  unprovidetl  for,  and  the 
father  dies,  the  child  shall  have  the  benefit  of  survivor- 
ship against  the  heir,  and  all  pei’sons  claiming  as  vo- 
lunteers under,  or  even  as  purchasers  with  notice  from 
the  father  ; Scroop  v.  Scroop,  I Cb.  Ca.  27.  Back  r. 

Andrews,  2 Vern.  120.  Dyer  v.  Dyer,  4 Nov.  20, 

21,  and  27, 1788  ; yet  he  shall  not  have  such  benefit 
of  survivorship  against  creditors.  Stileman  r.  Ashdown, 

2 Atk.  480. 

(e)  Whether  the  court  of  Chancery  ever  had  the 
power  here  ascribed  to  it  may  be  doubted,  the  legisla- 
ture having  conferred  such  power  on  the  Lord  Chancel- 
lor, where  a Popish  or  Jewish  parent  refuses  to  allow 


or  na-  1 ch.  ca. 
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arc  destitute,  and  not  able  to  maintain 
themselves.  But  if  the,  trust  is  declared 
belbre,  or  at  the  time  of  the  purchase  (2) ; 
2 ch.ca.23i.  or  the  father  has  already  provided  for 
(3>  Elliot  T.  him  (3) ; ortho  whole  estate  is  not  oiven 

Klliot.  , ■ \ i , r ■ , -o 

2Ch.ra.  23J.  Imn  [p,  but  part  ot  it  to  another ; or  ir 
Read,  I P.  he  wcrc  of  full  age  (4),  and  the  father  acts 
^r^’r^Poic,  ^3  proprietor,  or  does  any  thing  wdiich 
(lufujiu.  implies  him  to  be  owner  of  the  land  ; this 
w ml’ 608  shall  over-rule  the  presumption  of  law  in 
Attorney  Ge-  favour  of  liiui  (if).  As  to  tlic  grandfur- 

neral  v.  Ba^g,  ° 

Hard.  123. 

Ills  Protestant  cliild  a suitable  maintenance,  llandl2 
AV’ III.  III.  c. -1.  § '.and  1 Anne,  St.  l.c.30;  and  with 
respect  to  parents  in  general,  the  manner  in  which  they 
shall  discharge  this  natural  obligation  toward  their 
children  is  pointed  out  by  4.3  liliz.  c.  2.  As  to  the 
jurisdiction  of  Chancery  in  such  cases,  see  B.  2.  pt.  2. 
c.  2.  §.  1. 

(/)  The  case  referred  to  is  probably  Baylis  r. 
Newton,  2 Vern.  28  ; but  the  rr^ioi  t is  so  confused, 
that  it  is  not  a direct  autliority  for  the  distinction  here 
stated. 

(g)  The  case  of  Muinnia  r.  Mumma,  2 Vern.  19,  is 
reconciled  with  this  distinction  ; the  circumstanco  of 
the  child’s  infancy,  and  the  decision  of  the  court,  in 
Back  c.  Andrews,  2 Vern.  120,  and  Scroop  r.  Scroop, 
iCh.  Ca.  27,  must  be  referred  to  the  purchase  being 
in  the  joint  names  of  the  father  and  child,  which 
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thrr,  there  is  a difference  in  the  case, 
where  the  father  is  dead,  and  where  hd 
is  stillliving ; for  when  tlie  fallier  is  dead, 
the  grandchildren  are  in  the  immediate 
care  of  the  grandfather  (h).  And  there- 
fore if  he  takes  bonds  in  their  names,  or 
makes  leases  to  them,  they  shall  not  be 
adjudged  as  trusts,  but  as  a provision  for 
the  grandchild,  unless  it  be  otherwise  de- 
clared at  the  same  time  (5).  But  this  isfSjRbrsna 
to  be  understood  only  of  legitimate  chil- 2th"e?.'^ss. 
dren  ; for  of  a bastard  or  reputed  child  “''*■*  *' 
the  law  takes  no  notice  (t). 

gave  the  father  an  equal  right  to  the  possession,  &c. 

See  Taylor  v.  Taylor,  1 Atk.  o8o. 

(/i)  Cut  though  the  grandfather  be  bound  toprovide 
for  his  grandctlildren  after  the  death  of  their  father, 
courts  of  equity,  it  seems,  will  not  assist  him  in  the  dis- 
charge of  this  moral  and  legal  obligation,  and  therefore 
will  not  supply  tlio  want  of  a surrender  on  behalf  of  a 
grandchild;  Kettle  v.  Townsend,  1 .Salk.  187;  Tu- 
dor V.  Anson,  2 Vcz.  5S2.  But  see  Elton  r.  Elton,  3 
Atk.  508  : whence  it  might  be  inferred,  that  Lord  Hard- 
wicke  thought  a grandfather  not  morally  bound  to  pro- 
vide for  his  grandchild. 

(«■)  Though  to  any  civil  purposes  bastards  are  not 
looked  upon  as  children,  yet,  as  the  ties  of  nature  can- 
not be  dissolved,  their  parents  are  bound  to  maintain 
them  ; and  I have  not  been  able  to  find  any  case  which 
renders  them  incapable  of  taking  a gift  from  their  pa- 
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rents,  provided  they  be  sufficiently  described  ; such  an 
incapacity  indeed  appears  to  have  prevailed  in  the  civil 
law,  Cod.  (5.  j7,  5,  but  has  never  been  adopted  by  the 
law  of  Engtund.  They  are,  from  reasons  of  civil  poli- 
cy, incapable  of  inheriting,  but,  not  of  taking  by  de- 
vise, if  they  have  acquired  a name  by  reputation.  They 
are  not  considered  as  children  for  whom  the  considera- 
tion of  blood  would  raise  an  use;  yet  on  an  estate 
otherwise  cft'ectnally  passed,  an  use  may  be  as  well  de- 
clared to  a bastard  being  in  esse,  anil  sufficiently  de- 
scribed, as  to  any  other  person.  See  Mr.  Hargrave’s 
note  (8),  Co.  Liu.  123,  a.  Courts  of  equity  will  not 
indeed  supply  the  want  of  a surrender  of  a copyhold 
estate,  on  behalf  of  a bastard ; Fursakero.  Robinson, 
Pre.  Ch.  475;  neither’  will  courts  of  equity  supply  the 
want  of  a surrender  in  favour  of  a grandchild;  see  B.  1. 
c.  I.  § 7.  note  (s).  Yet  the  natural  obligation  which 
the  grandfather  is  under  to  provide  for  his  otherwise 
destitute  grandchildren,  has  been  deemed  in  equity  a 
sufficient  consideration  to  rebut  the  resulting  trust  to 
the  grandfather;  whence  then  the  objection  to  a natural 
child's  receiving  equal  favour?  The  natural  obligation 
ofa  parent  to  maintain  his  illegitimate  oflspring  is  in- 
controvertible. See  Puff.  Law'of  Nature  and  Nations, 
b.  4.  c.  11.  § fi.  But  it  may  be  said,  that  though  a bas- 
tard may  take  by  direct  gift  from  his  parent,  yet  the 
law  will  not  imply  a gift  in  his  favour.  In  those  cases 
in  which  the  conveyance,  being  taken  in  the  name  ol' 
a child,  is  held  an  advancement  for,  and  not  a trust  in 
the  child,  the  principle  is,  that  the  parent  was  bound 
to  provide  for  the  child,  and  having  directed  the  con- 
veyance to  be  in  his  name,  is  presumed  to  have  in- 
tended to  discharge  such  moral  duty.  If  such  be  the 
principle,  it  will  follow,  that  wherever  such  obliga- 
tion exists  in  the  parent,  the  beneficial  interest  shall 
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enure  to  the  child.  'I'lie  obligation  <1ops  extend  to 
an  illegitimate  child,  and  conscijuenily  1 should  con- 
ceive him  to  be  within  the  principle,  and  entitled  to 
the  benciit. 


SECTION  III. 

So  the  wife  cannot  be  a trustee  for 
the  husband  ; but  if  the  husband  pur- 
chase in  her  name,  it  shall  be  presumed 
to  be  an  advancement  and  provision  for 
her  (1).  And  the  law  is  the  same,  where  (i)Kingdome 
the  purchase  is  tt>  himself,  his  wife  and  vera?!?;?’  ^ 
daughter,  and  their  heirs  (2);  or  of  mo- 
ney  lent  on  mortgages  and  bonds  iuy^"|g* 
their  names.  Yet  in  case  of  creditors  it 
may  be  fraudulent  as  to  tlicm  (3),  unless  ojd,,;,,-, 
the  purchase  is  made  in  pursuiitice  of 
articles  before  the  marriage,  or  as  a settle- 
ment  upon  the  wile  upon  her  marriage. 

And  by  the  same  reasoning  it  is,  that 
where  a wife  is  made  e.\ecutrix,  it  is  to 
be  presumed  that  she  is  not  so  appointed 
to  have  barely  an  office  of  trouble,  but 
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(4)  Ball  V. 
Smith, 2 Vcrn 


(S)  Foster 
IT.  Miint, 

1 Vcrn.  4iS. 


of  benefit,  to  -take  the  surplus  (4-),  al- 
though  she  lias  a sjiccial  legacy  given 
her  (i)  ; and  this  is  not  a devise,  but  in 
nature  of  an  exception.  But  otherwise  of 
a stranger  made  executor,  w ho  has  a par- 
ticular legacy,  there  it  implies  a trust  of 
thq  surplus  (3).  Yet  the  executor  hath 
the  entire  riglit  both  in  law  and  equity, 
unless  by  some  such  circumstances  it  ap- 
pears that  the  testator  intended  the  con- 
trary ; for  it  cannot  be  intended  that  a 
man  makes  a will  with  intent  to  die  in- 

(()  This  decision  is  referml  hy  Jlr.  Peeie  Williams 
to  the  reversal  of  Lord  Cowper's  decree  by  the  House 
of  Lords,  in  the  case  of  Lord  Granville  r.  Duchess  of 
Iteaufort;  1 P.  Wins.  IH.  But  as  that  reversal  pro- 
ceeded Oil  an  allecatioii  that  the  decree  in  Fester  r. 
Munt  was  grounded  on  the  fraud,  and  the  wills  being 
drawn  at  a tavern,  which  allegation  afterwards  ap- 
peared to  be  unfounded,  the  authority  of  Foster  r. 
Munt  is  restored,  and  the  case  of  Bail  r.  Smith  lias 
been  over-ruled;  and  it  is  now  settled  that  a wifeaji- 
pointed  executrix  is,  as  to  the  residue,  precisely  in  the 
situation  of  any  other  person  appointed  executor  or  ex- 
ecutrix; Laker.  J.ake,  Ambl.  120;  Gobsall  r.  Soiin- 
den,  2 Eq.  Ca.  Ab.  444.  pi.  58;  Martin  r.  Rebow, 
1 Bro.  Ch.  Rep.  154;  unless  the  legacy  to  her,  being 
specific,  consist  of  property  which  was  hers  before  mar- 
riage, which  circuinslance  may  vary  the  rule;  Law- 
son  r.  Lawson,  7 Bio.  P.  C.  511  : see  also  Ilansley  v. 
Finch,  2 Ves.  Q80. 
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testate  (k)  •,  and  parol  proof  ought  to  be 
received  in  favour  of  an  executor’s  title  (/), 

consistent  with  the  will  (6).  (6)Petiiv. 

Sn  ilh,  I P. 

Wmi.  7.  I.»dy  Glanviller.  HurhcM  uf  Beauforl,  I P.  Wnn.  114.  Gi'tuborough 
T. Gainsborouj;li,3  Vern.2t2.  Lilllrbii.-y  t.  Burkler.cib-d  2 Vcrii.  6*7.  ilaclielor 
T.  Searic,  2 Vern.  736.  Duke  of  Uiiluml  v.  nucbtfi  of  Ku'Umi,  S P.  Wiiit. 
210.  Mnllabar  v.  Mallabar,  Purrett.  78.  Lake  t.  Lake,  1 Wil.«.al3.  Amb.  126. 
Bronii  V.  Selwyn,  Forrest.  240. 

{k)  By  Uur,  the  appointment  of  an  executor  vests  in 
him  all  the  personal  estate  of  his  testator,  and  if  any 
surplus  remain  after  payment  of  funeral  e.xpences  ami 
debts,  such  surplus  will  belonff  to  the  e.xecutor.  But 
in  equity,  if  it  can  be  collected  from  any  circumstance 
or  expression  in  the  will,  that  the  testator  intended  his 
executor  only  the  olfice,  and  not  the  beneficial  in- 
terest, such  intention  shall  receive  elfect,  and  the  exe- 
cutor shall  be  deemed  a trustee  for  tlioseon  whom  the 
law  w'ould  have  cast  the  surplus  in  cases  of  a complete 
intestacy.  The  cases  upon  the  subject  are  numerous, 
and  not  easily  reconcileable.  I will,  however,  endeavour 
to  extract  the  several  rules  which  have  governed  their 
decision. 

1.  .^s  the  exclusion  of  the  executor  from  the  rcslilue 
is  to  be  referred  to  the  presumed  intention  of  the  testator 
that  he  should  not  take  it  beneficially,  an  express  de- 
claration that  he  should  take  as  trustee  will  of  course 
exclude  him;  Pring  v.  Pring,  2 Vern.  9f);  Graydon 
c.  Hicks,  2 Atk.  IS ; Wheeler  r.  .Sheers,  Mosely,  2SS, 

301  ; Dean  v.  Dalton,  2 Bro.  Ch.  llep.  t>34  ; Bennct 
V.  Bachelor,  3 Bro.  Ch.  28.1  V'cs.Jiin.  <i3  ; and  the 
exclusion  of  one  e.xecutoras  a trustee  will  consequently 
exclude  his  co-executor  ; White  v.  Evans,  4 Vez.21  ; 
and  see  Dalton  v.  Dean,  to  shew  that  direction  to  rc- 
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imbiirse  the  r.xecutors  their  cxpences,  is  sufiicient  to 
exclude  them ; 2 Bro.  Rep.  634. 

2.  Where  the  testator  appears  to  have  intended  by 
his  will  to  make  an  expre.ss  disposition  of  the  n sidne, 
but  by  some  accident  or  omission  such 'disposition  is 
not  peil’ected  at  the  time  of  his  death,  as  where  the 
will  contains  a residuary  clause,  but  the  name  of  the 
residuary  legatee  is  not  inserted,  the  executor  shall  be 
excluded  from  the  residue.  Bp.  of  Cloyne  r.  Young, 
2 Vcz.  .01 ; Lord  North  v.  Purdon,  2 Vc.z.  4yj ; Horns- 
by r.  Finch,  2 Ves.  jun.  7S. 

3.  W'here  the  testator  has  by  his  will  disposed  of  the 
residue  of  his  property,  but  by  the  death  of  the  residu- 
ary legatee,  in  the  life-time  of  the  testator,  it  is  undis- 
posed of  at  the  time  of  the  testator’s  death.  Nichols  r. 
Crisp,  Amb.  760 ; Bennett  ».  Bachelor,  .3  Bro.  Ch. 
Rep.  2S. 

4.  The  next  class  of  cases  in  which  an  executor  shall 
be  excluded  from  the  residue,  is,  where  the  ti’stator 
has  given  him  a legacy  expressly  for  his  care  and  trou- 
ble: which,  as  observed  Iry  Lord  HardwicUe,  in  Bp. 
of  Cloyne  r.  Young,  2 Vez.  f»7,  is  a very  strong  case 
for  a re.sultingtrust.not  on  the  foot  of  giving  all  and 
some,  but  that  it  was  evidence  that  the  testator  meant 
him  as  a trustee  for  some  other  for  whom  the  care  and 
trouble  should  be,  as  it  could  not  he  for  himself;  Foster 
c.  .Munt,  1 Vern.  47.3;  Rachfield  v.  Careless,  2 P. 
Wms.  1.57;  Cordcl  v.  Noden,  2 V'ern.  148;  New- 
stcad  r.  Johnstone,  2 Atk.  46. 

6.  Though  the  objection  to  the  executor’s  taking 
part  and  all  has  been  thought  a very  weak  and  insuffi- 
cient ground  for  excluding  him  from  the  residue,  as  the 
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testator  might  intend  the  particular  legacy  to  him  in 
case  of  the  personal  estate  falling  short,  yet  it  has  been 
allowed  to  prevail,  and  it  is  now  a settled  rule  inequity, 
that  if  a so/e  executor  has  a legacy  generally  and  abso- 
lutely given  to  him,  (for  if  under  certain  limitations, 
which  will  be  hereafter  considered,  it  will  not  exclude,) 
he  shall  be  excluded  from  the  residue ; Cook  v.  Walker, 
cited  2 Vem.  676.  Josline.  Brewett,  Bunb.  112.  Oa- 
vers  V,  Dewes,  3 P.  Wms.  40.  Farringdon  r.  Knightly, 
1 P.  Wms.  544.  Vacbell  v.  Jefferies,  Pre.  Ch.  170. 
Petit  V.  Smith,  1 P.  Wms.  7.  Nor  will  the  circum- 
stance of  the  legacy  being  specific  be  sufficient  to  en- 
title him  : Randall  v.  Bookey,  2 Vern.  425.  Soutbeot 
o.  Watson,  3 A tk.  226.  Martin  r.  Rebow,  1 Bro.  Ch. 
Rep.  154.  Nesbitt ».  Murray,  5 Vez.  149 ; nor  will  the 
testator’s  having  bequeathed  legacies  to  his  next  of  kin 
vary  the  rule  ; Bayley  v,  Powell,  2 Vern.  361.  Whee- 
ler e.  Sheers,  Mosely,  S88.  Andrew  v.  Clark,  2 
Ves.  162.  Kennedy  o.  Stainsby,  E.  1 755,  stated  in 
a note,  1 Ves.  jun.  66 ; for  the  rule  is  founded  rather 
on  a presumption  of  intent  to  exclude  the  executor, 
than  to  create  a trust  for  his  next  of  kin,  and  therefore  if 
there  be  no  next  of  kin,  a trust  shall  result  for  the 
crown.  Middleton  c.  Spicer,!  Bro.  Ch.  Rep.  201. 

With  respect  to  eo-txecutors,  they  are  clearly  within 
the  three  first  stated  grounds  on  which  a sole  executor 
shall  be  excluded  from  the  residue.  But  as  to  the 
fourth  ground  of  exclusion,  qutert,  whether  a legacy 
given  to  one  executor  expressly  for  his  care  and  trou- 
ble, will,  if  no  legacy  be  given  to  his  co-executor,  ex- 
clude? As  to  the  fifth  ground  of  exclusion  of  a sole 
executor,  several  points  of  distinction  are  material  in 
its  application  to  co-executors.  A sole  executor  is  ex- 
cluded from  the  residue  by  the  bequest  of  a legacy, 
because  it  shall  not  be  supposed  that  he  was  intended  to 
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take  part  and  all.  But  if  tliere  be  t«‘o  or  more  execu- 
tors, a legacy  to  one  is  not  within  sucli  objection,  for 
the  testator  might  intend  a preference  to  him  yro  tanlo. 
Colesworth  o.  Brangwin,  Pre.  Cli.  323.  Johnson  v. 
Twist,  cited  2 Vez.  16().  BulVar  b.  Bradford,  2Atk, 
220.  So  where  several  executors  have  unequal  legacies, 
whether  pecuniary  or  specific,  they  shall  iiotbethere- 
by  excluded  from  the  residue.  Brasbridge  r.  Wood- 
rofl'e,  2 Atk.  t)9.  Bowker  r.  Hunter,  I Bio.  Ch.  Rep. 
3-2S.  Blinkhorn  t>.  Feast,  2 V'^cz.  27.  But  where  equal 
pecuniary  legacies  are  given  to  two  or  more  executors, 
a trust  shall  result  for  those  on  whom,  in  caseofan  in- 
testacy, tlve  law  would  h.ave  cast  it.  Petit  r.  Smith, 
1 P.  Wms.  7.  Carey  c.  Goorlinge,  3 Bro.  Ch.  Rep. 
110.  But  see  Heron  r.  Newton,  9 Mod.  11.  Qu.  whe- 
ther distinct  specific  legacies  of  equal  value  to  several 
executors,  will  e.xclude  them  ? 

It  now  remains  to  consider  in  what  cases  an  execu- 
tor shall  not  be  excluded  from  the  residue  ; upon  which 
it  may  be  stated  as  an  universal  rule,  that  a court  of 
equity  will  not  interfere  to  the  prejudice  of  the  exe- 
cutor’s legal  right,  if  such  legal  right  can  be  reconciled 
wkh  the  intention  of  the  testator,  expressed  by  or  to 
be  collected  from  his  will ; and  therefore  even  the  be- 
quest of  a legacy  to  the  executor  shall  not  exclude,  if 
such  legacy  be  consistent  with  the  intent,  that  the  ex- 
ecutor shall  take  the  residue  ; as  where  a gift  to  the  ex- 
ecutor is  an  exception  out  of  another  legacy.  GrilTith 
».  Rogers,  Pre.  Ch.  231.  Newstead  r.  Johnstone,  2 
AtU.  45.  Southcot  r.  Watson, 3 Atk.  229.  Or  where 
the  executorship  is  limited  to  a particular  period,  or  de- 
terminable on  a contingency,  and  the  thing  bequeathed 
to  the  executor  upon  such  contingency  taking  place, 
is  bequeathed  over.  Hoskins  v.  Hoskins,  Pre.  Ch.  263. 
Or  where  the  gift  -is  only  a limited  interest,  as  for  the 
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life  of  the  executor.  Lady  Granville  r.  Duchess  of 
Beaufort,  1 P.  Wins.  114.  Jones  c.  Westcoiobe,  Pre< 
Ch.  <3Ui.  Nourse  v.  Finch,  I Ves.  jun.  356. 

(/)  That  parol  evidence  is  admissible  for  the  purpose 
of  rebutting  a resulting  trust,  is  ihcontrovertibly  esta- 
blished by  the  several  cases  referred  to  in  the  margin  ; 
but  it  is  said,  in  several  cases,  that  it  ought  to  be  ad- 
mitted with  grc.at  caution;  Duke  of  Rutland  r.  Duchess 
of  Rutland,  2 P.  Wms.  215.  Ilachfield  v.  Careless,  2' 
P.  Wms.  160.  Bliukhorn  0.  Feast,  2 Vez.  28.  Kourse 
V.  Finch,  1 Vcs.  jun.  359;  and  restricted  to  what 
passed  at  the  time  of  making  the  will.  Duke'of  Rut- 
land V.  Duchess  of  Rutland,  2 P.  Wins.  315.  Nourse 
i’.  Finch,  1 Ves.  jun.  359.  Such  restriction  would  in- 
deed, under  some  circumstances,  be  extremely'' pro- 
per; as  if  the  testator,  at  the  time  of  making  his  will, 
declared,  that  his  executor  should  or  should  not  have 
the  residue,  such  declaration  ought  not  to  be  controvert- 
ed by  contrary  declarations,  made  prior  or  subsequent 
to  the  making  of  the  will.  But  supposing  no  conver- 
sation to  have  been  had  respecting  the-  residue  at  the 
time  of  making  the  will,  but  subsequent  thereto  tha 
testator  had  declared  that  he  had  and  intended,  by  ap- 
pointing A.  his  executor,  to  give  him  the  residue; 
should  evidence  of  such  the  testator’s  construction  of 
his  appointment  of  A.  to  be  his  executor  be  rejected  ? 
the  testator’s  construction  in  such  case  would  be  strictly 
. correct,  with  reference  to  the  rule  of  law,  which  is, 
that  the  execUloi*  shall  take  every  thing  riot  disposed  of ; 
and  with  the  reasoning  oficourts  of  equity,  which  qua- 
lifies the  legal  right,  the  testator  might  be,  and  such 
declaration  would  shew  he  actually  was,  wholly  unac- 
quainted. To  reject  evidence  explanatory  of  the  tcs-,. 
tabor’s  intention  would,  under  such  circumstances’, 
•wholly  defeat  it,  and  that,  in  order  to  enforce  a rule 
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of  equity,  which  professes  to  effectuate  the  testator’s 
intention. 

. With  respect  to  evidence  of  dedarations  prior  to  the 
making  of  the  will,  unless  in  the  shape  of  instructions 
for  such  purpose,  they  are,  in  certain  cases,  obviously 
entitled  to  less  respect  than  declarations  made  at  the 
time  of,  or  subsequent  to  the  making  of  thewill;  for 
whatever  might  be  the  intention  at  the  time  of  the  de- 
claration, it  might  hare  been  varied,  or  been  wholly 
abandoned,  at  the  time  of  making  the  will.  The  greatest 
circumspection  is,  therefore,  due,  in  receiving  evidenco 
of  declarations  prior  tothemakingof  the  will,  unless,  as 
before  observed,  they  were  intended  as  directions  of 
instructions  for  such  purpose.  .See  Clannell  r.  Lewth- 
waite,  2 Ves.  jun,  473,  and  the  cases  there  considered. 


SECTION  IV. 


The  second  sort  of  resulting  uses 
are  upon  conveyances.  For  every  man 
that  hath  lands,  hath  thereby  two  things 
in  him ; the  one  the  possession  of  the  land, 
which  in  the  law  of  England^  is  called  the 
‘freehold;  and  the  other,  the  authority  to 
take  the  profits  of  the  land,  which  is  the 
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use  (1).  And,  therefore,  where  there  is  a 
feoffment  to  particular  uses,  the  residue 
the  use  shall  be  to  the  feoffer  (m) ; for  the  te^  ’ 
raising  those  particular  estates  appears  a 
sufficient  consideration  for  making  the  con- 
versance. And  there  is  no  great  differ- 

(m)  I have  already  liad  occasioR  to  refer  to  the 
doctrine  of  resulting  uses,  where  no  consideration  or 
declaration  of  the  use  appears  on  the  conveyance,  and 
the  principle  upon  which  an  use  will  mult  in  those 
cases,  namely,  that  so  much  of  the  use  as  a man  does 
notdisposeof  remains  in  him,  extending  to  cases  where 
a man  makes  a feoffment,  or  other  conveyance,  and 
parts  with,  or  limits  only,  a particular  estate,  and  leaves 
the  residue  undisposed  of,  it  follows,  that  where  there 
is  a feoffmrat  to  particular  uses,  the  residue  of  theuse 
shall  be  to  the  feoffer,  and  that  although  the  ieoff- 
ment  be  made  for  a consideration  ; for  it  is  the  intent 
that  guides  the  use ; and  here  the  fooffer  expreraly  de- 
clariag  a particular  estate  of  the  use,  it  shews  that  if 
he  inteuded  to  depart  with  the  residue,  he  would  have 
declared  that  intention  also : but  in  this  particular,  a 
distinction  is  observable,  where  there  is  a oonsidera* 
tion,  though  purely  nominal,  and  no  use  is  declared, 
and  where  some  part  of  the  use  is  declared ; for,  in 
the  first  case,  no  use  will  residt  to  the  feoffer,  the 
payment  of  even  a nominal  consideration  shewing  an 
intent  that  the  feoffees  should  have  the  use ; whereas, 
in  the  latter  case,  the  consideration  will  be  referred  to 
the  particular  uses  declared,  and  the  residue  of  the  use 
will  result.  Shortridge  v.  Lamplugh,  SLd.  Raym. 

708. 7 Mod.  71.  % Salk.  678,  Llej'd  v,  SpiUet,  S AUc. 

148.  Barnard.  384. 
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ence  (n)'  between  a i’eoffment  to  uses,  ami 
• a covenant  to  stand  seised  ; for  so ; much  as 
. he  does  not  dispose'of  remainsiin  him  us 
the  andient  use  in  both  cases,  although  in 
the^one,  there  is  a transmutation  of  the 


(n)  One  difference  between  a feoffment  to  uses, 
and  a covenant  to  stand  seised,  is,  that  in  .a  covenant 
to  stand  seised  to  uses,  not  only  so  much  as  the  cove- 
nantor does  notdispose  of  remains  in  him,  but  also  such 
tises  as  do  not  or  cannot  take  effect  ;as  if  A.  covenant, 
!■  'consideration  of  blood,  to  stand  seised  • to  the 
tne’  of  B.  his  son,  for  life,  and  in  consideration  of 
lOOCrt.  to  stand  seised  to  the  use  of  C.  in  fee,  after  the 
death  Jof  B.,  and  B.  refuse  the  use,  A.  shall  retain, 
and  C.  shall  not  take  immediately,  whereas,  if  A. 
had  inade  a>  feoffment  to  the  use  Off  B.  for  life,'  and 
after  to  tbe  use ‘of  C.  for  life,  and  B.  refused,  in  that 
ease  C.  should  take  his  estate  presently.  'I  he  reason 
of  which  distinction  lis,  that  in  the  latter  case,  the 
feoffer,  by  his  feoffment,  'hath  put  the,  whole  estate 
out  of  him , and, all  the  uses  are  cre-ated  out  of  it,  as 
«utofoueaiid  the, same  root]  and,  therefore,  so  long 
as  any  of  the  uses  can  take  cffect,'the  feoffer  shall  not 
meddle  with  the  land;  but,  in  the  former  case  of  a 
covenant  raising  an  use,  there  the. consideration,  which 
isitbecause  which  raises  every  several. use,  is  several, 
aind  all  the  uses  grow  and  arise.out  of  the  estate  of  the 
.covenantor ; and,  therefore,  if  one  refuses,  he  who  is 
next  in  remainder  shall  not  take  presently,  but  the 
covenantor  shall  keep  it.  Rector  of  Cbedmgton's 
.case, '1  Rep.  154,  b.  Lord  Paget's  case,  I Leon. 
S09.-  .Aalto  the  difference  between  a covenant  to  stand 
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possession,  and  in  the  other  not  (2).  ^■,^,^5"*'^' 

that  there  seems  no  resultincr  use  or  occa-  i vent.s:?. 
sion  for  apriority  of  an  instant,  (viz.)  tliat 
itshould  first  vest,  and  then  return 
But  there  is  a difference,  where  he  who  i veoir.sTs, 
fias  the  use  limits  it  to  A.  for  life,  remain*  ^ 
der  to  the  heirs  of  the  body  of  IJ.  ;‘here 
no  estate  can  arise  to  B , because  nothing 
moved  from  him  : otherwise,  if  the  limi- 
tation is  to  the  heirs  of  his  own  body 
(4),  there  ut  res.  magis  valeat,  he  «hall 
have  it  for  his  life  (o).  And  although  an  i.oraiuie. 

, 1 VcQtr.  378. 

estate  cannot  arise  by  implication  m aiMod.ss 

, , , c , ' DavinT.Suefd, 

deed,  even  by  way  of  use,  and  a man  can-  4 Mod.  153. 

not  convey  to  himself  (6),  yet  a man  may  (s)  Pybair. 
qualify  an  estate  that  is  in  him  (6),  But  ifi*venir.’3<9. 
a man  covenant  to  stand  seised  to  such 
uses,  as  that  he  should  leave  a descendible 
estate  in  himself,  as  to  the  use  of  his  son 

StDwell, 

from  and  after  his  marriage,  or  to  the  use  ofsMod.io?. 
J.  S.  after  forty  years  ; these  are  not  to  be 


srfsed  to  usp,  and  a convpyancp  at  common  law,  see 
Southcot  V.  Stowell,  2 Mod.  207. 

(0)  See  Southcot  ».  Stowell,  2 Mod.  21 1 , where  this 
p6int  is  doubted,  and  Feanie’s  d'’.88.  Cont.  Rem.  30, 
33.  where  it  is  supported,  and  the  difference  between 
the  case  stated  to  be,  that  in>Pj  bus  v.  Mitford,  tbe 
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(7)  Per  I 
H»lc.  I V 
379. 


resembled  to  the  cases  where  the  prece- 
dent estate  cannot  continue  longer  than 
his  life (p);  and  this,,  without  any  wrong 
done  to  any  rule  of  law,  may  be  turned 
to  an  use  for  life,  and  therefore  such  con- 
«rd  struction  shall  be  (7). 

eiitr. 

covenantor  had  not  limited  any  use  during  Iiis  whole 
life;  whereas, in  Southcot  v.  Slowell,  he  had  limited 
a present  use  to  bis  son  in  tail. 

(p)  For  the  father  dying  before  thetnarriage  ofhis 
son,  in  the  one  case,  or  before  the  expiration  of  the 
forty  years,  in  the  other  case,  the  estate  would  descend. 
Pybus  ».  Mitford,  1 Mod.  160. 


SECTION  V. 


And  the  words  of  the  statute  2{)  Car.  II. 
cap.  3,  and  to  no  other  uses,  shall  be  con- 
strued to  no  other  express  uses  ; but  shall 
not  prevent  uses  by  implication,  which 
arise  of  necessity ; because  the  uses  must 
be  in  somebody.  But  an  use  reserved 
by  implication  of  law,  shall  not  be  im- 
plied against  the  express  intent  of  the 
conveyance ; for  the  statute  of  frauds, 
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M'hich  saves  resulting  trusts,  extends  only 
to  such  as  were  resulting  trusts  before 
the  statute,  and  a bare  declaration  by  pa- 
rol before  the  act,  would  prevent  any  re- 
sulting trust  (1);  so  if  an  express  estate 
be  limited  to  the  covenantor,  (g)  A Jbr- (t)  Beituh  r. 
tiori,  where  the  estates  take  effect  by  trans-  j 
mutation  of  possession,  and  a particular ‘^‘’'’•*^''*****' 
estate  is  limited  to  the  grantor,  as  for 
ninety-nine  years  (2),  remainder  to  trus- »■ 
lees  for  twenty  -five  years  remainder  to 
himself  in  tail  male,  ^c.  this  is  void,  for  m»rg. 
want  of  a freehold  to  support  it.  land, 

Ab.  I89.C.  II. 

S Eq.  Ca.  .\b.  753.  Fearne't  Ena;  Cont-  Rem.  15-  el  icq. 

{q)  The  grantor,  in  this  ca.<!f,  having  expressly 
limited  an  estate  for  years  to  himself,  had  he  taken 
the  freehold  by  implication,  this  use  for  years  would 
have  been  merged  in  it,  which  would  be  raising  an 
estate  by  implication,  to  destroy  an  estate  expressly  li. 
mited  in  the  deed,  directly  contrary  to  the  nature  of 
implications.  Fearne’s  Cont.  Rem.  41.  But  if  an 
estate  for  years  had  been  limited  away,  and  no  use 
limited  to  the  grantor,  he  would  hare  been  by  impli- 
cation entitled  to  the  use  of  the  present  freehold,  which 
was  not  limited  away,  which  would  have  supported 
the  limitation  over  to  the  heirs  of  his  body.  Penhay 

Hurrell,  2 Vern.  370. 2 Freem,  231, 235,  258. 
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(«■)  Chiid- 
leithS  case, 
t Rep.  1?6. 


CHAP. -VI. 


Oj  the  Eaiinguishment  of  Uses. 

..  . .1  ' . ' . 

, ' SECTION’  T.  ■ 

■> 

We  will  now  see  where  tlife  use  may  he 
extinguished  or  not.  For  to  every  exe-' 
cution  of  an  use  by  force  of  this  statute, 
four  things  are  requisite  (l) : 1st,  a per- 
son seised  (a)  ; 2dly,  A person  cestui  que 

^(<j)  Though  I have  already  had  occasion  to  touch 
upon  this  point,  it  may  be  material  to  consider  more 
particularly  who  may  be  and  shall  be  considered  to  be 
seised  to  an  use;  in  the  course  of  which,  I shall  point 
out  what  persons,  though  incapable  of  being  seised  to 
an  use,  may  hold  as  trustees.  'I’o  stand  seised  to  an 
use,  two  things  are  necessary;  first.  That  the  person 
be  capable  of  confidence  and  trust ; secondlj'.  That  he 
take  the  estate  under  the  trust  limited  and  appointed. 

1st,  .^11  persons  (in  which  are  included  even  femes- 
coverts  and  infants]  may  prima  facie  te  considered  as 
capable  of  confidence ; it  will  therefore  be  suHicrent  to 
enumerate  the  exceptions  to  this  general  capacity. 

1.  Bodies  politic  arc  not  capable,  because  they  are 
framed  at  the  will  of  the  king,  and  are  no  further  ca- 
pable than  be  wills  them ; and  it  is  his  will  that  they 
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use  {h) ; 3dly,  An  use  in  esse  (c)  uz.  in 
possession,  reversion,  or  remainder ; 4tiily, 

ehould  purchase  for  the  common  benefit,  and  for  the 
ends  of  their  creation,  and  tliat  they  sliould  not  take 
any  thing  in  trust  for  others ; also,  being  incorporate, 
the  Chancery  had  uo  process  on  the  persons  to  compel 
them  to  discharge  their' trust;  Gilb.  5.  I llep.  12-2. 

Poph.  72.  But  chiefly,  says  Lord  Bacon,  because  of 
the  letter  of  the  statute,  which,  in  any  clause  when  it 
speaketh  of  the  fcoflee,  resteth  only  upon  the  word  per- 
son ; but  when  it  speaketh  of  cestui  quo  use,  it  adjeth 
person  or  body  politic  ; Readings  on  SUitule  of  Uses, 

347.  And  as  bodies  coporate  are  incapable  of  stand- 
ing seised  to  an  use,  so  are  they  incapable  of  taking  as 
trustees;  Sonley  v.  Masters,  &c.  of  the  Clock-Makers’ 
company,  I Bro.  Ch.  Rep.  81.  ; except  as  trustees  (or 
charities,  which  they  arc  allowed  to  do  by  the  ecpiity 
of  43  F.liz.  c.  4.  § 1.  Griflith  Flood's  case,  Hob.  13o'. 

2 Vern!  154.  Saudeis’  Uses,  133. 

2.  Aliens  and  persons  attainted  are  not  capable  of 
standing  seised  to  an  use,  for  they  can  Uke  for  no  per- 
son's benefit  but  the  king's.  1 Rep.  122.  Poph,  72, 

1 Roll’s  Rep.  382.  ' . 

3.  The  king  cannot  be  seised  to  an  use.  because 
there  is  no  means  to  compel  him  to  perform  hiS  trust ; 

Poph.  72.  Hard.  4rt8.  1 Roll’s  Rep.  .332.  Bro.  Feoflm. 
al.  Uses,  338.  Gilb.  Uses,  .5.  But  in  the  ca.se  of  Kill- 
dare  V.  EusUce,  I Vern.  439,  the  master  of  the  rolls 
intimated  an  opinion  that  the  king  might  he  a trustee. 

But  quxre? 
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The  estate  out  of  which  the  use  arises  ought 
to  vest  in  cestui  que  use  (d).  And  all  diese 


2dly,  But  though  the  person  be  capable  of  confidence 
and  trust,  yet  it  is  further  requisite,  in  order  to  affect 
him  with  the  use,  that  he  take  the  estate  upon  the  trust 
limited,  which  may  be  done  by  express  words  or  by 
implication. 

1.  By  express  words,  as  where  by  the  words  of  tlie 
deed  the  uses  are  distinctly  and  expressly  declared. 

2.  By  implication,  as  where  one  takes  a feoffment 
without  consideration,  or  having  notice  of  the  several 
uses  and  trusts,  there  he  shall  be  supposed  to  take  it 
subject  to  those  uses  andtrusts,for  the  law  will  suppose 
a man's  actions  rather  just  than  othenvise.  But  where 
a man  takes  from  the  feoffees,  for  valuable  considera- 
tion, a greater  estate  than  they  bad,  he  shall  not  be 
afiected  by  the  use  though  he  had  notice  of  it,  but  shall 
take  it  to  his  own  use;  Gilb.  Uses,  6,  7 ; neither  shall 
a man  be  affected  with  a use  to  another  if  his  claim  be 
founded  on  a title  paramount,  as  the  title  of  a lord  by 
escheat,  or  the  lord  of  a villein,  or  a lord  who  enters 
for  mortmain,  or  who  recovers  by  a cessavit ; Gilb.  Uses, 
10.  1 Rep.  122:  nor  shall  persons  be  affected  with  an 
use  to  another,  who  claim  adversely  to  the  estate  out  of 
which  the  use  was  to  be  served,  as  disseisors,  abator.s, 
intruders;  Gilb.  Uses,  10,1  Rep.  122;  nor  shall  per- 
sons whose  estates  are  cast  upon  them  by  act  of  law 
^tand  seised  to  the  use  of  another,  as  tenants  by  the 
courtesy,  tenants  by  dower,  and  tenants  in  tail;  Gilb. 
Uses,  10,  11,  171;  Sanders’  Uses,  86.  1 Rep.  122. 
But  a tenant  in  tail  may  be  a trustee ; Clowdsly  r.  Pel- 
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four  must  concur  at  one  and  the  same  point 
of  time.  So  that  every  use  in  esse,  viz.  in 

ham,  1 Vem.  411.  whether  he  may  not  stand  seised  to 
an  use,  see  Sanders  on  Uses,  145 ; Mr.  Hargrave’s 
note  (3),  Co.  Litt.  19,  b;  Lord  Bacon’s  Readings  on 
Statute  of  Uses,  Law  Tracts,  347.  In  short,  there 
must  to  every  seisin  to  an  use  be  a confidence  in  the  per* 
son,  and  privity  of  estate,  and  if  either  of  these  reqni* 
sites  be  wanting,  or  fail,  the  use  cannot  be  executed. 
But  though  the  use  cannot  be  executed  for  want  of  a 
person  capable  of  standing  seised,  yet  as  a trust  shall 
never  be  allowed  to  fail  on  account  of  any  disability  in 
the  trustee,  courts  of  equity  being  guided  more  by  the 
intent  in  raising  and  fastening  the  trust  on  the  estate 
than  by  the  ability  or  disability  of  the  trustee ; there- 
fore though  no  trustee  be  named,  or  he  die  in  the  life- 
time of  the  testator,  or  he  be  an  improper  or  incapable 
person,  yet  the  trust  shall  prevail,  and  the  author  of  the 
trust  or  his  heir  shall  be  decreed  to  execute  it ; Gra* 
venor  v.  Hallum,  Ambl.  648;  Sonley  v.  Master,  &c. 
of  the  Clock-Makers’  company,  1 Bro.  Ch.  Rep.  SI. 
Quare,  whether  such  defective  use  would  not  before 
the  statute  have  been  supported  in  equity  ? See  1 Rep. 
137; 

(b)  As  there  should  be  a person  capable  of  being 
seised  to  an  use,  so  must  the  person  in  whose  favour  it 
is  to  arise  be  capable  of  receiving  or  taking  it.  Pep* 
sons  therefore  who  are  incapable  of  taking  the  lands 
themselves,  are  incapable  of  taking  an  estate  in  the 
lands  by  way  of  use.  But  if  they  are  capable  of  taking 
though  not  of  holding  the  lands,  as  in  the  case  of  an 
alien,  Co.  Litt.  8,  b.  Mr.  Har.  note  (1);  Oodb.  87^1 
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possession,  reversion,  or  remainder,  where 
the  other  circumstances  are  not  wanting, 
is  executed  b}' the  statute  immediately  (c); 

Dyer,  ^283,  b.  (but  see  Gilb.  Uses,  43,  ^204)  they  are 
capable  of  an  use  in  the  lands:  tlie  king,  tliough  he 
cannot  have  feoffees  to  his  use,  may  take  an  use  by 
conveyance  of  record ; Lord  Bacon’s  Readings,  34P, 
Gilb.  Uses,  44.  Sanders'  Uses,  flO  ; but  a monk  can- 
not have  an  use  ; Gilb.  Uses,  IK)  ; nor  will  an  use  arise 
to  a parish  ; but  though  a limitation  of  an  use  to  a 
parish  is  void  as  an  use,  yet  it  is  good  as  a trust ; Gilb. 
Uses,  44,  Sanders'  Uses,  00,  91. 

(c)  The  words  of  the  act  being  " every  person  that 
has,  or  hereafter  shall  have  any  use,”  to  the  raising  of 
which,  as  already  observed,  there  must  be  a subject  on 
which  an  use  may  be  limited,  viz.  of  which  the  use  can 
be  separated  from  the  posses.sion,  and  whereof  seisin  can 
be  instantly  given,  and  also  a sufficient  consideration 
or  an  express  declaration  of  the  use. 

(d)  The  act  declaring,  “ That  the  estate’of  such 

person  seised  to  an  use  shall  be  adjudged  in  cestui  que 
»» 

use. 

. (e)  As  the  statute  mentions  uses,  trusts,  and  confi- 
dence, it  executes  the  possession  to  the  use  if  expressed 
by  cither  of  these  words;  Eure  v.  Howard,  Pre.  Ch. 
^43,  Skin.  209;  Broughton  r.  Langley,  2 Salk.  679: 
sec  Sanders  on  Uses,  134.  As  to  what  other  words 
will  raise  an  use,  see  Sanders,  155, 161. 

But  it  seems  material  to  remark,  that  as  it  is  a rule 
that  where  conveyances  may  operate  both  by  common 
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but  no  future  or  contingent  use,  till  they 
corner  esse.  2dly,  All  uses,  whether  con- 
tingent or  others,  not  executed  by  the  sta- 
tute, remain  in  the  mean  time  at  common 
law;  so  that  if  the  root  is  defeated,  out 
of  which  they  ought  to  spring,  the  uses  are 
utterly  destroyed  (2) ; that  is,  if  the  feoffees  ^ 

and  their  heirs  do  not  continue  their  seisin, 
or  some  other  by  their  assignment,  against 
whom  there  may  be  a remedy  in  equity  ; ssiderV.  si. 
as  where  the  party  is  in,  in  the  per,  and 
with  notice  (3),  or  without  a consideration, 
for  then  the  law  implies  notice  f/):  But  a sRoii’iAb. 

^ '■  ’»6,  797. 

law  and  stiitute,  they  shall  receive  their  operation  from 
the  common  law,  if  a feoffment  be  to  A.  and  his  heirs, 
to  the  use  of  .iV.and  his  heirs,  such  use  will  not  be  a 
statute  use,  but  a common  law  use,  the  use  and  the 
estate  going  together.  See  Jenkins  v.  Young,  Cro. 

Car.  230 : Lord  Altham  v.  Earl  of  Anglesey,  Gilb. 

Rep,  16. 

if)  ” Originally  it  was  held  that  Chancery  could 
give  no  relief  but  against  the  very  person  himself  in- 
trusted, for  cestui  que  use,  and  not  against  his  heir  or 
alienee.  This  was  altered  in  the  reign  of  H.  VI.  with 
respect  to  the  heir ; and  afterwards  the  same  rule,  by  a 
parity  of  reason,  was  extended  to  such  alienees  as  had 
purchased  either  without  a valuable  consideration,  or 
with  an  express  notice  of  the  use ; ” 2 Bla.  Com.  329 ; 
and  the  reason  assigned  by  Lord  Bacon  is,"  because 
the  Chancery  looketh  farther  than  the  common  law, 
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lease  for  years  shall  only  bind  the  future 
use,  and  not  destroy  it  for  the  freehold,  be- 
(!)  Boll.  T.  Sir  the  seisin  remains  (i).  3dly,  It  was 

H.winion,  formerly  held,  that  the  feoffees  after  the 
s^oii’iAb.  statute  had  a possibility  to  serve  a future 
139.  use,  when  it  came  m esse,  and  that  they 
should  be  reputed  the  donors  of  all  the 
contingent  estates  when  they  vested  ; and 
if  the  possession  was  disturbed,  the  feoffees 
should  have  power  to  re-enter  to  revive 
the  future  uses  according  to  their  trust ; 
but  if  they  bar  themselves  of  their  entry, 
then  this  case  being  not  remedied  by  the 
(S)Chndieigh.  statute,  remains  at  common  law  (5).  But 

isT^he^iSd'i  opinion  has  been  since  contradicted  (g); 
rouebt.  sss. 


viz.  to  the  corrupt  conscience  of  him  that  will  deal  in 
the  land,  knowing  it  in  equity  to  be  another’s;  and 
therefore  if  there  wenradix  amaritudinis,  the  considera« 
tion  purgeth  it  not,  but  that  it  is  at  the  peril  of  him 
that  giveth  it ; so  that  consideration  or  no  consideration 
is  in  issue  at  the  common  law,  but  notice  or  no  notice 
is  an  issue  in  the  Chancer}'.  Readings  on  Stat.  of  Uses, 
312. 

(g)  See  Hales r.  Risley,  Pollex.  390;  in  which  the 
doctrine  laid  down  in  Chudleigb’s  case,  and  Wegg  «. 
Villers,  and  several  other  cases,  is  referred  to  the 
dread  of  a perpetuity ; and  as  such  reason  is  done  away 
by  the  determination  of  Archer’s  case,  the  power  of  the 
feoffees  to  destroy  the  contingent  lemaiaders,  or  tlie 
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and  it  is  now  held,  that,  to  the  raising  of 
the  future  uses  after  tlic  statute,  the  re- 
gress of  tlie  I’eofl’ees  is  not  requisite,  and 
th*^at  they  have  no  power  to  bar  these  fu- 
ture uses;  for  the  statute  has  taken  and 
transferred  all  the  estate  out  of  them,  and 
they  are  as  mere  instruments.  So  that 
contingent  uses  do  now,  like  other  con- 
tingent remainders,  depend  upon  the  par- 
ticular estate.  For  to  reduce  tjie  estates 

necessity  of  tlieir  entries  to  reduce  or  restore  them,  nre 
said  no  longer  to  exist.  Witli  respect  to  the  necessity 
of  the  fi'off'te’s  actually  entering  to  restore  the  contin- 
gent uses,  Mr.  Fearne  observes,  that  we  ought  to  be 
very  cautious  how  we  at  this  day  adrfiit  sucl»  a doctrine 
in  practice,  a doctrine  which  would  lead  us  to  con- 
clude, that  in  the  common  cases  of  strict  settlement 
upon  marriage,  where  the  conveyance  is  by  way  of  use, 
if  the  father,  the  first  tenant  for  life,  were  by  feoff- 
ment to  devest  the  estates,  leaving  them  a right  of  en- 
try, the  contingent  remainders  to  the  sons  could  not 
take  etfect,  unless  the  mother,  supposing  her  lo  take  a 
remaindt-r  for  life,  and  to  survive  the  father,  or  else 
tlie  trustees,  to  whom  the  remainder  for  preserving 
contingent  uses  was  limited, or  else  the  general  grantees 
or  releasees,  to  whom  tlic  lands  were  conveyeefto  the 
uses  expressed,  s'.iould  actually  make  an  qatjyroto  the. 
lands;  an  opinion,  which,,  he  obf|fcyes,^|titlk3rt!  due 
deference  to  what  was  delivered  InnKjf'couiitt  iCing’s 
Bench,  in  their  arguments  upon  rb'^edee  oWVe,^-  i-. 
Villers,  he  cannot  persuade  himself  would  lioid  at  this 
' day.  ^ 
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^ conveyed  by  way  of  use  to  tlie  common 

Jaw,  which  all  sides  agree  was  the  chief 
end  of  the  statute  of  uses,  nothing  ought 
♦ to  lie  leJt  in  tlie  feoffees,  no  need  of  any 
. . scintilla  juris,  or  power  of  re-entry  for  tlie 

• ■ beneht  of  the  contingent  uses,  nor  power 

in  the  feoffees  to  destroy  tliein,  but  they 
are  mere  conduit-pipcs.  And  the  other 
conceit  was  grounded,  as  it  seems,  upon  a 
zeal  agaiiist  perpetuities  and  contingent 
(suriteiT.  remainders  (6),  there  being  at  that  time 
ImC  m5,39S.T1o  received  opinion  that  the  destruction 
of  a particular  estate  would  destroy  a con- 
^ tingent  remainder,  till  afterwards,  in  Ar- 

r>iRrp.  66.  c/ier's  case  (7),  it  was  so  adjudged. 


SECTION  II. 

» ' A 

A.ND  it  sedihs  to  be  the  rule  of  this 
court,’i^that*r  where  a man  is  a pur- 
• chaser  for  valuable  consideration,  without 
notice,  ^he  shall  not  be  annoyed  in 
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equity  (h);  not  only  wlierc  he  has  a prior 
legal  estate,  but  where  he  has  a better  title 
or  right  to  call  for  the  legal  estate  tliaii 
the  other  (1).  But  by  taking  a convey*  (i)  Wiikcr  t. 
ance,  with  notice  of  the  trust,  he  hiuiselfs  ’v^ro'^s^ 
becomes  the  trustee  (/)  , and  must  not,  to  c.o/'and 

Ward.Fnrrcit. 

69.  Manwll  ».  Manjcll,  2 I’.  Wnu.  678.  Hrandlvra  t.  Ord,  I Atk.  571. 
knellin;'  v.  ‘njuiut,  2 til.  Ca.  47.  Millard's  catc,  2 I'rceiu.  43.  Dijby  v.Mor- 
gan,  1 Oil.  Hrp.  I 29. 

{/()  This  rule  is  foiintleJ  on  a priiici|jle  of  equity 
too  obvious  to  require  illustration.  It  seems,  however, 
to  have  been  broken  in  upon  by  the  decisions  in  the 
cases  of  Burgh  r.  Burgh,  liep.  Temp.  Finch,  2S  ; and 
Williams  c.  Lambe,  3 Bro.  Cli.  2o‘l : in  the  former 
of  which  cases  the  court  appears  to  have  interposed 
bo  the  [irejudiceof  a judgment-creditor,  without  no- 
tice of  plaintifl's  equity;  and  in  the  latter,  to  the 
prejudice  of  a purchaser,  without  notice  of  plaintift'’s 
title  as  dowress.  With  respect  to  those  instances  in 
which  a hona  fide  purcliaser  has  in  erjuity  been  post- 
poned, in  respect  of  his  conniving  at  the  subsequent 
fraud  of  him  under  whom  he  derived  his  title,  they 
are  evidently  exceptions  to  the  general  rule,  which  is 
confined  to  the  claim  of  the  purchaser  at  the  tune  of 
completing  his  purchase;  a claim  which  he  may 
forfeit  as  to  third  persons,  by  subsequent  misconduct. 

See  B.  1.  c.  3,  8.  -1. 

(i)  This  proposition  is  stated  too  generally  ; for 
though  an  immediate  or  tirst  purchaser,  with  notice 
of  an  equitable  claim  in  another,  shall  certainly  not  be 
allowed,  though  a purchaser  for  valuable  consideration, 
to  protect  himself  against  such  equitable  claim  ; yet  if 
. L a 

» 
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get  a plank  to  save  himself,  be  guilt3"  of  a 
breach  of  trust,  notwithstanding  an^'  con- 
(2)Saumin«  sidcrution  paid  (2).  Yet  where  the  trust 
2 vcrn!27i.  is  general,  as  to  pay  debts,  though  lie  has 
notice  of  them,  the  purchaser  seems  not 
t (3^  Co'pfpper  obliged  to  sec  the  mone}'  applied  (3); 
ch.ca.ii3,  Otherwise,  if  the  debts  be  particular  (/i.), 
viMcrfyni’an,  as  for  payment  of  debts  in  a schedule  (4). 

Barnard.  78. 

Lloyd  y.  Bald. 

■win,  1 Tez.  173.  llhell  v.  Beane,  1 Vez.  215.  Sniilh  y.  Ciuyon,  1 Bro.  Cli. 
Bep.  1 8G.  (4)  Cuttiyll  v.  Uampsou,  2 Vem.  5.  I.Ioyd  y.  Baldwrii,  1 Vez.  173. 

^ a person.havingnotice  ofan  equitable  claim  in  another, 

purchase  from  one  who  had  not  notice  of  such  claim, 
he  may  ])rotect  himself  by  want  of  notice  in  his  vendor, 
such  protection  being  necessary  to  secure  to  the  hona 
fide  purchaser,  without  notice,  the  full  benefit  of  his 
purchase;  Harrison  v.  Forth,  Pre.  Ch.  .it;  Brandling 
V.  Ord,  1 .\tk.  o71  ; Sweete  r.  Southrote,  2 Bro. 
Rep.  60'.  Neither  shall  a purchaser,  without  notice 
from  a purchaser  witli  notice,  be  considered  inequity 
as  bound  by  the  trust ; Eerrars  i\  Cherry,  2 Vern. 
3S4 ; Mertins  r.  Jollifle,  Ambl.  313.  It  may  be 
material  to  remark,  that  notice  is  not  confined  to  the 
time  of  the  contract;  for  if  a person  who  has  a lien 
in  equity  on  the  premises,  give  notice  of  such  equitable 
lien  before  actual  payment  of  the  purchase  money,  it 
is  sufiicient ; Tourviile  v.  Nash,  3 P.  Wnis.  .307; 
Story  r.  Lord  Windsor,  2 Atk.  ti,30 ; Hartlingham 
c.  Nicholls,  3 Atk.  301.  Or  before  the  e.Neculion 
of  the  conveyance,  though' the  purchase-money  be  ac- 
tually paid.  See  Wigg  c.  Wjgg,  i Atk.3S  l;  but  see 
llillr.  Bickerdike,  12  May,  1801,  Exch. 
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So  altlioiigli  the  law  hath  mtnistcd  the  ex- 
ecutor with  the  personal  estate  to  pay 
debts,  and  unless  he  has  an  absolute 
power,  he  has  none  at  all ; yet  if  a term 
is  devised  to  executors  to  raise  2000/.  for 
the  portion  of  his  daughter,  and  the  ex- 
ecutors mortgage  this  term,  the  portiolx 
shall  be  preferred  (/)• 

{k)  But  though  the  purchaser  t)C  bound  to  see  to 
the  application  of  the  money,  as  to  schedule  debts,  he 
is  not  bound  to  see  that  only  so  much  real  estate  is  sold 
or  mortgaged  as  will  discharge  such  scheduled  debts  ; 
Spalding  r.  Shalmer,  1 Vern.  aoi  ; unless  there  be 
collusion  between  the  heir  and  trustee  ; Culpepper  v. 
Aston,  2 Cli.  Ca.  115,221.  Neither  is  he  bound  to 
see  to  the  payment  of  debts  generally,  rtor  of  legacies,  if 
the  estate  be  charged  generally  with  debts  and  legacies; 
for  not  being,  in  such  case,  bound  to  see  to  the  discharge 
of  debts,  he  cannot  be  e.xpected  to  see  to  the  discharge 
of  legacies,  which  cannot  be  paid  till  after  the  debts; 
Mar\'in  c.  Cook,  5th  May,  1708;  Jebb  r.  Abbot,  9th 
February,  1782;  Bro.  Appendix  to  1 vol.  llep.  Ch. 
p.  11.  Rogers  V.  Skillicornc,  Ambl.  188. 

(/)  This  point  was  so  adjudged  by  the  House  of 
Lords,  in  the  case  of  Humble  v.  Bill,  Vern.  41-1. 
But  it  seems  to  have  been  overruled  by  the  case  of 
Ewer  ».  Corbett,  2 P.  Wins.  148;  Elliott  c.  Merry- 
man,  2 Atk.  41.  Barnard.  78,  and  particularly  in  Nu- 
gent V.  Gifford,  1 Atk.  403.  recognised  in  Ithell  v. 
Beene,  1 Vez.  215;  Meade  v.  Lord  Orrery,  3 Atk. 
235.  In  which  cases  it  was  held,  that  the  alienation 


(1)  Fcrmor’f 
ra«r,  3 Rep. 
'H,  h.  Palm- 
er, 158. 


(2)  Id.  Ba. 
riin’i  Re^id- 
io;s  p.  1 2. 
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of  the  executor,  even  for  his  own  debt,  would  be  gooil, 
iiBlesstbe  purcuaser  colluded  will)  tbe  executor,  as  in 
Crane  r.  Drake,  i Vern.  Old.  But  .see  Totulin.son  r. 
Smith,  Rep.  Temp.  Finch,  378  ; Langley  r.  I',  of 
Oxford,  Ambl.  17,  and  .Mr.  Butler'.s  note,  Co.  Lit. 
292.  See  also  Andrew  r.  MTigley,  4 Bro.  Rep.  125, 
Bonney  v.  Riilgard,  cited  in  2 Bro.  Rep.  438;  Hill  r. 
Simpson,  7 Vez.  152. 


Sl-CTIO.V  III. 

It  is  notice  of  the  use,  therefore,  that 
is  all  the  ctl’ect  of  the  matter ; for  then  he 
is  particeps  criminis,  ct  dolus  et  fraus  uanini 
patrocinantur  (1),  since  in  conscience  he, 
purchased  my  land  or  my  goods.  For 
the  common  law,  whenever  it  found  a 
consideration,  discharged  the  covin  ; but 
Chancery  looks  further  to  the  corrupt 
conscience  of  the  party,  that  will  traffic 
for  what  in  equity  he  knows  to  belong  to 
another  (2).  And  in  all  cases  where  the 
purchaser  cannot  make  out  a title,  but  by 
a deed  which  leads  him  to  another  fact, 
the  purchaser  shall  not  be  a purchaser 
without  notice  of  that  fact,  but  shall  be 
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presumed  cognizant  thereof  (m) ; for  it 
was  crassa  negligentia,  that  lie  sought  not 
after  it,  and  this  is  in  huv  a notice  (3). 
So  where  in  a jointure  there  was  a cove- 
nant against  incumbrances,  excc[)t  leases, 
or  copies  determinable  on  three  lives,  the 
exception  of  leases  ut  supra,  gave  notice  of 
former  leases,  and  therefore  he  must  take 
notice  of  the  covenants  contained  in  them 

(4) .  So  there  was  sufficient  notice  in 
law,  or  an  implied  notice,  where  the  mort- 
gage was  excepted  in  the  defendant’s  con- 
veyance, and  therefore  they  could  not  be 
ignorant  of  the  mortgage,  and  ought  to 
have  seen  it,  and  that  would  have  led 
them  to  the  other  deeds,  in  which,  pur- 
sued from  one  to  the  other,  the  whole 
case  must  have  been  discovered  to  them 

(5) .  And  notice  of  the  marriage  has 

been  construed  as  notice  of  the  jointure ; 
because  the  wife,  being  under  the  power 
of  her  husband,-  could  not  give  proper 
notice,  so  as  to  prevent  the  alienation 


(.^)  ^toor  r, 

2 Ch.  Ca.245. 
Bo rev  V. 
Smith,  1 Vem. 
(49.  Ftrnrs 
V.  Cherry, 

9 Vcni.  384. 
Hunch  T. 

Kent,  I Vero. 
319.  Hra{KT’f 
Company  v. 
Yardtey, 

2 Veru.  662. 

(t) Tanner  v. 
Flor*Mire, 

I Ch.  Ca.  239. 
Vane  ' 

Ld.  Barnard, 
Gilb*  Ue|i,  7- 


(S)  Bisco  t.E, 
of  Kanburr, 

1 Ch,Ca.287. 


(m)  The  gcrteral  rule  is,  that  whatever  is  sulTicient 
to  put  tlie  party  upon  au  inquiry,  is  good  notice  in 
equity.  Smith  v.  Low,  I Atk.  490.  Merlins  ti.  Jol- 
liffe,  Ambl.  ,‘H3.  See  also  Plumb  r.  S.  Fluitt,  MS. 
Feb.  3,  1791.  Tayler  v.  Stibbert,  2 Ves.  jun.  437. 
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(G ) Arg.  Bo- 

V.  ^nlith, 

5 Vem.  H?. 


t 


of  her  interest.  So  if  a man  purchases 
under  a will,  by  which  the  trust  is  created, 
he  must,  at  his  peril,  take  notice  of  the 
operatiort  and  construction  of  the  law  upon 
it.  And  thou!>:h  this  be  called  a notional 
notice,  yet  it  is  such  a notice  as  has  always 
been  allowed  to  be  good  ; for  every  man 
is  presumed  to  be  conusant  of  the  law 
of  the  realm  (h),  and  he  shall  not  take  ad- 
vantage of  his  own  ignorance,  but  caveat 
emptor  (G). 

» 

(n)  So  also  is  every  man  presumed  to  be  attentive 
to  what  passes  in  a sovereign  court  of  justice;  and, 
therefore,  a purchaser  pendente  life,  even  for  valuable 
consideration,  and  without  express  or  otherwise  im- 
plied notice,  will  be  bound  by  the  decree.  .Sorrel  v. 
Carpenter,  3 P.  AVnis.  163.  Wliitsley  v.  E.  of  Scarbo- 
rough, 3 Atk.  3f)2.  Moor  T.  Moor,  Bard.  407.  AValkcr  r. 
Smallwood,  Ainbl.  ti76.  But /ispe/irfrus  being  only  a 
general  notice  of  an  equitj’  to  all  the  world,  it  cannot 
alfect  any  particular  person  with  a fraud,  unless  such 
person  had  also  express  notice  of  the  title  in  dispute. 
Meed  r.  Lord  Orrery,  3 Atk.  243.  The  Us  pendens 
must  also,  in  order  to  bind,  be  in  full  prosecution. 
Preston  r.  'I’ubbin,  1 Vern.  266.  In  general,  a de- 
cree is  not  constructive  notice  to  persons  not  parties  to 
it;  butif  a person  not  party  have  express  notice  ofsuch 
decree,  he  shall  be  bound  by  it.  Harvey  r.  Montague, 
1 Vern.  57. 
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SECTION  IV. 


And  notice  of  the  plaintiff’s  title  to 
the  agent  or  purchaser  for  another  (1),  (i)  Mfiry 

. r , , , Abney,  ICh. 

as  likewise  notice  to  tlie  counsel  or  attor-  c»  ss.  shei- 


ney  that  peruses  the  title  (2),  is  notice  Amb™. 
to  the  party  himself,  because  a pre-  Mammon!"/' 
sumptivc  no'tice  to  the  party.  So  where 
all  the  securities  were  transacted  by  the  (9)  .ve»« 

same  scrivener  (3),  notice  to  him  is  notice  Atk  646. 

1 1,  'i  1 .r  I (31  Brolherton 

to  them  all  ; and  consequently  they  that  v.Hatt,ivera. 
lend  last  must  come  last,  for  he  was  in 
nature  of  an  agent  to  them  all.  So  where 

O .1* 

A.,  having  notice  of  an  incumbrance, 
purchases  in  the  name  of  B.,  and  then 
agrees  that  B.  shall  be  the  purchaser, 
and  he  does  accordingly  pay  the  purchase 
money,  without  notice  of  the  incum- 
brance ; though  B.  did  not  employ  A,, 
nor  knew  tjjjy  thing  of  the  purchase 
till  after  it  was  made,  yet  B.  approving 
of  it  afterwards,  made  A.  his  agent  ab  ' 
initio,  and  therefore  shall  be  affected 
with  the  notice  of  A.  (4).  But  though  (*)  Jetmin-tf  • 
notice  to  a man’s  counsel  is  construed  v«^“609.*  i 
as  notice  to  himself,  yet  where  the  coun- «4.'%»neT. 

2 Barnard, 

Gilb.  Rep.  7. 
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sel  comes  to  have  notice  of  the  title  in 
another  affair  which  it  may  be  he  has 
forgot,  when  his  client  comes  to  advise 
with  him  in  a case,  with  other  circum- 
stances, that  shall  not  be  such  a notice  as 
fj)PrMton».  to  bind  the  party  (5)  (o). 

Tulibln.lVern. 

387-  Lowtber  v.  Carlton,  S .\tk-  IS9- 

(o)  The  rule  laid  down  in  Fitgerald  v.  Falconbridge, 
Fitzgibbon,  207,  requires  the  notice*“  to  be  in  the 
same  transaction,  which  rule  is  distinctly  recognized 
by  Lord  Hardwicke  in  Warwick  v.  Warwick,  3 
Atk.  291. 


SECTION  V. 

Lastly,  a trust  is  revived  by  a re- 
purchase of  the  trustee,  although  a fine 
passed  ; for  it  being  but  a conveyance,  it 
did  not  extinguish  or  separate  the  trust, 
but  transferred  both  together,  and  in  the 
gift  of  the  land  he  gives  all  the  interests 
and  demands  by  reason  of  the  land.  And 
so,  where  a man  wrongfully  possesses 
himself  of  my  goods,  and  sells  them  in 


Digitized  by  Google 


* 


Ch.  VI.  § 6.  OF  E .'CTIXGUISHMENT  OF  USES. 

iii  a market  overt ; if  lie  afterwards  buys 
these  goods  again,  1 may  seize  them  in  his 
custody  (1)  {p). 

[p]  The  decree  referred  to  in  Bovey  v.  Smith  appears 
to  have  been  reversed  by  the  Lord  Kee[)cr,  I V'erii. 
1 14 ; but  the  reversal  is  referrable  to  the  implied  actpii- 
esceiice  of  the  cestui  que  trust.  The  rule  stated  by 
ourautiior  may  therefore  be  considered  as  in  no  degree 
affected  by  such  reversal  ; and  indeed  it  seems  to  flow 
from  the  maxim  of  law,  that  no  man  shall  be  allowed 
to  take  advantage  ofhi.s  own  wrong:  upon  the  ground 
of  which  tnu.\iiii  it  has  been  held,  that  if  a disseisor 
alien,  and  a descent  is  cast,  and  afterwards  the  disseisor 
re-acquires  the  estate,  the  disseisee  may  re-entor. 
Liu.  s.  3y.  Co.  Lilt,  ‘i  ti,  a. 


4 


SECnON  VI. 

As  to  the  revocation  of  uses  (q),  it  is  a 
general  rule,  that  things  may  be  avoid- 
dH  and  determined  by  the  same  ceremo- 

(9)  Powers  of  revocation  of  uses  of  lands  are  very 
frequent  in  merely  voluntary  conveyances,  but  have  of 
late  been  disused  in  marriage  settlements,  doubts 
having  arisen  whether  such  settlements  are  not  frau* 


155 


» 


(I)  Roirjr  T. 
Smith,  S Ch. 
Ca.  126.  I 
Vfrn.  60. 
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• nies  and  acts  by  which  they  were  raised. 
That  which  passes  by  livery  ought  to  be' 
avoided  by  entry;  that  which  passes  by 

<lulent  w ithin  tlie  27th  Eliz.  Btiller  v.  Waterhouse, 
Sir  T.  Jones,  91,95.  See  Mr.  Booth’s  opinion  annexed 
by  Mr.  Ilillyard  to  (ith  ed.  Sheppard's  Touchstone. 
Powers  of  revocation,  in  their  rrcatioii,  are  to  be  con- 
strued favourably,  and  therefore  no  express  or  techni- 
cal words  are  necessary  to  the  creating  of  such  powers  : 
but  any  expression  which  denotes  an  intent  to  reserve 
such  power  will  be  snfticient.  See  Bishop  of  Oxford 
V.  Leighton,  2 Vern.  376.  Lavender  v.  Blackstone, 
3 Keb.  26.  But  if  such  power  be  once  executed,  that 
is,  the  old  uses  over  the  whole  estate  revoked,  rfnd 
new  uses  limited,  such  new  uses  cannot  be  revoked 
without  an  express  reservation  of  a power  for  such 
purpose;  Hele  V.  Bond,  Pre.Ch.  474.  See  also  Zouch 
V.  M'oolslon,  2 Burr.  1136.  2 Vez.  211.  A power 

of  revocation  may  extend  to  all  the  limitations,  or  be 
restricted  to  a particular  estate  limited  by  the  convey- 
ance ; as  where  the  use  is  to  A.  for  life,  remainder  over, 
with  a power  to  revoke  the  estate  for  life  onlyy'this 
seems,  says  Rolle,  to  be  a good  power;  Thotnson 
V.  Freston,  2 Roll’s  .\br.  262.  pi.  1.  A power  of  revo- 
cation maybe  either  a power  relating  to  the  land,  that 
is,  a power  limited  to  one  that  had,  hath,  or  shall  have 
an  estate  or  interest  in  the  land;  which  pow’er  is  either 
appendant  or  in  gross,  or  simply  collateral ; as  where 
the  party  to  whom  the  power. is  reserved  hath  not,  n^or 
ever  had  any  estate  in  the  land  ; Edwards  v.  Slater, 
Hard.  413.  Gilb.  on  Uses,  141, 143.  Sanders  on  Uses 
and  Trusts,  28S.  & $cq.  As  to  the  diflerence  of  construc- 
tion of  such  powers  as  are  coupled  with  an  interest, 
and  such  as  are  purely  collateral,  see  next  section. 


Digitized  by  Google 


Ch.  VI.  § 6.  OF  EXTINGUISHMENT  OF  USES. 


15T 


gr;int,  by  claim  ; that  which  passes  by 
way  of  charge,  determines  in  like  man- 
ner by  way  of  discharge.  And  so  at 
common  law,  an  use  which  was  raised  by 
a declaration  or  limitation,  might  cease 
by  words  of  declaration  or  limitation  fl).  (OU  Bifon-s 

•Tfc  Trt'  Hcadinj;*  ou 

But  an  UhC  executed  by  the  statute  diners  suuiie  of 
not  from  a legal  estate,  and  cannot  be 
waived  or  determined  w ithout  entry.  Yet 
for  the  necessity,  where  the  party  himself 
is  tenant  for  life,  (as  in  the  usual  powders 
of  revocation),  by  the  revocation  the 
estate  ceases  without  entry  or  claim  ; be- 
cause he  cannot  enter  upon  himself,  and 
an  express  act  of  revocation  is  as  strong 
as  any  claim  can  be  (2).  And  therefore,  (3)DigRt<i- 
that  whiclj  in  a conveyance  at  common  174. a. 
law  is  called  a condition,  by  way  of  use 
is  called  a limitation,  or  a conditional  li- 
mitation ; because  it  has  the  efl'cet  of  a 
limitation  to  determine  an  estate  of  free- 
hold without  entry  (3).  And  by  the  same  (3)Co.  Liii. 

, ' . ‘ , , 237,  a.  3l)S.  b. 

conveyance  as  tlie  ancient  uses  arc  revoked,  buiIpvs  noir 
by  the  same  conveyance  other  uses  may  be  e'l 
limited  or  raised  : for  since  the  ancient  uses 
cease  ipso  facto  by  the  revocation,  without 
claim  or  other  act,  the  law  will  adjudge  a 
• priority  of  operation  in  the  deed,  tlioiigb 
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it  be  sealed  and  delivered,  and  takes  effect 
altogether.  And  therefore  it  shall  be  first 
in  constriiction  of  law,  a revocation  and 
ceasing  of  the  ancient  uses,  and  then  a 
limitation  or  raising  of  new  ; for  the  law 
will  marshal  several  acts  done  at  the  same 

(4)Di-»i«’scaie  iliat  all  inav  stand  (-f).  But  unless 

Fiizwiiiiarn’i  lie  rcscrvcs  a power  e.\pressly  to  limit  new 

raw,  6 Hep.  , , 1 / \ 

3!. 33.  uses,  he  can  only  revoke  (r). 

[r)  By  which  must  bo  umlerstood,  that  the  oldcon- 
ve3’auce  cannot  be  charffod  with  new  uses,  unless  a 
pow'er  to  limit  new  uses  be  reserved.  This  proposition 
is  agreeable  to  the  decision  of  the  court  of  Common 
Pleas;  see  .Anon.  1 Str.  .584;  but  it  is  in  direct  oppo- 
sition to  the  authority  of  Sir  W m.  Blackstone,  2 Com. 
3.39,  w'ho  states  the  limitations  of  new  uses  to  be  inci- 
dent to  the  power  of  revoking  the  old  uses.  The  learn- 
ed commentator  refers  to  Co.  Litt.  237.  The  passage 
on  which  he  relics,  is,  that  if  the  covenantor  who  had 
an  estate  for  life  revoke  the  uses  according  to  his  pow- 
er, he  is  seised  again  in  fee-simple,  without  entry 
or  claim.  The  consequence  of  revocation, as  thus  stated 
by  Lord  Coke,  is  certainly  good  law;  and  as  the  uses 
of  tlie  original  conveyance  are  destroyed,  he  may  of 
course  limit  new  uses  by  a new  grantor  covenant  on 
consideration;  but  the  doubt  is,  whether  such  new 
uses  can  take  eflcct,  as  uses  springing  out  of  the  ori- 
ginal conveyance.  Mr.  Powell,  who  has  brought  toge- 
ther the  cases  upon  this  point, conceives  that  tliey  can- 
not; for  that  the  old  uses,  cc.osiug  by  the  revocation, 
and  there  being  no  e.^press  power  to  declare  new  use.«, 
the  estate  out  of  which  the  old  uses  aro.se  becomes  free. 
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from  them  ; for  thatestate  was  only  bound  by  the  uses 
limited  thereon,  with  power  of  revocation,  and  the 
consideration  extended  to  those  uses  only  ; and  conse- 
quently after  revocation  it  wasfreed  from  them.  Powell 
on  Powers,  27<).  And  the  case  of  Ward  v.  Lenthal, 

1 Siderf.  34.'J,  seems  to  bear  out  this  opinion  ; for  in 
that  case,  the  deed  limiting  new  uses  having  reserved 
a power  of  revocation,  but  not  a power  to  limit  new 

^ uses,  the  snhscqueht  declaration  of  new  uses  was  held 
bad.  But  the  cases  referred  to  in  Colston  v.  Gardner, 

2 Ch.  Ca.  36,  and  in  Fowler  v.  North,  3 Keblc,  7, 
are  certainly  irreconcileable  with  Mr.  Powell's  con- 
clusion, and  our  author’s  proposition,  even  qualified 
as  above. 


, SEC  riON  VII. 

These  powers  of  revocation  tvere 
*’•  only  allowable  in  conveyances  by  way 
of  use  (s),  for  in  a legal  conveyance  such 
a power  would  have  been  rcpugna^it  (l).  (i)Co.i,iu 
And  they  are  a law  whicli  a man  puts 
upon  himself,  by  virtue  of  the  power 

(s)  By  this  must  be  understood  a statute  use,  for  if 
j4.  enfeoff  B.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs,  the  use  will  be  executed  at  common  law,  and 
the  proviso  or  power  of  revocation  by  the  feoffor 
would  be  repugjMUit  and  void.  Touchstone  li2a.  : . : 
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which  every  one.  has  of  disposing  of  his 
own  as  he  pleases  ; and  therefore  they 
ought  to  be  performed  in  all  the  inci- 
dental circumstances  re([uircd  by  the  pro- 
(s)Scrop.-’t  viso  (2),  viz.  as  to  subscription,  witnesses, 
iTrKibbeu'’C  or  the  like  ; for  these  ceremonies  were 
^hludM<!n-  appointed  by  him  to  prevent  fraud  and 
*’Orprise  (/).  And  there  can  be  no  revo- 
65,  108-  cation  in  equity  (3),  where  it  is  not  a good 

Ducheji  of  • , , \ 

Albemarle  revocatiou  at  Jaw  (u),  unless  there  be  a 

V.  Bath, 

2 Freem.  121.  (3)  Bath  v.  Montague,  3 Ch.  Ca.  108.  Pigolt  t.  Peuricc, 
Comios'sHcp.  250.  Frc.Ch.  471.  Zuuch  t.  Wuolslun,  2 Burr.  1136. 


(/)  That  uses  may,  in  favour  of  the  intent,  be  re- 
voked by  construction  or  implication,  see  Scrope’s 
case,  10  Rep.  144.  E.  of  Leicester’s  case,  1 Ventr. 

2S0. 

(ri)  With  respect  to  what  shall  be  deemed  a good 
execution  of  such  power,  it  seems  agn  evl,  that  it  may  , • 
be  e.xecuted  by  several  deeds,  if  the  first  executed  do  . ^ 
not  e.xtinguish  the  power;  see  E.  of  Leicester's  case, 

1 Ventr.  280.  It  seems  also  agreed,  that  the  jxiwer  of 
revoking  the  old  and  limiting  new  uses  may  he  exe- 
cuted at  diiferent  times  over  difierent  parcels  of  the 
estate  subjected  thereto;  see  Zoiicli  r.  Woolston,  2 
Burr.  113(i,  in  which  the  cases  upon  this  point  are 
brought  together;  see  also  Powell  on  Powere,  282.  A 
power  of  revocation  may  also  lie  executed  condition- 
ally or  pro  fanfo.  Thorne  r.  Thorne,  1 Vern.  141.  Per- 
kins r.  Walker,  1 Vern.  97.  It  may  also  be  executed 
abfolutely,  or  with  power  of  revocation.  Adams  v. 

« 
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clear  intention  of  tlie  party  to  revoke,  , 

\vj^ich  lie  was  prevented  carrying  into  ex- 
ecution pursuant  to  the  power,  by  fraud  V 
or  accident  (4).  But  there  is  a ddference(^> 
betwixt  a power  reserved  to  a stranger*  s cii.  ca  lo?, 
and  to  the  owner  himself.  For  a power 
to  alter  or  charge  the  estate  of  another 
shall  be  construed  strictly,  and  shall  never 
be  extended  beyond  the  letter  and  inten- 
tion of  the  parties,  because  it  is  to  affect 
the  estate  of  a third  person  (;5j.  But  a (5)Sajiev. 

f ' . ^ . , Freeland, 

power  over  a man  s own  estate  is  parcel  2 vcnir.  350. 
of  the  old  dominion  reserved  to  him,  and  ur'°^cMer’ 
for  the  benefit  of  the  party  himself,  and  * 
voluntary,  and  therefore  shall  be  expound- 
ed favourably,  many  estates  depending 
• upon  such  powers  (ti).  Also  a po"’er  re- ^ 
served  to  himself,  who  has  a present  estate,  , 

or  shall  have  by  the  ceasing  of  the  uses,  Fiiiseraidr. 

r . J , . L.  Falcon- 

savours  ot  an  interest,  and  may  be  extin-  bridge, 
guished  by  a feoffment  of  the  land,  or  re- 
lease  to  him  that  has  the  freehold ; for  he 

AdainR,  Cowp.  631.  It  also  seems  agreed, that  a pow- 
er to  lease  the  premises  i.s  incidental  to  the  power  to 
revoke  the  uses  ; Goodright  o.  Cater,  Dough  467,  463. 

I cannot  conclude  this  note  without  reconmiending 
the  reader  to  consult  i\Ir.  Powell’s  Essay  on_the  Law 
of  Powers,  wliich  brings  together  the  vario.us  nice  and 
ahstiuse  learning  w hich  belongs  to  this  subject. 

VOL.  II.  M 
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. wlio  raises  and  limits  the  use,  shall  be 
supposed  the  donor  (7);  but  a power  to 
(sV  ^ stranger  (8)  is  merely  collateral  (x). 

r:ise,  I Kc;>. 

174. 

power  Be  simply  collateral,  the  fine  or 
feollment  of  him  who  created  it  will  not  e.\tinguish  it. 
Oilb.  Uses,  1 1 1.  Willis  r.  Shorral,  1 Atk.  47*1.  Nei- 
ther will  a release  by  him  to  the  owner  of  the  freehoM. 
Digges’ case,  I Rep.  174.  Nor  can  he,  in  e.xccuti^g 
it,  reserve  to  himself  a power  of  revocation.  Walfv. 
Thurbornc,  1 Vern.  3ja. 


SEC  riON  VIII. 

In  case  of  merger  of  terms,  the  diversity 
n)Giib  Lex  ^ortiierly  taken  (1)  was  this,  if  a man 
I'ratorii,  S64.  Jias  tlic  s.ame  interest,  and  absolute  domi- 
nion and  property  in  the  whole  inherit- 
ance (y)  as  he  has  in  the  term,  or  power 

(j/)  The  general  rule  is,  that  where  there  is  no  legal 
estate  standing  out,  but  only  an  equitable  charge,  and 
the  inheritance  conies  to  the  person  entitled  to  the 
charge,  the  charge  shall  merge  ; but  the  estate  of  in- 
heritance must  be  an  estate  in  fee-simpre,and  not  mere- 
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for  raising  money  out  of  the  inheritance, 
there  it  must  merge ; for  a man  caunot 
have  a power  to  raise  money  merely  for 
my  benefit  out  of  that  which  is  mine. 

But  if  there  be  any  difference  in  the  two 
interests  (z),  or  any  other  person  inter- 
mediate (2),  then  there  can  be  no  merger  ; (U  chamber. 

„ . - , , ■ \ r-  ''  Kwer, 

for  if  there  be  any  merger  m the  first  case,  jhuI.i.  ii. 
.it  will  change  the  intent  of  the  convey- 
ance ; and  in  the  other  case,  there  being  comhrrbach, 
an  intermediate  estate,  there  is  no  merger 
at  law,  no  more  is  there  in  a court  of*^"'*«'- 

_ Poph.  3. 

equity  m the  case  ot  a trust.  But  it  has  Piimkeit  v. 

Holmes, 

1 Ler*  11« 


ly  an  estate  tail.  Duke  of  Cliamlos  v.  Talbot, 2P. Wins. 
C04.  Chester  o.  Willcs,  Ambl.  24(>.  With  respect  to 
mergers  of  charges  by  theparticulartehantpaying  them 
off,  it  seems  that  a tenant  for  life,  discharging  an  in- 
cumbrance, shaft  not  be  presumeil  to  have  iritended  to 
benefit  the  inheritance  ; but  that  a tenant  in  tail,  dis- 
charging an  incumbrance,  shall  be  presumed  so  to  in- 
tend ; but  the  presumption  in  either  case  may  be  re- 
pelled. See  Jones  v.  Morgan,  1 Bro.  Ch.  Rep.  200. 

(i)  As  if  one  interest  be  in  outer  droit,  and  the  other 
not.  Co.  Litt.  .333.  b.  4 Leon.  37.  Cage  r.  Acton, 
1 Salk.  3 ’6.  Platt  v.  Heap,  Cro.  Jac.  275.  See  15 
Viner’s  Abridgment,  Merger,  A.  2.  p.  362.  So  if  the 
husband  be  possessed  of  the  term  in  right  of  his  wife, 
his  purchase  of  the  fee  will  not  extinguish  the  lease. 
Gong  V.  Radford,  Hob.  3. 

M 2 
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(3)Tboma»  bccii  sincc  held  (3),  that  where  the  inhe- 
2 v^rn.  34s!  ritance  descended  to  the  daughter,  as 
' heir,  who  was  also  entitled  to  the  trust  of 
iwiv.MOT*.the  term  for  her  portion,  so  that  she  had 
Ran.  2\cra.  game  dominion  over  both,  yet  there 
could  be  no  merger  of  the  term,  for  that 
was  lodged  in  trustees,  and  so  not  merged 
at  law,  nor  consequently  in  equity.  For 
where  an  infant  has  two  rights  in  her,  this 
court,  which  is  to  take  care  of  infants, 
will  always  preserve  that  right  Avhich  is 
most  beneficial  for  the  infant.  And  in 
this  case  it  was  for  the  interest  and  advan- 
tage of  the  infant,  that  the  portion  should 
be  looked  upon  as  a continuing  and  sub- 
sisting charge,  and  not  sink  into  the  inhe- 
ritance; because  it  might  have  been  a 
means  to  have  preferred  her  in  marriage 
during  her  infancy,  before  she  was  capa- 
ble of  making  a settlement  of  her  real 
estate;  and  likewise  when  of  the  age  of 
Ri.hopv.  seventeen  (4), she  was  capable  of  disposing 
469  pcrsonal  estate,  either  for 

Pre  Ch”^i6'’  debts,  or  in  legacies  amongst 

her  relations  (o). 

{a)  In  the  case  of  Thomas  v.  Keymish,  referred  to, 
os  also  in  the  case  of  the  D.  of  Chaiulos  v.  Talbot, 
2 P,  Wras.  C04.  Powell  r.  Morgan,  2 Vern.  flO,  the 


Digitized  by  Coogle 


Ch.  VI.  § 8.  OF  EXTINGUISHMENT  OF  USES. 


daughter  had  by  will  disposed  of  the  money  with  winch 
liie  estate  was  charged,  which,  furnishing  distinct  evi» 
dence  of  her  intention  to  keep  the  tei  ni  separate  from 
the  inheritance,  brings  it  within  the  distinction  stated 
by  Lord  Hardwicke ; that  when  tl»e  owner  of  the  fee 
in  which  the  charge  would  otherwise  merge,  manifests 
his  intent  that  the  charge  should  subsist,  his  intent,  if 
ckar,  shall  prevail.  Chester  ».  Willes,  Anihl.  C4G; 
see  also  Lord  Compton  i\  Oxendon,  4 Bro.  Ch.  Il6p. 
897.  5 V'es.  jun.  564.  For  mergers  are  odious  in 

r quity,  and  never  allowed  unless  for  special  reasons. 
Philips  r.  Philips,  1 P.  VVnis.  41.  With  respect  to  the 
doctrine  of  merger,  as  applied  to  copyhold  estates  for 
life  or  estates  tail,  see  16  Vin.  Ab.  title  Merger  (I). 
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Of  ihe  Ofiicc  and  Duttf  of  a Triisttc. 


SECTION  I. 


It  follows,  that  we  treat  of  the  office 
and  duty  of  the  trustee,  and  how  far 
Ills  power  extends.  And  here  regularly 
no  act  of  the  trustee  shall  prejudice  the 
eestui  que  ti  ust  (a);  but  the  trustee  must, 

(h)  Tills  pi-opo.sition,  that  no  act  of  the  trustee 
shall  prejiulice  the  cestui  que  trust,  demands  attention; 

I shall  therefore  consider  the  several  modes  by  which 
prejudice  mi"ht  be  induced  b}'  acts  of  the  trustee, 
nnh  sscourts  of  equity  interposed  their  protective  juris-' 
diction  in  favour  of  the  cestui  que  trust,  and  endeavour 
to  point  out  to  what  extent  courLs  of  equity  have  intcr- 
jiosed.  'I'he  legal  estate  lining  in  the  trustee,  he  might 
prejudice  his  cestui  que  trust,  by  aliening,  by  iucum- 
bermg,  by  altering,  or  by  forfeiting  the  estate,  or  by 
refusing  to  accept  the  trust. 

With  res|xct  to  his  power  to  prejudice  his  ces- 
tui que  trust  by  alienation,  the  single  case  in  which 
his  alienation  of  the  estate  can  bind  the  cestui  que 
trust  is,  where,  being  in  possession  of  the  estate,  he 
conveys  it  for  a valuable  consideration,  and  without 
notice:  in  which  case  the  purchaser  will  be  entitled 
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especially  in  equity,  make  good  tlio 
trust  (6).  And  the  law  seems  to  be  the 


to  bold  the  estate  against  the  cestui  que  trust;  Pyc  c. 
Gorge,  1 P.  Wins.  128.  1 Bro.  P.  C.  3 ; Veruon  r. 

Vaudey,  Barnard.  .303.  Watson  o.  (,'orbctt,Rc[i.Tfini). 
Finch,  411.  A.s  to  incuinbr.tiices,  itsc«ir.s  agreed  that 
mortgages  for  yaluable  consideration,  and  without  no- 
tice of  tiic  trust,  are  to  be  considered  as  purcha.sers,  a 
mortgage,  being  a specific  lien;  but,  a.s  to  specialty  or 
judgment  creditors,^vbo  have*  only  a general  lien,  they 
are  not  in  equity  allowed  to  bold  against  the  cestui  qiie 
trust:  Finch  r.  Flail  of  Winchelsea,  1 P.  Wins.  27S  ; 

Mt  dle.y  V.  Martin,  Finch’s  Rep.  63.  As  to  what  words 
in  the 'will  of  a trustee  will  pass  tlie  trust  estate,  see 
Itlarlow  y.  Sinitli,  2 P.  Wins.  201.  Casbornc  r.  iscarfe, 

I Atk.  603.  D.  of  Leeds  r.  Miinday,  3 \’’ez.  34S. 

Roe  D.  Reade,  8 T.  Rep.  120.  Standen  r.  Standen,  2 
\'es.  jini.  ,>S9.  E.\  parte  Sergison,  4 Vez.  147.  A.G- 
V.  Buller,  5 Vez.  339.  Kx  parte  Bertecl,  0’  Vcz.  578. 

In  considering  the  power  of  a trustee  to  change  the 
nature  of  a trust  estate,  it  may  be  material  to  distin- 
guish those  cases  in  which  the  cestui  quo  trust  is  si/t 
juris,  from  those  in  which  he  is  notsMi  juris.  In  those 
cases  in  which  the  cestui  que  trust  is  sui Juris,  I take  it 
to  he  clear  that  the  truslee  cannot  change  thcHaturoof 
the  estate;  as  by  converting  money  into  land,  or  land  • 
into  moncj',  at  least  so  as  to  bind  and  e.xclude  the 
cestui  que  trust  from  remedy  against  the  trustee  per- 
sonallj'.  But  in  those  cases  in  whicli  tlie  cestui  que 
trust  is  not  siii juris,  it  is  very  frequently  necessary  to 
the  interests  of  such  a cestui  que  trust,  that  the  trustee 
should  be  armed  with  such  a power;  and  the  true 
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same  of  the  act  of  God,  for  if  the  trustee 
of  a legacy  dies  before  th»  testator,  this 

1 

i-fiterion  in  such  cases  is,  wlielhcr  the  interest  of  the  S 

cestui  quo  trust  required  the  conversion.  For  the 
distinctions  upon  this  point,  see  1st  vol.  p.  8S ; and 
'Mason  r.  Day,  Pre.  Ch.  319.  Pierson  v.  Shore,  1 Atk. 

<180;  Witter  o.'  Witter,  3 P.  Wins.  100,  101.  Rook 
V.  Wartli,  I Vcz.  100;  O.Kendon  r.  Lord  Compton, 

■1  Bix).  Ch.  Rep.  231.  2 Ves.  jun.  69,  261.  That  the 
trustees,  postponing  or  accelerating  the  sale  ofthe  trust 
estate,  shall  make  no  alteration  in  the  interest  of  the 
ce.stui  que  trust,  see  Hawkins  r.  Cha[)ple,  1 Atk.  623. 

Sitwell  r.  Bernard,  6 Vez.  320,  and  cases  there  citcil. 

With  respect  to  .acts  of  the  trustee  which' work  a 
forfeiture  of  the  estate,  I shall  blend  the  doctrine  of 
forfeiture,  which  is  an  escheat  pro  rlciicto  tenentU,  with 
that  of  esclicat  ob  defeclun  icnentis,  conceiving  that 
though  th^re  may  be  distinctions  as  to  these  points  be- 
tween the  effect  of  forfeiture  incurred  by  the  cestui 
que  trust  incases  of  treason  and  in  cases  of  felony,  there 
IS  none  as  to  the  trustee ; for  that  the  legal  estate  being 
in  hint,  it  is  forfeited  by  his  treason  of  felony,  and  also 
rtcheais  pto  dr/tchi  Inienlis ; but  whether  the  forfeiture 
be  subject  to  the  trust,  is  a point  upon  which  a differ- 
ence of  opinion  seems  to  have  prevailed.  I am  aware 
that  Chief  Baron  Comyns,  Ln  his  valuable  Digest,  title 
Forfeiture,  B.  1.  states.  That  “ a man  does  not  for  high 
treason  forfeit  lands  which  he  holds  as  trustee.”  But 
this  opinion  cannot  be  reconciled  with  those  cases  in 
which  the  only  question  has  been,  whether  the  legal 
estate  being  by  the  forfeiture  vested  in  the  crown,  the 
crown  was  not  bound  to  execute  the  trust  in  equity  ? 

In  Wikts’  case,  Laue,  34,  it  was  held  that  the  crown 
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shall  not  prejudice  tlie  legatee  (1).  So  if  (')  »• 

a trustee  of  land  die  without  heir,  though  t h.  200.  sec 

ulso  uke  V. 

Heath, 

wa.s  not  so  bound;  so  also,  in  Jenkins,  190,  Ca.  <)2.  * '“•*^** 
Hard.  4()(),  Bro.  FeolTment  al.  Uses,  pi.  31.  Viner’s  Ab. 

Uses,  pi.  4,  in  a note;  and  the  general  reason  assigned 
is,  that  the  king  cannot  be  a trustee.  Th  is  series  of  au- 
thority is,  however,  supposed  to  be  shaken  by  the  </»V/o 
of  Lord  Bridgeman,  in  Geary  o.  Bearcroft,  Carter,  07  ; 

'J’revor,  master  of  the  rolls,  in  Eaies  r.  F.ngland, 

Pre.  Ch.  202 ; and  as  tliesc  dicta  weighed  with  Lord 
Mansfield  in  the  much  celebratetl  case  of  Burgess  r. 

VVheate,  1 Bla.  Rep.  12.3,  notwithstanding  the  oli- 
servations  upon  them  by  the  master  of  the  rolls,  .Sir 
Thomas  Clarke,  it  may  be  material  to  remark,  that  in 
Lonl  Bridgeman’s  own  manuscript  notes  of  his  judg- 
ments, whilst  Chief  Justice  of  the  Common  Pleas, 
compositions  far  exceeding  Carter’s  account  of  them  in 
copiousness,  depth,  and  correctness,  more  particularly 
in  the  case  of  Geary  r.  Bearcroft,  there  is  not  an  iota 
•which  imports  an  opinion,  that  upon  escheat  the  lord 
comes  in  subject  to  any  trust.  I am  indebted  for  thi.s 
observation  to  the  liberal  communication  of  .Mr.  Har- 
grave, who  is  in  possession  of  the  above  manuscript. 

And  with  respect  to  what  is  reported  tohaveljeen 
stated  by  Trevor,  master  of  the  rolls,  it  may  be  suffi- 
cient to  remark,  that  it  was  an  obiter  dictu,n. 

As  to  the  refusal  of  a trustee  to  accept  the  trust,  a 
court  of  equity  will  in  such  cases  interpose,  and  either 
appoint  new  trustees  or  take  upon  itself  the  execution 
of  the  trust.  See  Ellison  v.  Ellison,  (>  V^ez.  063 ; as  to 
trustees  being  out  of  the  jurisdiction,  sec  30'  G.  III. 
c.  90. 
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the  lord  by  esclieat  will  have  tlie  land  at 
law  : yet  it  shall  be  subject  to  the  trust  in 

(2) F,aie«v.  eouity  (2).  So  if  A.  puts  out  100/.  at  in- 

EnKl-md,  Pre.  ‘ U U „ , 

ch.  ?oo,  202.  terest  m the  name  or  h.  ■who  after  be- 

io'ie;  381."’' comes  XI  f do  dc  se;  may  be  relieved 
Bcarfro'n, p.  agidust  the  king  upon  this  trust  in  equity, 
t«an*^Cafwr  ”PO>'  tlic  Statute  of  33  li.  VIII.  ca/;.  39  (3). 
67.  Rut  see  Yet  if  ail  equity  of  redemption  is  conveyed 

(3) iiix  V.  .M- to  .1.  m trust  lor  payment  of  debts,  and 
rail  llard>176.  the  surplus  to  /?.,  and  A.  agrees  with  the 

mortgagee  to  turn  interest  into  principal; 
this  agreement  of  the  trustee  shall  bind  B. 
(t)CoimnyT.  though  he  wus  no  party  to  it  (4).  And 
fgS.'  inr.  so  an  infant  shall  be  bound  in  such  case  by 
die  act  of  his  trustee  or  guardian  (5)  ; for 
chcliirfieidT  »mst  distinguish  betwixt  importunate 
radvCmm-  (rail),  as  if  the  account  were  stated  every 

well,  1 En.Ca.  ® 

Ab.  267.  ' 


(b)  Lord  Hobart  is  stated  to  have  been  of  opinion, 
that  an  action  at  law  might  be  maintained  against  the 
trustee  for  breach  of  trust;  see  1 Eq.  Ca.  .^b.  aHl,in 
note;  but  this  opinion  is  inconsistent  with  Lord  Ilard- 
wicke's  definition  of  a trust,  which  is,  tliat  it  is  such  a 
contidence  between  parties,  that  no -action  at  law  will 
lie,  but  is  merely  a case  for  the  consideration  of  courts 
of  equity;  Sturt  v.  Mdlish,  2 Atk.  012.  That  the 
trustee  is  liable  in  equity  for  a breach  of  trust,  was  e.\- 
pr^sly  determined  in  Vernon  v.  V'andre}',  Barnard. 
.30,1 ; blit  it  is  mati'rial  to  observe,  that  even  inequity 
the  cestui  que  trust  is  considered  butas  asimplecoiitiact 


/ 


Digitized  by  Coogle 


4 


Ch.  VII.  § 2.  OF  THE  OFFICE  OF  A TRUSTEE.  171 

six  Diontlis,  on  purpose  to  load  it ; and 
where  the  interest  is  run  up  to  a bulky 
sum  ; for  here  interest  ought  to  be  allowed 
for  delay  and  forbearance,  as  well  as  in 
any  other  case  whatsoever. 

creditor  in  respect  of  such  breach  of  trust;  Vernon  d. 

Vawilrey,  2 .Atk,  1 IP,  unless  the  trustee  has  ackuow- 
ledaicd  the  debt  to  the  trust  estate  under  liand  and  seal. 

Oillbrd  a.  Manifey,  Forrest.  109. 


SECTION  II. 

15  UT  it  seems  a certain  rule,  that  what 
a trustee,  or  any  other,  is  compellable 
to  by  suit,  he  may  do  without  suit  (c) ; as 

(c)  It  seems  scarcely  necessary  to  observe,  that  con- 
siderable caution  is  requisite  in  the  application  of  this 
rule  : when  a trustee  docs  any  act  upon  the  notion 
that  be  wouKl  be  compellable  to  do  it  by  suit,  he  lakes 
upon  himself  to  decide  what  would  be  the  decree  of  the 
court;  and  in  such  case  he  has  no  reason  to  complain,  if 
made  subject  to  any  loss  which  his  cestui  que  trust  may 
have  sustained  from  his  having  misapprehended  the  law 
of  the  court.  But  it  may  iiappeii  that  a trustee  may 
bo  correct  in  his  apprehensioivof  the  law  ofthe  court, 
and  yet  not  be  Justified  in  taking  upon  himself  to  pro- 
ceed upon  it  without  the  sanction  of  the  court;  as 
where  a grandfather  having  bequeathed  the  resiiiue  of 
his  personal  estate  to  his  grandchildren  at  twemy-on’*, 
and  directed  the  trustees  to  apply  the  produce  in  the 
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to  join  with  cestui  que  trust  in  tail  in  a 

(I)  Bowitcr 
■ Elly, 

Vern.  341- 

remainder  over  in  trust  to  raise  portions 
for  daughters,  if  there  were  no  issue,  and 
there  being  a daughter,  upon  giving  se- 
curity for  the  daughter’s  portion,  the 


feoftment  (1) ; for  they  are  trustees  merely 
to  preserve  his  estate.  So  there  being  a 


mean  time  for  the  maintenance  of  sucli  grandchildren, 
and  the  father  was  one  of  the  trustees,  who  being 
known  to  the  other  trustees  not  to  be  of  ability  to 
maintain  his  children,  one  of  the  trustees  expended 
400/.  in  their  maintenance,  previous  to  any  report  as  to 
tJie  ability  of  the  parent  to  maintain  them;  which  dis- 
bursement Lord  C.  Thurlow  refused  to  allow.  An- 
drews s.  Partington,  3 Bro.  Ch.  Rep.  60.  Yet  in  such 
case,  had  the  father  been  found  not  to  be  of  ability  to 
maintain  his  children  prior  to  any  application  of  the 
interest  for  such  purpose,  such  application  would,  as  of 
course, have  been  directed;  but  the  trustee  having  taken 
upon  himself  to  judge  of  the  parent’s  sufficiency  in  such 
particular,  was  considered  to  have  no  right  to  an  al- 
lowance, which  the  court  would  not  have  decreed 
without  the  previous  inquiry,  though  he  had  drawn  a 
correct  conclusion  as  to  what  would  have  been  the  re- 
sult of  such  inquiry.  I am  aware  that  this  case  is  con- 
sidered as  a case  of  great  hardship;  I cannot  however 
bring  myself  to  think,  b’ut  that  the  decision  is  necessary 
to  secure  to  infants  the  full  benefit  of  that  protective 
interposition  which  courts  of  equity  are  bound  to  afford 
them.  The  respectable  character  of  the  trustee  who 
had  applied  the  produce  of  the  fund  in  the  manner  di- 
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trustees  shall  be  compelled  to  join  in  the 
recovery  (2).  So  trustees  in  a marnase- t, 

, ^ tharlloii, 

settlement  tor  preserving  contingent  re- 1 Eq.  Ca.  Ab. 
mainders,  (there  being  no  issue,)  may  be 
decreed  to  join  in  a sale  (d),  the  settlement 
being  only  of  an  equity  of  redemption, 
and  the  wife  consenting  to  the  sale  (3).  (si  puuv. 
But  the  husband  and  wife  being  married  ‘/vfru!  ans. 
twelve  years,  and  having  no  issue,  the 


reeled  by  the  will,  however  it  may  dispose  one  to  la- 
ment the  efl'ect,  ought  not  to  be  allowed  to  influence  the 
discussion,  nor  to  control  the  application  of  the  ge- 
neral rule.  But  see  Aspinal  r.  Aspinal,  178G,  in 
which  case,  such  allowance  seems  to  have  been  directed 
in  the  event  of  the  father’s  appearing  not  of  ability  to 
maintain  his  child ; see  also  Franklin  v.  Green,  2 Vern. 
137,  in  which  the  trustee  was  allowed  an  apprentice 
fee.  But  see  Srace  v.  Martin,  Bunbury , 136,  contra. 

(d)  There  are  several  other  cases  in  which  the  court 
has  exercised  its  discretion,  by  directing  trustees  tojoin 
in  destroying  contingent  remainders,  as  in  Basset  v. 
Clapham,  1 P.  Wins.  358,  where  the  settlement  was 
voluntary,  and  the  bill  was  by  creditors;  so  in  Win- 
nington  v.  Foley,  1 P.  Wms.  536,  where  the  new 
uses  to  be  limited  upon  the  recovery  were  more  bene- 
ficial to  the  family  than  the  existing  limitations. 
But,  in  the  exercise  of  this  discretion,  the  court 
proceeds  with  great  circumspection;  and,  there- 
fore, if  the  tendency  of  destroying  the  remainders  be 
prejudicial  to  the  family,  the  court  will  not  direct  the 
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(O  DnTis  V. 
Weld, 

1 Vern.  181. 


(5)  Maiisel  T. 
Mansel, 

2 P.  IVms. 
35D. 


court  will  not  force  tlie  trustees  to  join 
in  a sale,  though  for  payment  of  their 
debts ; for  that  people  have  been  married 
near  twenty  years  without  issue,  and  after 
have  had  children  (4).  And  if  trustees  ap- 
pointed to  preserve  contingent  remainders, 
join  in  a conveyance  to  destroy  the  remain- 
ders before  a son  is  boro,  this  is  a plain 
breach  of  trust;  and  whoever  claims  under 
this  conveyance  having  notice  of  the  trust, 
or  by  a voluntary  settlement,  shall  be  liable 
to  make  good  the  estates  (5). 

681-  Forrest.  259.  Pyev.  Gorge,  1 P.  Wms.  128.  1 Bro.  P.  Ca. 


trustees  to  join,  unless  in  the  aforeincntionerl  cases. 
Townsend  o.  Lawton,  2 P,  Wm.s.  379.  Symanceo. 
Tattnm,  I Atk.  613.  Woorlhouse  ».  Hoskins,  3 Atk. 
22.  Barnard  v.  Large,  1 Bro.  Ch.  Rep.  534.  But 
though  the  court  will  in  some  cases  refuse  to  direct  the 
trustees  tojoin,it  will  not  in  all  such  c.ases  punish  the 
trustee  if  he  actually  concur  in  barring  the  contingent 
remainders.  See  Woodhouse  r.  Hoskins,  3 Atk.  22. 
As  where,  upon  a subsequent  remainder  to  the  right 
heirs,  a collateral  relation  only  was  affected  by  it. 
Tipping  0 Pigott,  1 Eq.  Ca.  Ab.  3S5. 
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SECTION  III. 


As  to  the  allowances  to  be  made  to  the 
trustee,  regularly  (e)  he  is  to  have  no- 
thing for  his  own  labour  and  pains,  tliough 
some  have  thought  this  a gr^at  hardship 
(1).  But  if  a trustee,  sued  concerning  (i)  how  v. 
the  trust  in  Chancery,  obtain  a dismission,'u^'‘^Te’mp. 
and  have  costs  paid  him  (/’)  as  in  course  ; 
but  the  costs  allowed  him,  and  taxed,  arc  'em. 
short  of  his  real  costs;  and  after  a bill  is  Kobimon  v. 
brought  by  cestui  que  trust,  to  have  an  s p.  wm«. 
account  of  his  disbursements,  he  shall  be  scai'iergood 

V.  Harrison, 

(e)  But  though  a trustee  is  not  in  general  entitled  *'*’ 

to  an  allowance  for  his  trouble,  quere,  whether  he 
may  not,  prior  to  his  acceptance  of  the  trust,  stipulate 
for  an  allowance  ? See  Gould  r.  Fleetwood,  Mich. 

1732,  stated  in  a note,  3 P.  Wms.  250,  and  Aylilfe 
r.  Murrey,  2 Atk.  60.  That  the  court  would  not  give 
effect  to  such  an  agreement  between  mortgagor  and 
mortgagee,  see  French  v.  Baron,  2 Atk.  120.  But 
that  an  executor  in  India  is  entitled  to  the  allowance 
which  in  India  is  made  to  executors  for  their  trouble, 
see  Cheetham  r.  Ld.  Audley,  4 Vez.  74.  . 

if)  If  a trustee  has  not  misbehaved,  the  rule  is  to 
allow  him  his  costs;  Perrott  a.  Trebey,  Pre.  Ch.  254. 

But  if  he  has  misbehaved,  the  court  will  not  make  Iniu 
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(3)  Amand  v. 
Bradblirne  • 
3Ch.  Ca.  1J8. 


(t)  See  He- 
thenell 
HalcH,  3 Ch. 
Rep.  83. 
Ramsden  t, 
Langlej. 

2 Vera.  5S6- 


(4)Homlhorn 
V.  Hockinore, 
3 Veni.  316. 


allowed  his  true  and  necessary  costs  in  the 
former  suit,  and  not  be  concluded.  See. 

(2).  y^nd  the  law  is  the  same  of  a mort- 
gagee ; for  since  the  keeping  only  is  gi- 
ven gratis,  it  is  plain,  that  all  the  ex- 
pences  laid  out  upon  the  charge  ought  to  * 
be  repaid  (3).  And  although,  where  a 
niortsagee  or  trustee  manage  the  estate 
themselves,  there  is  no  allowance  to  be 
made  them  for  their  care  and  pains  ; yet, 
if  they  employ  a skilful  bailiff  (g),  and 
give  him  20/.  per  annum,  that  must  be  al- 
lowed, for  a man  is  not  bound  to  be  his 
own  bailiff  (4\ 

Godfrey  v.  Wation,  3 Atk.  518. 

such  allowance.  Tri.v  r.  Quarterly,  MSS.  16  July 
1786.  And,  query,  if  ill  a contested  case,  the  court 
would  not  charge  a trustee  with  the  costs  of  a suit  * 
which  his  misconduct  had  occasioned?  See  Perrott  d, 
Trcby,  Pie.  Ch.  254. 

(g)  Though  a trustee  may  appoint  a bailiff,  it  seems 
he  is  responsible  for  liis  sufficiency,  unless  the  will  or 
deed  creating  the  trust  empower  the  appointment;  in 
which  case,  the  trustee  is  only  bound  to  see  that  his 
agent  be  a proper  and  solvent  person  at  the  time  of  ap- 
pointment. ^Sutton  the  Marshal’s  case,  12  Mod.  660. 

See  also  Kouthn.  Howcdl,3V'ez.  665. 
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SECTION'  IV. 


Nor 


will  tlie  court  ever  charge  a trus- 


tee with  imaginary  values,  but  he  shall 
. be  charged  as  a bailiiF  only.  And  al- 
though very  supine  negligence  might  in- 
deed in  some  cases  charge  a trustee  with 
more  than  he  had  received,  yet  the  proof 
must  then  be  very  stnrng  (I).  So  a trus-  t)  paimcr  v. 
a,  tee  for  a charity  is  no  otherwise  or  further 
chargeable,  than  another  trustee  is,  viij. 
for  so  much  as  he  receives  (2).  So  a jjann  t. 
mortgagee  shall  only  account  for  wliat  he 

® o ^ ^ Vera.  41. 

'actually  did  make,  or  might  have  done  (3),  {3)Auon.  i 
had  it  not  been  for  his  wilful  default  (/«)•  chami^r’ia'in 
• And  if  a trustee  is  robbed  of  the  money  he 
received,  he  shall  be  allowed  it  on  account, 
the  robbery  being  proved,  although  the 
• sum  is  Only  proved  by  his  own  oath,  for 

he  was  to  keep  it  but  as  his  own  (4).  So  (0  M«n<-r 

J.'  „ , , , Morlej-.seti. 

m case  ot  a tactor  ; lor  he  cannot  possibly  ca  2.  see 

Kfttith  T. 

Howell.  3 

Vez.  663. 

(A)  The  rule  here  stated  appears  to  be  the  result  of 
the  cases  upon  the  point;  and  what  will  amount  to 
that  degree  of  default  which  will  charge  a mortgagee 
beyoud  his  receipts,  must  necessarily  depend  upoti  a 
■ variety  of  circumstances,  not  easily  capahle  of  enume- 
ration. The  more  prominent  instances  of  such  default 
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liavc  other  proof  (5).  aAnd  so  it  seems  of 
e.xecutor.  Nor  is  this  without  a good 
foundation  in  reason;  for  the  contrjftt  is  ' 
not  for  the  trustees,  but  the  party’s  own 
advantage,  and  it  ;vas  his  fault  to  choose 
such  a one.  And  the  interruption  of  acts  of  ' 
friendship  do  not  oblige  to  restitution  (i). 

But  otherwise  of  a carrier,  for  he  hath  his 
hire,  and  thereby  implicitly  undertakes 
the  safe  delivery  of  the  goods  committed  • 
to  him  (63. 

are  where  the  mortgagee  enters  upon  the  estate,  and 
thereby  keeps  the  other  creditors  out,  and  yet  allows 
the  mortgagor  to  receive  the  rents  and  profits ; in 
wliich  case,  he  shall  be  charged  with  all  the  profits  he 
might  have  received  from  the  time  he  had  notice  of  the 
subsequent  incumbrances;  Coppring  r.  Cooke,  1 Vem- 
270;  Bentham  Ilaincourt,  Pre.  Ch.  30;  Maddox 
V.  M^’ren,  2 Ch.  Rep.  109.  See  also  Duke  of  Bucking- 
ham o.  Sir  Robert  Gaj’er,  1 Vein.  258;  Oiiapman  v. 
Tanner,  iVern.  2(>7.  So  if  the  mortgagee  in  posses- 
sion, without  assent  of  the  mortgagor,  assign  his  mort- 
gage to  an  insolvent  person,  he  shall  answer  for  the 
profits  received  both  before  and  after  the  assignment, 
though  OiSigned  for  his  own  debt.  1 Kq.  Ca.  Ab.  328. 

C.2. 

(i)  By  the  civil  law,  several  distinctions  appear  to 
have  prevailed  upon  this  point.  In  contractibm  interdum 
dolum  snlitrn,  interdum  el  cii/piim  pretflumiis : Dolum,  in 
depns’to  ; nain,  quta  nulla  utilitns  cjus  veriatur  npiid 
quern  depvrutur,  merilo  dolat  praUntnr  solus  nisi  forte  ct 
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tncrcis  aeccfsit : {iit  cft  et  coiislitutum) 

tuipd  exkihttur ; ant  si  hoc  ab  initio  tontenit,  iit  el  culpitm 
et  pcriculum  prtesiel  is,,pnie^  (/itain  tlepouitiir.  Seii  itbi 
tUriusque  Htililas  vertitur,  Ht  in  cnipto,  [at)  in  locato,  (at) 
in  dotf,  [at)  in  pigno^,  (at)  in  socictnfe,  el  dolns  tt  culpn 
prastatur.  ' Dig/liH/IS.  til.  (),  H,'2.  See  Pothier,  1. 
p.  45^.  A furtiivr  distinction  also  prevailed  in  tlie  civil 
law  Mpon  tills  poiut.  Commadatmn  niilcm  plerwnque 
lolam  utilitalum  continet  ejiis,  citi  coininodiilnr ; et  idea 
teriorcil  Quinti  Malii  sententin,  exhtimtnilis,  et  eitipain 
prmtatidam  et  diligentiaia.  Di^.  ubi  supra.  Witli  re- 
specl^to  the  distinctions  upon  this  point  allowed  by  the 
law  of  England,  they  are  stated  in  the  great  case  of 
Coggs  r.  Bernard,  2 Ld.  Rayiu.  009,  in  which  case* 
Lord  Holt,  C.  J.  observes,  that  there  are  six  sorts  of 
bailments.  1st,  A bare  naked  bailment  of  goods  deli- 
vered by  One  man  to  anothef,  to  keep  for  the  use  of  tlm 
bailor;  which  he  calls  a dtpositum.  2dlj',  Where  goods 
or  chattels  that  are  useful  are  lent  to  a friend  gruf/s,  to 
be  used  by  him;  and  this  is  called  be- 

cause the  thing  is  to  be  restored  in  specie.  3dly,  Where 
gooils  are  left  with  the  bailee,  to  be  used  by  him  for 
hire ; which  is  called  locatio  Sj  conductio.  Ithly,  VVhen 
goods  or  chattels  are  delivered  to  annthcras  a pawn,  to 
be  a security  to  him  for  money  borrowed;  which  is 
calleil  a pledge.  Sthly,  When  goods  or  chattels  are  de. 
livered  to  be  carried,  or  ronicthing  to  be  done  about 
them  for  a reward  to  be  paid  to  the  bailee.  Gthly, 
When  there  is  a delivery  of  goods  or  chattels  to  some- 
body who  is  to  carry  them,  or  to  do  something  about 
them  gratis. 

To  those  who  have  perused  the  admirable  E.ssay  on 
the  Law  of  Bailments,  by  Sir  William  Jones,  this  sub- 
ject, and  the  distinctions  which  belong  to  it,  cannot  but 
be  faniiliar;  to  the  render  who  has  not  Vi-t  derived  the 
satisfaction  which  that  essay  will  communicate,  to 
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evory  mini!  po-scssed  of  good  taste  and  nicediscnmina- 
tion,  1 beg  to  recommend  that  work,  as  illustrative  of 
a truth  too  frequently  contested,  that  the  exertion  and 
display  of  the  most  brilliaBtlalents  arc  not  inconsistent 
with  the  severest  and  apparently  ,iflf»st  interesting  in- 
vestigations of  points  of  jurisprudence. 


SECTION  V. 

I 

Bu  T wlicre  tliere-  are  more  than  one» 
tlitre  is  a difference  between  trustees' 
and  executois.  For  trustees  have  all 
equal  power,  interest,  and  authority ; and 
' cannot  act  separately,  as  executors  loaj^ 
but  must  join,  both  in  conveyances  and 
receipts ; lor  one  cannot  sell  without  the 
other,  or  desiie  to  receive  more  of  the  con. 
sideration-inoncy,  or  to  be  more  a trustee 
than  his  partner.  And  therefore  it  is 
against  natural  justice  to  charge  them  for 
each  other’s  rcccijits,  unless  in  case  of  ne- 
cessity, where  they  so  join  in  a receipt, 
as  not  to  he  distinguished  what  has  been 
received  by  one,  and  what  by  the  other, 
thcie,  ironi  their  own  neglect  or  dc- 
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fault  (A),  both  shall  be  cluirgctl  with  tlie 
whole  (I J.  As  if  a man  should  bleiul  Iiis  ou. :: 

. , . I . O^vc.i. V?  rii, 

money  %vith  mine,  by  rciidenu^  my  pro-  50'. 

]>ertj  uncertain,  he  loses  his  own.  But  Mlir,cnl‘c(.i*, 
executors  have  each  an  absolute  power  rowni j *' 
over  the  whole,  and  therefore  if  they 
join  (/)  they  trust  one  another  (*2),  et 

3 Atk.  534-  Ex  parte  Bclchicr,  Amlil.  SIS.  (S)  Chiirchill  v- Lady  Hobson.  I i’. 
Wm«.  SO.  1 Sam.  SIS-  ,\plyii  Y.  Brewnr.  Prc. Cli.  ITS.  D.ikc'i  Ch.iritabla 
I'ics,  <>6.  Ex  parte  Belchier,  Ambl.  SIS.  SeourlicUl  v.  IIuiycy,  1 tiro-  Urp.  SO. 

(A:)  So  where  o;ic  trustee,  having  received  the 
trust  money,  haml  it  over  to  his  companion,  he  shall  be 
charged  ; for  where,  by  any  act  or  by  any  agrcenicnt 
of  a trustee,  money' gets  into  the  hamb  of  Ins  com- 
panion, whether  a trustee  or  co-executor,  they  shall 
both  lx;  answerable ; Sadler  v.  Ilohbs,  2 Bro.  Cli.  Rep. 

110;  Kehle  v.  Thompson,  3 Bro.  Cli.  Hep.  112; 

Hovey  v.  Blakcinan,  4 Vez.  5yG ; Chambers  r. 

Minchin,  7 Vez.  187  : Calfrey  r.  Darby,  0 Vez.  48?. 
but  sec  Attorney  General  v.  Randall,  21  Vin.  Ah.  j.'14. 
pi.  9 : Adams  r.  Claxton,  G Vex.  22(».  .So  if  a tr.istee 
privy  to  the  embezzlement  of  the  trust  fund  by  bis  eom- 
panion,heshaIl  bccharged  with  the  amount;  Boardmaii 
V.  Mosman,  1 Bro.  Ch.  Rep.  GS.  It  may  be  material 
to  observe,  that  the  principle  of  tliedistinetion  between 
executors  anil  trustees,  extending  to  the  assignet  s ofa 
Iiankrupt,  itha.s  been  held  that  the  surviving  assignee 
of  a bankrupt  is  not  fdiargcable  for  money  received  by 
his  companion,  though  he  join  in  the  receipt,  and  al- 
though they  agree,  that  the  money  from  time  to  time 
received  by  them  should  be  placed  in  the  hands  ofa 
banker  for  safe  custoily.  Ex  parte  Singleton,  Aug.  10. 

1791,  stated  in  a note  by  Mr.  Cox,  1 P.  W.  84,  ' , 

{/)  So  if  they  agree  that  each  of  them  sliall  have  tho 
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diversity.  Yet  a difference  lias  beeti  taken 

in  the  case  of  executors,  as  to  creditors, 

and  as  to  legatees  {in). 

tnanagcmcnt.of  a particular  part  of  the  estate,’  each 
shall  he  liable  for  the  whole.  Gill  f.  Attorney  Gene- 
ral, Hard.  314.  -Witlr  respect  to  the  general  proposi- 
tion, it  may  bej  considered  as  considerably  broken  in 
upon,  by  Lord  Xorthington's  judgment  in  Westley  r. 
(?larke,  t.’>  June  1T.»9;  but  it  is  observable,  that  the 
determination  in  that  case  has  been  doubted  ; see  Sad- 
ler r.  Hobbs;  but  see  also  Scourfield e.  Howes,  3 Bro. 
Ch.  Jlep.  90.  It  is,  however,  further  observable  that 
the  case  of  Westley  r.  ('larke  involved  many  circnni- 
htaiices,  the  particularities  of  which  might  be  allowed 
to  weigh  without  violence  to  the  general  rule. 

(nr)  This  distinction  was  treated  by  Lord  Thurlow, 
Chancellor,  in  Sadler  v.  Hobbs,  as  a very  odd  distinc- 
tion: it  seems,  however,  to  have  been  taken  and  allow- 
ed in  the  case  of  Gibbs  r.  Herring,  I’rc.  Ch.  4p. 


SECTION  VI. 


An  D in  an  action  of  account,  there 
must  be  either  a privity  in  deed  by  the 
consent  of  the  party,  (as  where  he  is  his 
bailiff  or^Veceiver,  for  against  a wrong 
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doer  an  account  will  not  lie),  or  a privity 
in  law  e.T  prov'mione  legis  (ii),  as  against  a 
guardian  (1).  And  at  law,  if  the  de- (i)  Co.  l;iu 
« Icndant  is  charged  as  bailiff  of  goods  ad  ‘ 
7nercha'ndizand\  he  shall  answer  for  the  in- 
treas’e,  and  be  punished  for  tlie  negli- 

_ (n)  At  common  law,  thougli  an  action  of  accoirtit 
could  be  maintained  against  a bailitl’,  receiver,  or 
guardian,  or  in  favour  of  trade  between  mercliants, 
yet  it  could  not  be  maintained  by  or  against  tlieir  repre- 
sentatives i Co.  Litt.  PO.  b.  The  stat.  13  lid.  III. 
c.  2.‘),  therefore  gave  it  to  the  executors  of  merchants; 
the  2,‘>  • III.  c.  Si.  extended  it  to  the  executors  of  ex- 

ecutors; and  31  Ed.  III.  c.  11,  to  administratoi-s  ; and 
now,  by  3 & 4 Anne,  c.  16,  it  may  be  brouglit  agpainst 
executors  and  administrators  of  every  guardian,  bailiff^  ’ 
and  receiver,  and  by  one  joint-tenant,  tenant  in  com- 
mon, his  executors  and  administrators,  against  tiie 
other  as  bailin',  for  receiving  more  than  his  share,  and 
against  their  executors  and  administrators.  See  Bui- 
Icr’s  S.  Pri.  127.  O’th  ed.  But  thougli  an  action  of 
•account  could  not  at  common  law  have  been  maintained 
against  the  represcntalrvcs  of  bailiffs,  receivers,  or 
guardians,  yet  a bill  in  equity  for  an  account  might  be 
sustained  ; and  such  appears  to  have  been  the  usual  re- 
medy, prior  to  the  above  remedial  statutes.  See  1 Eq. 

Ca.  Ab.  li.  note  (n.) ; and  it  is  still  considcicd  as  the 
most  ready  and  effectual  way  to  settle  complicated  ac- 
counts, as  a discovery  may  thereby  be  had  on  the  de- 
fendant’s  oath,  without  relying  merely  on  the  evi- 
dence which  the  plaintifl’ may  be  able  to  produce. 
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gcnce  (oj,  and  have  his  expences  and  T 
“factorage  ajlowed  him.  if  he  is  • 

charged  as  receiver  ad  coinpntaiulwn,  he  • 
shall  answer  only  for  the  money  or  thing  1 
c^'inuiieiAb.  delivered  (2).  So  in  Chancery,  an  cxecu- 
Di'g.  loj?™  tor  or  trustee  not  being  bound  to'  lend, 
^•c.  if  he  clp  Jend  it,  is  at  his  peril  (p)  ; and 

• ’ (o)  Tl)3t  is,  if  he  retain  the  fund  in  his  hand,  whtin 

he  might  improve  it,  1 Rolle’s  Ab,  ICj.  1.  40;  or  docs 
not  improve  it  so  much  as  lie  might ; 1 ItoUe's  Ab. 
)2().  1.  1 ; or  sell  the  goods  jiurchascd  at  an  under  rate;  , 

1 Rolle’s  Ab.  12(5.  1.  4;  or  upon  credit  without  autho- 
rity; Anon.  2 Mod.  100. ; but  he  shall  be  c.xcused,  if 
he  can,  upon  oath,  shew  his  conduct  to  hav^bccii  re- 
gulated by  prudent  considerations ; 1 Rolle’s  Ab.  120'. 

1. 35  : e.\cept  when  he  exceeds  his  authority, as  by  giv-. 
ing  credit.  Barton  r.  Sudock,  1 Bub.  103.  Auoii. 

2 Mod.  100. 

(p)  The  principle  upon  which  this  distinction  pro- 
ceeds is  so  inconsistent  with  every  notion  of  the  clia- 
ractcrand  duty  of  a trustee,  that  it  is  extremely  dilUy 
cult  to  conceive  how  it  acquired  the  weight  which  in 
.some  cases  it  appears  to  have  received ; sec  Lynch  r. 
Ca])py,  2 Ch.  Ca.  35.  anil  Cartwright’s  case,  2 Ch.  Ca. 
21.  RatclifTc  v.  Graves,  2 Ch.  Ca.  152.  1 Veni.  197, 

and  Adams  r.  Gale,  2 Atk.  10(5.  It  was,  however,  _ 
very  solemnly  considered  and  denied  to  be  the  law 
of  the  court  by  Lord  Thurlow,  C.  in  Newton  v.  Ben- 
nett, 1 Bi  o.  Ch.  Rep.  .‘i59 ; so  that  an  e.xecutor  or 
trustee  may  now  be  considered  as  chargeable  in  equity 
with  interest,  whenever  he  appears  to  have  made  la-,, 
/ 
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if  it  be  by  that  means  lost,  he  shall  an- 
swer the  same  out  of  his  own  estate,  and 
therefore  as  he  shall  bear  the  loss  he  shall 
have  the  gain.  But  if  a trustee  or  ex- 
ecutor were  an  insolvent  person  at  the 
time  of  placing  out  the  trust  money  in  the 
funds,  or  on  other  security,  whereby  he 
gains  considerably,  there  the  cestui  quo 

tercsL  Perkins  r.  Bayntum,  1 Bro.  Cli.  Rep.  375. 
Tre.ves  r.  Towrjsherul,  1 Bro.  Cli.  Rep.  384.  Pocock 
r.  Rccldingtof,  5 Vez.  794,  which  is  agreeable  to  many 
former  decisions.  Radcliffe  v.  Graves,  1 Vern.  19G. 

2 Ch.  Ca.  152.  Lee  a.  Lee,  2 Vern.  548.  But  he 
.shall  not  only  l)o  cliarged  with  interest,  but  if  he  ap- 
pear to  have  cniployerl  his  trust-money  in  trade, 
whence  he  ha.s  derived  profits  beyond  the  rate  of  in- 
terest, he  shall  account  for  the  whole  of  such  profits. 
Brown  v.  Litton,  10  Mod.  21.  Eorbes  r’.  Ross,  2 
Bro.  Ch.  Rep.  4.30  ; see  also  Massey  r.  Davies,  2 Vea. 
jun.  317.  Sainims  o.  Rickman,  2 Ves.  juii.  3G.  And 
it  has  further  been  belli,  that  if  a trustee  or  executor 
retain  money  in  his  hands  for  any  length  of  time, 
which  he  might,  by  application  to  the  court,  or  by 
vesting  in  the  funds,  have  made  productive,  he  shall 
be  charged  with  interest  thereon.  Bird  v.  Lockey,  2 
Vern.  744.  Perkins  0.  Bayntum,  1 Brol  Ch.  Rep.  375. 
Littlehales  vt  Gascoigne,  3 Bro.  Ch.  Rep.  73. 
Franklin  v.  Firth,  3 Bro.  Ch.  Rep.  433.  That  an 
executor’s  investing  money  in  the  funds,  and  appropri- 
ating the  same,  shall  not  tie  liable  to  the  fall  of  stocks, 
see  ex  parte  Champion,  cited  in  Hutcheson  v.  Ham- 
mond, 3 Bro.  Ch.  Rep.  147.  Franklin  v.  Firth,  3 Bro. 
433.  Cowper  v.  Douglas,  2 Bro,  231. 
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trust  shall  have  the  whole  benefit  gained 
thereby,  as  he  only  could  have  borne  the 
^ contra  (3).  And  this  is  a fixe^ 

I Eq.'cs.  Ab.  rule  of  the  court,  and  they  will  hbt*^ 

3!>8.Vrc.Ch.  , . , , . - q 

505.  change  it,  even  where  the  executor  calls* 
in  the  money  on  good  security  (7).  ^ .^o' 
where  a factor,  who  is  in  nature  only  of  a 
trustee  for  his  principal  in  equity,  though 
he  has  the  right  at  law,  upon  liis  account, 

. demanded  according  to  custom  allow- 
ance for  so  much  paid  for  ciistems  to  the 
king  in  India,  which  it  was  insisted  he  had 
never  paid,  the  factor  shall  have  the  be- 
nefit of  the  customs,  for  it  was  a duty  ,.  * 

to  be  paid,  and  the  employer  could  make  .. 
no  title  to  it  against  him  that  was  in  pos-  t 
session,  and  he  that  has  possession  has  right 
against  all  but  him  that  has  the  very 

(4)  Smith  Y.  right  (4).  Otherwise  of  customs  stolen 

Oxendoa.l  o \ ' 

ch.ca.25.  from  our  own  king;  for  that  could  not 

jCT*m.’^ich.  be  called  a custom,  being  grounded  upon 
fraud,  and  therefore  the  court  will  order 
tiiat  defendant  should  answer,  whether  he;.' 

(5)  BorrY.  paid  the  custom  or  not  (5). 

Vanilrl,  1 Ch.  . 

(y)  With  respect  to  tlie  right  of  an  executor  to  call 
in  a debt  bt:ariiig  interest.  Lord  Thurlow,  Chancellor,  , . 

^ coiict'ived  that  an  executor  had  an  honest  discretion  so  , 

to  do,  if  he  thought  the  same  in  hazard.  Newton 
Bcniiet,  I Bro.  Ch.,  3til,  But  see  Taylor  f.  Gerst, 

• Mo'selyOS.  ' * ■ ^ _ , . , i. ■ 
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And  if  a trustee  or  executor  c -tn- 
pound  debt’s  or  mortgages,  or  buy  them 
in  for  less  than  is  due  upon  them,  he  shall 
not  take  the  benefit  of  it  himself  (l),  but 
other  creditors  and  legatees  shall  have  the 
advantage  of  it  (/•) ; and  for  want  of  them, 
the  benefit  shall  go  to  the  party  who  is 
entitled  to  the  surplus.  So  of  an  heir  (2), 
unless  he  brought  it  to  protect  an  incum- 

(r)  So  ifatrviEUc  or  executor  obtain  the  renewal  of 
a trufct  term,  sucli  renewal  shall  be  for  the  l»enelit  of  the 
cestui  qiie  trust.  Holt  v.  Holt,  I C'h.  Ca.  19t.  Luckin 
V.  Uushworth,  Fmeh.  3P2.  Moody  v.  Matthews,”  Vcz. 
no,  and  the  cases  there  cited.  Nor  will  the  circumstance 
of  the  lessor  having  refused  to  renew  to  the  cestui  qius 
trust,  he  being  an  infant,  differ  the  case.  Keech  Sand- 
ford,  Scl.  Ca.  Ch.,0'1.  The  principle  of  the  decisions 
being,  that  a trustee  shall  not  be  allowed  to  raise  in 
himself  an  interest  opposite  to  that  of  his  cestui  qne 
trust;  upon  which  ground  it  has  also  been  held,  that  a 
trustee  or  particular  agent  shall  not  be  allowed  to  be- 
come the  purchaser  of  that  which  he  holds  in  trust; 
"WUelpdale  v.  Cooksori,  1 Vez.  9.  Morrett  r.  Paskc, 
2 Atk.  54.  Whichcotc  t.  Lawrence,  3 Vez.  740.  Massey 
®.  Davis,  2 Ves.  jun.  31"  ; Twining  v.  Mortice,  2 Bro. 
Ch.  Rep.  329.  Crowe  r.  Ballard,  3 Bro.  117.  Camp- 
bell r.  Walker,  5 Vez.  679.  Ex  parte  Lacey,  6 Vez. 
625.  Ex  parte  Hughes,  6 Vez.  617.  Lister  r.  Lister, 
6 Vez.  631';  unless  the  title  afterwards  appear  to  be  in 
a thinl  person*-  Lesley’s  case,  2 Freem.  52;  but  sec 
Odlin  f.  Samborne,  2 Atk.  15. 


(1)  .Inon.  / 
Salk.  15.S. 
Oarej  V.  U»1I, 
i Vero.  49. 
Pliin  man  v. 
Plowman, 

8 Vero.  8»». 
(8)  Braith- 
waitev.Braith- 
waile,  I Vero. 
334.  iMnf  V. 
CloptOn,  I 
Vero.  164. 
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brauce  to  which  he  was  entitled,  or  there 
be  some  special  circumstances  in  the  ca^ 
But  it  one  acts  for  himself,  and  being  not 
jn  the  circumstances  of  a trustee  or  exe- 
cutor, buy  in  a mortgage  for  less  than  is 
due,  or  for  le.ss  than  it  is  worth,  he  shall 
be  allowed  all  that  is  due  upon  the  mort- 
gage ; for  he  stands  in  the  place  of  him 
(3)  viiiiiipsv.  that  assigned  (3),  viz.  the  mortgagee,  who 
I'vcm’Mo.  might  have  given  it  to  him  grotis;  and 
v"kfVAtk.  ^'hat  is  due  must  be  the  measure  of  our 
5'  allowance,  and  not  what  he  gave,  for 

that  might  have  been  more  than  it  is 
Avorth,  as  well  as  less  ; and  since  he  rijns 
the  hazard,  if  a loss  happens,  he  ought  to 
have  the  benefit,  in  case  it  turns  to  ad- 
vantage. Yet  the  true  reason  seems  to  be 
.this,  'that  in  the  first  case,  he  ihat  takes 
upon  him  a trust,  takes  it  for  the  l^nefit 
of  the  person  for  whom  he  is  trusted,  and 
not  to  take  any  advantage  to  himself.  But 
in  the  latter,  as  far  as  he  did  not  purchase, 
it  was  a free  gift,  and  one  man  shall  not 
jwofit  himself  of  the  contract  of  another. 
But  where  there  are  subsequent  incum- 
brances or  creditors  in  the  case,  there  a 
man  that  buys  in  a prior  incumbrance, 
shall  be  allowed  only  what  he  really 
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paid  (s),  though  there  was  in  truth  a great- 
er sum  due  (.5);  for  nano  rr  atlerius  delri-  (S)  Francii  * 

/'•II  I f • II  • Ma.timi, 

7?i€ntojiert  deocf  iocupleiwi\  and  therefore  Max.  3.  p.  y. 
the  taking  away  one  man's  accidental  gain 
to  make  up  another's  loss,  is  making  them 
both  equal.  But  the  owner  or  his  repre- 
sentatives are  no  losers  when  they  pay 
the  whole  money  due. 

(s)  The  authority  of  the  case,  Williams  v,  Spring- 
ticld,  where  this  distinction  was  taken,  was  very  much 
shaken  by  Lord  Hardwicke’s  judgment  in  Morrett  v. 

Paskc,  2 Aik.  .S4  ; and  see  Price  v.  De  Burgh,  13  Nov. 

17.91.  3 Dec.  17l»2,^tolls.  3 Cli.  Rep.  23.  1 Vern- 
3.‘i.j,3;i().  19.  I Salk.  155.  Crowe  v.  Ballard,  3 Bro.Ch. 

Rep.  120. 
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W E will  now  slirw  how  the  Inis 

« 

shall  be  executed.  And  there  may  be 
many  reasons  why  a court  of  equity 
would  not  decree  a conveyance  at  all, 
(viz.  of  the  legal  estate  by  the  trustees), 
sometimes  for  a politic  reason  ; as  if  it 
were  to  enable  a nobleman  to  suffer  a re- 
covery, and  leave  the  honour  bare  with- 
t'state  (1\  or  if  the  party  were  a noto- 
39**393  spendthrift,  or  when  the  estate  tail 

was  only  by  implication.  And  so  before 
the  act,  tortious  and  troublesome  u.ses 
could  not  have  been  executed';  for  this* 
court,  which  has  the  jurisdiction  of  trusts, 
will  see  that  they  do  no  mischief. 


. j . 
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SECTION  II. 

It  is  agreed  on  all  hands  to  be  a 
declared  rnle'  in  ' this  court,  that  'if  mo- 
ney be  devised  to  be  laid  out  in  the 
purchase  of  lands  to  be  settled  on  one 
and  his  heire,  the  person  himself  for 
whose  benefit  the  ptircljase  was  to  be  made 
may  come  .into  this  court,  and  pray  to 
have  the  money  itself,  and  that  no  pur- 
chase may  be  made,  because  none  have 
an  interest  in  it  but  himself.  But  if  lie 
dies  before  • the  purchase  made,  or  pay- 
ment of  the  money  (fj),  so  that  the  ques- 

(a)  The  circumstance  of  the  money  not  bcinp  paid 
overtoil  cestui  que  trust  absolutely  entitUnl  to  it.alfords 
an  inference,  that  the  cestui  qiietrust  intended  it  to  con- 
tinue liable  tp  the  real  use ; and  upon  that  ground  Lord 
Thurlow,  Chancellor,  proceeded  in  Rashlcigh  v.  Mas- 
ters, l.Ves.jun.  201.  3 Bro.  Ch.  Ilcp.  <>9.  But  it 
may  be  material  to  remark,  that  this  decision  is  not 
rcconcileable  with  the  case  of  Curling  v.  M.iy,  cited  in 
tiuidott  V.  Giiidott,  3 Atk.  2.is.  And  though,  from 
the  cestui  que  trust  not  uniting  the  possession  with  tlie 
use,  such  an  inference  of  intent  could  be  raised,  as  be- 
tween the  heir  and  executor ; yet  as  a mere  inrerence 
it  may  be  repelled  by  any  circumstance  affording  evi- 
dence of  a contrary  intention,  and  therefore  the  fund 
would  pass  by  particulardescription,  as  so  much  money 
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tioii  comt's  between  his  lieir  and  executors 
which  of’  them  shall  have  the  money,  the 
heir  shall  be  preferred;  and  it  shall  for 
his  benefit  be  considered  in  a court  of 
equity,  as  if  the  purchase  had  been  actu- 
ally made  in  the  life-time  of  his  ancestor. 


to  be  laid  out  in  land.  Cross  v.  Addetibrokr,  and 
• Fulham  r.  Jones,  cited  in  Lechmere  r.  Earl-of  Car- 
lisle, in  3 P.  Wins.  221 ; or  by  a be.quest  of  all  the  tes- 
tator’s estate  in  law  and  equity,  or  of  all  bis  estates 
whatsoever  or  wheresoever.  Rashleigh  v.  Masters,  1 
V’es.  jun.  204.  Provided  be  was  adult,  for  otherwise 
be.  is  not  competent  to  elect  that  it  shall  be  the  one  or 
the  other.  Earlom  v.  banders,  Anibl.  242.  Car^r. 
Ellison,  2 Bro.  Ch.  Ilep.  oti.  With  respect  to  the 
cases  in  which  a trust  shall  result  to  the  heir,  the 
particular  purpose  for  which  the  land  was  directed  to  be 
converted  into  money  having  failed,  seeCruse  r.  Barley, 
3 P.  Wins.  20,  and  Mr.  Cox’s  note  (1),  where  the  cases 
are  collected  and  referred  to  their  respective  principles, 
see  also  Whcldalc  i\  Partridge,  o Vez.  3S8.  Townley 
V,  Bedwell,  6 I'ez.  104.  That  the  court  will  not  di- 
rect money  to  be  laid  out  in  freehold  estate,  which  the 
trustees  were  empowered  to  lay  out  in  freehold  or 
leasehold,  ami  which,  if  laid  out  iti  freehold,  would 
have  escheated  to  the  crown  pro  defcctu  tenentis,  sec 
Walker  ».  Denne,  2 ’Ees.  jun.  170.  That  equity  will 
not  change  the  quality  which  the  property  had  at  the 
tleath  of  the  testator,  as  between  the  real  and  personal 
r<  presciitatives,  see  Chitty  v.  Parker,  2 V’es.  jun.  27  I ; 
Wentworth  r.  A'oung,  Vin.  .Ab.  Executors,  Cli.  pi.  32, 
2 Vern.  284.  Swann  ».  Fonnercau,  3 VTs.  jun.  41. 
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for  ttt'o  reasons : l.st,  Because  the  heir  is 

to  be  favoured  in  all  cases,  rather  than 

the  executors,  wlio  by  the  old  law  were 

to  have  nothing  to  their  own  use ; 2dly, 

If  the  executors  shoidd  have  it,  it  would 

be  against  the  words  of  the  will,  which 

gave  it  to  the  heirs  (1).  So  if  trustees  in  (oscudamore 

a will  have  power  to  sell  the  whole  estate  prc.ci* 

for  payment  of  his  debts,  atul  that  the  Horne" «eai- 

residue  should  go  to  A.  and  B.  his  wife, 

. as  they  by  any  deed,  ^c.  should  appoint. 

A.  dies,  and  B.  devises  it  to  C.  It  nuist 

be  considered  in  equity  as  if  actually  sold, 

and  go  accordingly ; in  which  case  the 

money  would  have  gone  to  the  husband, 

and  so  must  the  land  too,  else  it  would  be 

in  the  power  of  trustees  to  make  it  land  or 

money,  and  so  to  give  it  to  rvhom  they 

should  think  fit  (2).  (2)Coiiinp- 

wood  Y.  Wallii,  1 Kq.  Ca.  ;Vb.  39(j.  DaTprs  v.  Folkci,  2 Eq.  Ca.  Ab.  396.  Sit- 
well V,  Bernard,  6 Vez.  S20. 


SF.CTION  III. 


But  it  is  now  constantly  hold  in  Chan- 
cery, that  if  the  lands  arc  vested  in 
trustees,  to  the  use  of  one  and  the  heirs  of 

VOL.  II.  O 
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his  body,  with  remainder  over,  that  the 
trustees  are  not  to  convey  a fee  but  an 
estate  tail,  though  he  will  have  power  to 
bar  the  entail  when  the  conveyance  is 
made  to  him,  and  it  would  avoid  circuity. 
So  if  a sum  of  money  be  appointed  to  be 
laid  out  in  a purchase,  and  the  lands  to  be 
settled  in  tail,  the  purchase  and  settlement 
shall  be  made  accordingly,  and  nut  the 
money  paid  the  party  (6) ; for  the  re- 
mainder-man has  a chance  for  the  estate, 
in  case  the  tenant  in  tail  in  possession  die 
without  issue  before  any  recovery  suffered, 
which  he  may  omit  through  ignorance  or 
forgetfulness,  or  he  may  be  prevented  by 
death  before  he  has  completed  it. 

|i)  See  40  G.  III.  c.  66.an<l  B.  1.  c.  6.  s.  10. 
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And  it)  tlie  performance  of  a trust, 
the  Chancery  has  a power  to  alter  the 
disposition  of  the  party  upon  emergent 
accidents,  which  he  did  not  foresee 
(c);  and  which  if  he  had  foreseen,  he 
would  in  all  probability  have  settled  his 
estate  otherwise.  As  where  cestui  quo 
use  willed,  that  his  feoffees  should  con- 
vey to  his  daughters,  and  died,  and  after 
his  death  a son  is  born,  the  feoffees  shall 
convey  to  him  ; because  the  cestui  quo 
use  never  intended  to  disinherit  his  heir 


(c)  The  case  referred  to  is  certainly  an  authority  in 
support  of  our  author’s  proposition,  that  in  the  perfor- 
mance of  a trust,  courts  of  equity  will,  upon  certain 
events,  alter  the  disposition  of  the  party  : And  though 
the  case  gives  a latitude  of  construction  much  be- 
yond what  our  courts  of  equity  would  prolxibly  now 
consider  themselves  entitled  to  take,  yet  it  does  appear 
to  have  been  referred  to  by  Lord  Nottingliani,  in  Hyde 
r.  Seymour,  2 Freem.  42,  and  to  have  received  from 
his  Lordship  at  least  an  indirect  sanction  of  its  princi- 
ple. It  was  also  referred  to  in  Hills  r.  Brewer,  2 
V'ern.  104.  W non  allocatur;  see  also  Winkfield  r. 
Combe,  2 Ch.  Ca.  16,  which  refers  to  a case  as  strong 
in  principle. 
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(I)  Noiirte  T. 
Yarworth, 
Rfp.  Temp. 
Finch,  159. 
Hvde  V.  Sej- 
iiiour, 

S Freem.  49. 


at  law  (l).  Nor  is  this  court  bound  to 
decree  according  to  the  ordinary  rules  ol‘ 
law,  in  construction  of  wills,  where  the 
question  in  a devise  arises  upon  the  per- 
formance of  a trust  ; as  where  A.,  having 
two  daughters  and  never  a son,  makes 
feoffment  to  the  use  of  his  will,  and  de- 
vises his  land  to  J.  S.  upon  trust  and  con- 
fidence inter  alia,  for  the  raising  the  sums 
of  money  following,  viz.  if  he  has  but  one 
daughter,  then  12,000/.  to  her  fortune,  if 
two  or  more  20,000/.  amongst  them, 
equally  to  be  divided,  the  same  to  be 
due  and  payable  at  their  several  ages  of 
twenty-one  years  or  marriage,  which  shall 
first  happen,  with  a provision  for  main- 
tenance in  the  mean  time.  A.  left  three 
daughters,  and  one  died  under  age,  ^c, ; 
here  being  an  apparent  intention,  that 
these  two  daughters  should  have  10,000/. 
a-piece,  this  court  will  comply  with  it, 
notwithstanding  any  accident  that  might 
happen  to  the  contrary. 
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8o  where  an  executrix  has  a general 
power  or  trust  to  (listril)nle  a sum  of 
money  amongst  children  at  discretion  ; an 
unreasonable  and  indiscreet  disposition 
may  be  controlled  in  a court  of  equity. 

But  otherwise  where  the  power  is  special 
and  particular;  as  that  the  wife  might  dis- 
pose to  one  or  more;  for  this  is  casus  pro- 
visas,  and  it  is  expressly  provided,  she 
might  give  all  to  one  (l).  Yet  it  is  now  (OThomtiT. 
held  discretio'nary  in  the  court  to  relieve 
or  not  (d),  since  such  clauses  arc  for  the 

(f/)  It  is  observable,  tliat,  in  the  case  of  tVall  r. 

Tburbaiie,  1 Venn.  414,  the  mother,  to  whom  the  pow- 
er was  given  by  tlie  will  of  the  father,  had  married  a 
second  liiisljand,  whose  intluenee  might  have  materially 
weighed  in  the  unequal  distribution  which  she  made, 
and  to  that  consideration,  the  interposition  of  the  court 
is  in  some  degree  to  be  referred.  For  it  were  clearly 
too  much  to  maintain,  that  a court  of  equity  has  a 
right  of  controlling  the  execution  of  a eliscretionary 
power  of  distribution  among  a definite  description  of 
persons,  merely  in  respect  of  its  being  unequal ; see 
Burrell  r.  Burrell,  Ambl.  000.  If  it  be  grossly  unrea- 
sonable, or  induced  by  any  irregular  motive,  then  in- 
deed the  interference  of  a court  of  equity  iijlls  within 
the  rule  laid  down  in  Thomas  v,  Thomas,  2 Vern.  313. 
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(2)  Gibtoa  T. 
KinTco, 

1 Vern.  68. 
Wall  y.  Thur- 
baoc, 

1 Vern.  414. 


(3)Warburton 
T.  WarburtoD, 
S Vern.  42J. 


(4)  W'areham 
T.  Brown, 

2 Vern.  153. 


(S)  See  B.  2. 
c.  6.  note. 


most  part  to  observe  obedience  only  (2). 
So  the  power  given  by  will  to  dispose  of 
a personal  estate  by  an  e.xecutrix  being 
general,  to  distribute  to  the  use  of  herself, 
her  brothers  and  sisters,  according  to  their 
need  and  necessity,  as  in  her  discretion 
she  should  think  fit;  the  heir  shall  have  a 
double  share,  being  most  in  need  of  it  (.T). 
And  if  one  devise  to  two  of  his  sisters  400/. 
a-piece,  and  to  his  third  sister  what  his 
executors  should  think  fit;  the  third  sister 
shall  have  400/.  also,  and  be  made  equal 
to  her  two  other  sisters,  if  the  estate  will 
hold  out  (4).  So  where  the  testator  de- 
sires his  executor  to  give  100/.  to  A.  if  he 
thought  fit;  this  seems  to  be  a trust  in  his 
liands  (5). 


See  Civil  r.  Ric  h,  1 Cli.  Ca.  ^09;  Clarke  r.  Turner, 
2 Ereeni.  198  ; IMtnzcy  r.  Walker,  Eorrest.-72  Mad- 
dison  V.  Andrews,  1 V«z.  o9;  A le.xandcr  r;.  Ale.xan- 
der,  2 Vez.  610;  Poeklington  p.  Bayne,  1 Bro.  Cli. 
Rep.  4 jO  ; Boyle,  r.  Bishop  of  Peterliorougli,  1 Ves.  jiin. 
310;  .Spring  r.  Bills,  in  a note,  1 'I’crin  Rep.  43.), 
■which  recognize  this  distinction.  See  also  Kemp  v. 
Kemp,  b Vcz.  S49.  As  to  what  shall  be  considered 
as  an  excess  in  thecxccution  of  a poweroC  appointment, 
see  Bristow  p.  Ward,  2 Vts.jun.  330',  where  the  case? 
upon  the  point  are  fully  considered. 
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SECTION  VI. 


As  for  the  general  rule,  that  portions 
may  be  raised  by  the  sale  of  reversionary 
terms  in  the  life  of  the  tenant  for  life, 
it  cannot  be  got  over;  though  on  the 
other  side  there  are  cases  where  it  has 
been  refused.  But  this  must  depend  upon 
the  circumstances  of  the  deed,  and  the 
intent  of  the  parties  (1).  And  1st,  If  a (i)  Corbett  r. 
portion  is  directed  to  be  paid  at  eighteen, 
or  day  of  marriage,  and  the  term  is  abso-  33^■/veru^ 
lutcly  vested,  there  the  daughter  shall 
not  expect  during  the  life  of  the  father ; 
but  it  may  be  sold  in  the  fathers  life- 
time, although  a term  in  remainder  and 
not  in  possession  (e).  2dly,  If  tlie  trust  of 


(e)  Although  the  cases  referred  to.  Graves  v.  Mad- 
dison,  Corbett  o.  Maydwell,  Gcrrard  c.  Geirard,  and 
Staniforth  o.  Staniforth,  have  never  been  directly  over- 
ruled ; yet  in  subsequent  cases  they  have  been  consider- 
ed as  determinations  in  their  principle,  so  replete  with 
inconvenience,  that  they  ought  to  govern  only  cas(  s 
precisely  similar  in  all  their  circumstances.  See  Sandys 
*.  Sandys,  1 P.  Wins.  707;  Hebblethwaite  ».  Cart- 
wright, Forrest.  31  ; Hall  p.  Carter,  2 Atk.  354; 
Lyon  *.  Duke  of  Chandos,  3 Atk.  41G  ; Smith  v. 
Evans,  Ambl.  C33 ; Conway  ».  Conway,  3 Bro.  Ch. 


« 
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the  term  liad  been  upon  a condition  pre- 
cedent, as  to  commence  if  tlie  father  die 
without  issue  male  by  his  wife,  in  trust  to 
raise  portions  for  daughters  ; there,  if  the 
wife  be  dead  without  issue  male,  leaving  a 
daughter,  though  the  father  is  living,  the 
term  has  been  decreed  to  be  sold.  For  in 
equity,  the  father  is  taken  to  be  dead  with- 
out issue,  when  the  wife  is  dead,  by  whom 
he  was  to  have  issue  ; all  that  is  contingent 
there  has  happened  by  the  death  of  the 
, wife  without  issue  male  ; and  the  husband 

must  also  one  time  or  other  die,  as  all  men 
must,  and  whenever  he  dies,  he  must  die 

Rep.  267.  In  those  cases,  tlim  fore,  wlhcti  can  l)c 
<listii»guislied  from  ilu-iii,  the  court  will  not  dccieutlic 
portion  to  he  raised  in  the  life-time  of  the  father  or 
mother,  as  where  all  the  contingencies  have  not  hap- 
pened ; Butler  r.  Duiicomlj,  1 P.  Wins.  4-18  ; Ucrcsby 
r.  Xewlaml,  2 P.  Wms.  93 ; or  where  iiiainteuaiicc  is 
provided  out  of  the  rents  and  profits  after  the  term  li- 
mited to  raise  the  portion,  should  take  clfccl  in  posscs- 
r sioti;  Brome  r.  Berkley,  2 P.  Wins.  4S4  ; iSteveiis 

V.  Dethwick,  3 Atk.  39;  Goodall  v.  Rivets,  'Moscly, 
393;  Churchman  r.  Harvey,  .\  in  hi.  33.');  See  C'oil- 
rington  o.  Lord  I'oley,  6Vcz.  378,  in  which  the  cases 
upon  the  subject  are  very  fully  considcrai.and  the  rule 
stated  by  Lord  Talbot,  I'orrcst.  31,  recognized  as  the 
proper  rule ; namely,  that  each  case  must  depend  upon 
the  particular  penning  of  the  trust-  As  to  the  manner 
m which  [lortions  shall  be  raised,  see  B.  I.  c.  6.  s.  IS. 
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witliout  issue  male  by  tliat  marriage,  his 

wife  being  dead  before.  So  that  this  is  in 

truth  a remainder,  and  depends  no  longer 

upon  a contingency;  and  this  court,  as  in 

some  cases  they  do  prolong  the  time,  so 

here  they  have  shortened  it  (‘2).  And  thus  (s) r.r«fc«  r. 

lar  the  court  has  gone  lor  convenience,  sir  t.Johm. 

that  young  women  ma^'^  have  their  por- 

lions,  when  they  most  want  them  ; or  else 

the  father  might  live  so  long,  that  tlie  ''•aniiorth. 

• 1 1 .11  • I.  I'era. 

portion  might  be  of  little  service.  3dly, 

But  if  the  agreement  is,  that  the  portion 
should  be  paid  after  his  death,  it  is  hard 
to  make  it  payable  in  his  life-time.  For 
it  would  be  to  no  purpose  for  any  one  to 
make  deeds,  if  the  argument  of  conveni- 
ence or  inconvenience  should  prevail  to 
over-rule  them,  and  the  cases  on  this 
head  have  gone  too  far  already,  and 
mangled  all  estates,  and  therefore  they 
will  never  decree  portions  to  be  raised  in 
the  father’s  life-time,  where  it  can  possibly 
bear  any  other  construction  (3).  (s)  Butler  v. 

Dimeunib, 

1 P Wins  H'’.  2 V'ern  JtiO.  lUr-sby  v.  Newtind,  2 P.  Wmi.  33- 
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AND  there  is  no  difference  where  the 
portion  is  secured  by  a settlement,  or  will, 
if  secured  out  of  a real  estate  [f),  and 

[f]  Nor  is  there  any  difference  whether  the  land  be 
tile  primary,  or  merely  an  auxiliary  fund ; Yates  r. 
l'ettiplace,2  Vern.  41t> ; Jennings  v.  Looks,  2 P.  Wms. 
270  ; Proiise  ».  Abingdon,  1 Atk.  482  ; Van  r.  Clark, 

1 Atk.  510;  Richardson  r.  Greese,  3 Atk.  09  ; Sher- 
man r.  Collins,  3 Atk.  319 ; Harrison  v.  Naylor,  3 
Bro.  Ch.  Rep.  108  ; nor  whether  the  provision  be  for 
achildor  a stranger;  Attorney  General  ».  Milner,  3 
Atk.  1 13  ; Gawler  r.  StanjJiwick,  1 Bro.  Ch.  Rep.  in  a 
note,  100 ; nor,  as  was  once  supposed  (see  Cave  v.  Cave, 

2 Vern.  50S),  whether  it  be  given  with  or  without  in- 
terest: Cave  ».  Cave,  2 Vern.  506;  Rich  r.  Wilson, 
Mosely,  68 ; Bradley  v.  Powell,  Forrest  193 ; Boy- 
cott 9.  Cotton,  1 -Atk.  555  ; Gawler  v.  Standiwicke, 
1 Bro.  Ch.  Rep.  in  a note,  100 ; nor  whether  the  sink- 
ing of  the  portion  be  for  the  benefit  of  the  heir,  or 
of  a devisee;  Jennings  v.  Looks,  2 P.  Wms.  270; 
provided  it  be  charged  on  real  estate,  and  not  payable 
until  a future  day.  But  if  a future  day  of  payment  be 
not  appointed,  or  a merely  general  discretion  be  given 
to  raise  the  portion  within  a certain  time ; it  appears  to 
have  been  held  in  some  cases,  that  the  charge  is  imme- 
diately upon  thedeathof  the  testator.avestedand  trans- 
missible interest:  see  E.  of  Rivers  r.  E.  of  Derby,  2 
Vern. 72, andrecognizedinSmitli9.Smitb,2 Vern.  92  ; 
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tl)e  party  dies  before  it  is  payable  ; in  either 
'case  it  sinks  in  the  lands  (1).  But  the  dif-  (i)Pawieu  v, 

Pawlett, 

I Vcrn.  904.  311.  1 Vera.  36(>.  Smith  t.  Sniith,  S V'crn.  93.  D.uf  Cbuidot  r, 

Talbot,  S P.  Wins.  610.  Gordon  t.  Kajncs,  S P.  W'lni.  138. 

Cowper  V.  Scott,  3 P.  Wins.  1 If).  Wilson  r.  Spen- 
cer, 3 P.  Wins.  172.  'I’unstnll  r.  Brachen,  Ainbl. 

167.  Hodgson  v.  Rawsoii,  1 A’ez.  4-1.  Hutchins 
r.  Foy,  Com.  Rep.  716.  Emes  r.  Hancock,  2 Atk. 

0O7.  Manning  v.  Herbert,  Ainbl.  57o.  Emery  v. 

Martin,  .\inbl.  230.  Jcal  v.  Hitchencr,  4tli  July  1771. 

Clarke  v.  Ross,  22  Nov.  1773.  Kemp  v.  Davy, 

1774;  which  cases  arc  stated  in  a note,  1 Bro.  Ch. 

Rep.  120.  Thomson  v.  Dow,  1763.  Morgan  r. 

Gardner,  M.  1777.  Godwin  o.  Monday,  1 Bro. 

Ch.  Rep.  191  ; but  see  Norfolk  r.  Giflbn'l,  2 Vern. 

208.  Brewin  ».  Brewin,  Pre.  Ch.  195.  Tournay  r. 

'I'ournay,  Pre.  Ch.  290;  in  which  ca.ses  such  legacies 
were  held  not  to  be  transmissible:  see  also  Warr  v. 

Warr,  Pre.  C.  213,  in  which  case  a portion  to  be  raised 
for  a child  was  not  held  transmissible,  the  child  hav- 
ing died  before  it  was  raised,  the  trustees  having  a 
discretion  to  raise  it  when  they  thought  fit.  The  appa- 
rent contrariety  of  clecision  upon  this  point  must  be  re- 
ferred to  the  nature  of  the  subject.  Courts  of  equity, 
looking  for  the  intent  of  the  parties,  arc  naturally  in- 
fluenced by  a variety  of  prudential  consideratioHs, 
which  cannot  be  brought  within  the  range  of  any 
general  rule;  where  the  time  of  payment  is  prescribed 
with  reference  to  the  person,  the  ruleof  tlie  civil  law, 
causa  data  non  secat&,  may  be  reasonably  applied; 
but  where  the  time  of  payment  is  postponed,  from  the 
circumstances,  not  of  the  person,  but  of  the  fund 
that  rule  cannot  be  applied  wiihout  putting  the  general 
intent  of  the  testator  into  hazard.  Emperor  v.  Rolfe, 
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ference  is  between  a personal  legacy  (g), 
which  in  such  case  being  debitum  in  pra- 
senti,  though  solvendum  in  J'uturo,  and  go-  i 
verned  merely  by  the  ecclesiastical  law, 
which  is  so,  shall  go  to  the  executor  or 
administrator,  and  a sum  of  money  ap- 
pointed to  be  raised  out  of  the  rents  and 
profits  of  lands,  and  designed  for  a parti- 
cular purpose  ; as  a portion  for  a dauglitcr, 
payable  expressly  at  twenty-one,  or  mar- 
riage, for  which  there  was  no  occasion,  she 
dying  underage  and  unmarried. 

1 Vez.  209.  'I'o  ascpitnin  the  real  motive  may  be  dif- 
ticult;  hut  whenever  it  can  l>e  ascertained  that  the 
time  of  payment  was  not  made  immediate,  because  it 
might  overcharge  the  estate,  it  should  seem  to  be  too 
much  to  contend,  that  the  lieir  at  law,  or  devisee,  , 
should  have  the  further  advantage  of  the  possibility  of 
the  legatee  dying  before  the  time  of  payment.  See 
Lowther  s.  Condor,  2 Atk.  130.  Sherman  r.  Collins, 

3 Atk.  319.  King  p.  Withers,  Forrest.  117.  Smith  v. 
Partridge,  Ambl.  2t)G.  Dawson  p.  Killet,  I Bro.  (di. 

Rep.  119.  Hope  p.  Lord  Clifden,  G Vez.  499,  and  cases 
there  cited.  It  is  also  an  e.xception  to  the  general  rule,  if 
the  portion  be  made  payable  on  one  of  two  or  more 
contingencies,  and  one  of  the  contingencies  happen 
in  the.  life-time  of  the  legatee,  as  where  payable  at  21 , 
or  marriage.  King  p.  Withers,  Forrest.  117. 

(g)Tliis  distinction  is  established  by  a great  num- 
ber of  ca.scs,  which  are  brought  together  by  Mr.  Cox, 
m his  note{l),  to  the  case  of  the  Duke  of  Chaiidos  p. 

'I'albot,  2 P.  Wins.  612.  As  to  what  words  or  circum- 
stances will  vest  a legacy,  tee  B.  4,  c.  2.  s.  4. 
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PART  THE  SECOND. 

Of  Public  Trusts.  ' 


CHAP.  I. 
Of  Charities. 


SECTION  I. 


The  preservation  of  every  private 
man’s  goods  in  ])articular,  is  the  preser- 
vation of  the  commonwealth  in  gene- 
ral. And  therefore  in  every  good  go- 
vernment, the  magistrates  ought  to  have 
a special  care  and  regard  of  the  estates  of 
orphans,  madmen,  and  prodigals.  So, 
anciently  in  this  realm,  there  were  several 
things  that  belonged  to  the  king  as 
patria  (1),  and  fell  under  the  care  and  (i)LordF»ik. 
direction  of  this  court;  as  charities  (a), 

(a)  Sir  W.  Biackstone  observes,  that  “ the  king,  as 
parent palrite,  has  the  general  superintendence  of  all 
charities,  which  he  now  exercises  by  the  keeper  of  his 
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infants,  idiots,  lunatics,  ^c.  afterwards, 
such  of  them  as  were  of  profit  and  advan- 


< onscicnco,  the  Clianrcllor.  Ami,  therefore,  niien- 
fver  it  is  necessary,  the  attorney  general,  at  the  rela- 
tion of  some  informant,  who  is  actually  called  the  re- 
lator, files  ex  officio  an  information  in  the  court  of 
Chancery,  to  have  the  charity  properly  established, 

3 Com.  427.  This  proposition  is  too  general;  for, 
though  it  bctriie,  that  where  a charity  is  established 
and  there  is  no  charter  to  regulate  it,  as  there  must  be 
somewhere  a power  to  regulate,  the  king  has,  in  such 
case,  a general  jurisdiction;  yet,  if  there  be  a charter 
with  proper  j)owers,  the  charity  must  be  regulated  in 
the  manner  prescribed  by  the  charter,  and  there  is  no 
ground  for  the  controlling  interposition  of  the  court  of 
(Chancery.  Attorney  General  v.  Middleton,  2 Vcz. 
328.  The  interposition  of  the  court,  therefore,  in 
those  instances  in  which  the  charities  were  founded  on 
charters,  or  by  act  of  parliament,  and  a visitor,  or  go- 
vernor or  trustees  appointed,  must  be  referred  to  the 
general  jurisdiction  of  the  court,  in  all  cases  in  which 
a trust  conferred  appears  to  have  been  abused,  and 
not  to  an  original  right  to  direct  the  inanagement 
of  the  charity,  or  the  conduct  of  the  governors  or 
trustees.  A distinction,  manifested  by  those  cases, 
in  which  the  court  has  refused  to  interpose  its  opinion 
against  that  of  the  governors  of  a charity,  having  a 
right  by  the  terms  of  its  foundation  to  exercise  their 
discretion  in  certain  particulars.  See  Attorney  General 
V.  Foundling  Hospital,  4 Bro.  Ch.  Hep.  166.  2 Ves.  ^ 
jun.  42.  Attorney  General  v,  Middleton,  2 Vez.  327. 
But  see  Gower  v.  Mainwaring,  2 Vez.  89.  With 
respect  to  the  right  of  visitation,  see  Highmore  on 
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tage  to  the  king,  were  removed  to  the 
court  of  wards,  but  by  the  statute,  upon 
the  dissolution  of  that  court,  came  back 
again  to  the  Chancery.  And  although  it 
was  formerly  doubted  (2),  if  the  court  Anomey 

I'll  •'/'i  ^(iener*!v. 

could  by  bdl  take  notice  of  the  statute  or  p»imcr,i  cht. 
4^  Eliz.  c.  4,  for  charitable  uses,  so  as  to  *' 
grant  a relief  according  to  that  statute 
upon  a bill,  but  that  the  course  prescribed 
by  that  statute,  by  a commission  of  cha- 
ritable uses,  must  be  observed  in  ca.sesre- 
lievable  by  that  statute  (d) ; yet  now  it  is 
agreed,  that  the  Chancery  may  relieve 


Charitable  Uses,  in  which  work  this  point  is  very  fully 
considered. 

(6)  As  to  what  shall  be  deemed  a charitable  use,  the 
stat.  43  Eliz.  c.  4.  enacts,  tliat  the  commissioners 
shall  inquire  of  the  following  uses  as  good  and  charita- 
ble, viz.  For  relief  of  aged  and  impotent  and  poor 
people;  for  maintenance  of  sick  and  maimed  soldiers, 
schools  of  learning,  free  schools,  scholars  in  univer- 
sities, houses  of  correction ; for  repairs  of  bridgt-s,  of 
ports  and  havens,  of  causeways,  of  churches,  of  sea 
banks,  of  highways;  for  education  and  preferment  of 
orphans,  for  marriage  of  poor  maids,  for  support  and 
help  of  young  tradesmen,  of  handicraftsmen,  of  per- 
sons decayed ; for  redemption  or  relief  of  prisoners  or 
captives,  for  ease  and  aid  of  poor  inhabitants;  con- 
cerning payment  of  fifteenths,  setting  out  of  soldiers. 
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(3)  Wi-sl  T. 
Kni»ht, 
sell.  Ca.  13J. 
Anon.  1 Cb. 
ta.  2S7- 


(1)  Atlorncjr 
General  t. 
Hewer,2  Vern. 
387. 

4 


upon  an  original  bill  in  these  cases  (3). 
But  a school  for  the  inhabitants  of  y/.  not 
being  a free  school,  is  not  a charity  within 
the  stat.  of  Eliz.  (4),  and  consequently  the 
inhabitants  have  not  a right  to  sue  in  the 
Attorney  General’s  name. 


anti  otlicr  tn.xes ; other  gifts,  provisions,  anti  limita- 
tions, whiti),  thougli  not  williin  the  letter,  have  been 
held  to  he  within  llie  purview  of  the  statute,  as  money 
to  maintain  a preaching  minister,  to  maintain  a school- 
master, (but  query,  if  the  latter  cases  are  not  imme- 
diately within  1 Ed.  VI.e.  14?)  So  for  the  building  of 
an  hospital  for  the  relief  of  poor  people.  See  Vaughan 
f.  Earrcr,  2 Vez.  1S7.  So  for  the  king  to  found  a 
!ree  school,  and  make  it  a corporation  ol'  guardi- 
ans, masters  and  ushers,  to  give  charity  to  them  and 
theirs  for  necessaries  to  maintain  them,  and  certain 
poor  people  under  tlicin.  So  for  the  building  a scs- 
sions-house  for  a city  or  county,  the  making  of  a new 
or  repair  of  an  old  pulpit  in  a church,  or  the  buying  of 
a pulpit-cloth  or  pulpit-cushion,  or  the.  setting  up  of 
new  l«'lls  where  none  are,  or  amending  tliem  where 
they  are  out  of  order.  Duke’s  Cdiaritable  Uses,  109. 
So  a devise  of  money  to  a minister  to  preach  an  annual 
sermon,  and  keep  a tombstone  and  inscription  in  re- 
pair, and  to  a corporation  for  keeping  accounts  thereof, 
is  a charitable  use,  and,  if  eliargi^d  on  land  by  will,  is 
within  9 Geo.  II.  c.  36 ; Uurour  ».  Molteux,  1 Vez. 
.320.  See  also  Grieves  r.  Case,  4 Bro.  Ch.  Rep.  67  ; 
Townley  r.  Bedwell,  6V'ez.  194. 
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An  D tenant  in  tail  may  dispose  of  a 
charity  out  of  his  land,  without  fine 
or  recovery,  and  even  bv  will,  by  virtue 
of  the  construction  which  lias  been  made 
on  the  43  Eiiz.  the  statute  of  charitable 
uses  supplying  all  defects  of  assurance  (c), 
either  in  the  giver  or  receiver,  where  the 
donor  is  of  capacity  to  dispose,  and  hath 
such  an  estate  as  is  any  way  disposable  by 
him,  whether  by  fine  or  recovery;  for 
the  intent  of  the  statute  of  charitable  uses 
was  to  make  the  disposition  of  the  party 
as  free  and  easy  as  his  mind,  and  not  to 

(c)  Though  it  be  true  that,  where  the  uses  are  chari- 
table, and  the  person  ha.s  in  himself  full  power  to  con- 
vey, the  court  will  aid  a defective  conveyance  to  such 
uses,  yet  such  uses  or  trusts  must  be  declared  in  writ, 
ing,  or  be  established  by  such  evidence  as  is  necessary 
in  other  cases  of  trust.  Adlington  t;.  Cann,  Barnard. 
130.  Highmore’s  Charitable  Uses,  67.  1st  ed.  At- 
torney-General r.  Spillet,  Highmore,  6S.  Muckleston 
V.  Brown,  6 Vez.  .72.  It  may  also  be  material  to  remark 
that  the  cap.acity  of  the  party  to  convey  makiiiga  term 
in  the  general  proposition,  infants,  lunatics,  or  femes 
coverts  are  not  within  it.  Duke’s  Charitable  LTses,  110. 
Jesus  College  case,  Duke,78.Collison’s  case.  Hob.  136. 
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oblige  him  to  the  observance  of  any  form 
Slaughter,  OF  ccremony  (1).  But  if  a man  dispose 
AuorneyGc-  of  a cliarity  l)y  will,  and  such  will  wants 
^vern'lVr  necessuFy  circumstances  required  by 
ncraiT’itur-  statulc  of  fiauds  and  perjuries,  it  shall 
dcu-^vem^  not  Operate  as  an  appointment  (2);  for 
chr  »i College,  the  Statute  of  43  Eliz.  is  now  repealed 
Bla!  Rep?  90.  pt'o  toiito,  aiul  tliough  there  were  three  sub- 
Generar™*^^  scribiug  witnosses  to  the  codicil,  yet  that 
ar^o.^tT  would  not  support  the  will.  But  as  to 
jeimer^T*  Bar  laiids  as  Were  copyliold,  it 

per,  Prc.  ch.  ^yas  agreed,  they  were  well  appointed, 
(nHeme’i  they  passiiig  by  Surrender,  and  not  by  the 
rt.T.ca!^u.’  will  (3).  So  a devise  in  mortmain  is 
iey {fene^'’V.  good  (d)  as  an  appointment  to  a charity 
vem.*698.  withiii  tlic  43  EHz.  (4).  But  see  now  the 
Atiornej  Ge-  j^te  Statute  9 Gco.  II.  c.  S6  (e). 

Dcral  V.  .An-  ' ' 

drewi,  1 Vex. 

2«c  1 vol*  b.  1*  c.  I.  f.  7.  (4)  Flood*!  case»Hob.  136*  The  King  t.  Newmao, 

1 Lev.  S84. 

(d)  A devise  in  mortm.'tin  is  not  within  the  statute 
' of  wills;  and  tliereforeadevise  to  a charity  was  allowed 
to  take  effect,  as  an  appointnaent  in  order  to  effectuate 
the  intent  of  tlie  party,  who  in  his  life-time  might  have 
conveyed  ittosuch  charitable  use.  See 3 1 and35  Hen. 
VIII.  c.  5.  s.  4,5.  As  to  the  history  and  progress  of  laws 
prohibitory  and  restrictive  of  conveyances  in  mort- 
main, see  2 Bla.  Com.  26S,  and  Highmore’s  Charitalde 
Uses. 

(s)  The  legislature  finding  that  the  political  ends 
of  the  statutes  of  mortmain  were  frequently  defeated. 
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by  the  large  and  improvideiitdispositions  made  by  per- 
sons ou  their  death-beds,  even  for  purposes  in  them- 
selves laudable,  by  the  statute  of  9 G.  II.  c.  36,  enacted. 
That  no  manors,  lands  or  tenements,  rents,  aJvow- 
sons,  or  other  hereditaments,  corporeal  or  incorporeal, 
whatsoever,  nor  any  sum  or  sums  of  money,  goods, 
chatties,  stocks  in  the  public  funds,  securities  for  mo- 
ney, or  any  other  personal  estates  whatsoever,  to  be 
laid  out  in  the  purchase  of  lands,  &c.  shall  be  given, 
granted,  aliened,  limited, released,  transferred,  assigned, 
or  appointed,  or  anywise  conveyed  or  settled  to  or 
upon  any  person  or  persons,  bodies  politic  or  corporate 
or  otherwise,  for  any  estate  or  irrterest  whatsoever,  in 
trust,  or  for  the  benefit  of  any  charitable  uses  whatso- 
ever, unless  by  deed  indenterl,  executed  in  the  presence 
of  two  witnesses,  twelve  calendar  months  before  the 
death  of  the  donor  or  grantor,  including  the  days  of  ‘ 
the  execution  or  the  death,  and  enrolled  in  the  Court 
of  Chancery,  within  six  months  after  its  execution; 
and  unless  such  stocks  be  transferred  in  the  public 
books,  usually  kept  for  the  transfer  of  stocks,  six  ca- 
lendar months  before  the  death  of  such  donor  or 
grantor,  including  the  days  of  the  transfer  and  death, 
and  unless  the  same  be  made  to  take  eflect  in  possission 
for  the  charitable  use  intended  immediately  from  the 
making  thereof,  and  be  without  any  power  of  revoca- 
tion, reversion,  trust,  condition,  limitation,  clause,  or 
agreement  whatsoever,  for  the  benefit  of  the  donor  or 
grantor, or  ofany  person  or  personsclaiming  under  him; 
provided  always,  that  such  limitations,&c.  shall  not  be 
construed  to  extend  to  any  purchase  or  transfer  made 
for  valuable  consideration  ; the  statute  then  declares  all 
other  gifts, grants,  conveyances,  transfers.  See.  to  be  null 
and  void,  with  a proviso  that  it  shall  not  be  construed 
to  extend  to  the  two  universities,  their  colleges,  and  the 
scholars  upon  the  foundation  of  tlw  colleges  of  Eton, 
r 2 
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Winchester,  or  Westminster;  such  exceptions  are 
however,  subject  to  the  proviso,  ttiat  no  college  shall, 
from  June  173(j,  l>e  at  liberty  to  purchase,  acquire, 
receive,  take  or  bold  more  advowsons  than  are  equal 
in  number  to  one  moiety  of  the  fellows  or  studentsupon 
tin'  respective  foundations  : and  the  act  further  pro- 
vides, That  nothing  therein  contained  shall  be  con- 
strued to  extend  to  tlie disposition,  grant,  or  settlement 
of  any  estate,  real  or  personal,  lying  or  being  within 
that  part  of  Great  Britain  called  Scotland.”  It  is  not 
a little  extraordinary,  that  an  act  so  distinctly  pre- 
senting its  princijile  and  purpose,  should  have  given 
rise  to  so  great  a number  and  variety  of  cases  as  this 
act  appears  to  have  done.  Mr.  Highmore  has  brought 
them  together,  and  has  stated  them  so  fully,  that  I shall 
content  myself  with  stating  the  general  result  of  them. 

1st,  It  has  been  held,  that  the  restrictions  of  this 
act  do  not  apply  to  wills  made  before  the  passing  of  it, 
though  the  testator  did  not  die  till  afterwards.  Ash- 
burnham  V.  Bradshaw,  2 Atk.  30.  Barnard.  6.  At- 
torney General  v.  Lloyd,  1 Vez.  3.1.  Willet  c.  Sand- 
ford,  I Vez.  178.  Attorney  General  v.  Haw'es,  Feb. 
1793.  But  see  Attorney  General  v.  Heartwell,  Anibl. 
431.  Attorney  General  i-.  Downing,  Ambl.  350. 

adlyt  As  manors,  lands,  rents,  ^rc.  are  directly 
within  the  statutes,  and  as  a devise  of  mouey  to  arise 
by  sale  or  otherwise  out  of  land  is  construed  a devise 
of  the  land  itself.  Attorney  General  i>.  Lord  Wey- 
mouth, Ambl.  20,  devises,  charges,  trusts,  sums  of 
money.  Sic.  devised  out  of  land  to  a charitable  use, 
are  void.  Dalton  v.  James,  cited  in  Mogg  i>.  Hodges, 
2 Vez.  52,  and  Arnold  c.  Chapman,  1 Vez.  108- 
Thal  the  words  of  the  act  are  construed  toextend  to 
terms,  see  Attorney  General  t>.  Graves,  AmbU'  155- 

7 


Digitized  by  Google 


Pt  II.  Ch.  I.  § a. 


OF  CHARITIES. 


213 


Attorney  General  r.  Tomkins,  Ambl.  210.  Tliat  it 
extends  to  mortgages,  see  .Attorney  General  r.  Mey- 
rick,  2V^ez.  44;  .Attorney  General  o.  Graves,  Ambl. 
155  ; Attorney  General  V.  Caldwell,  Ambl.  035  ; White 
V.  Evans,  4 Bro.  Ch.  R.  21. 

.3dly,  .A  bequest  of  money,  goods,  cliattels,  stocks,  se- 
curities for  money,  or  any  other  personal  estate,  to  be 
laid  out  in  the  purchase  of  lands,  Sfc.  to  a charitable  use, 
is,  by  the  statute exprtssly  declared  to  be  void;  but,  as 
the  bequest  of  money  generally  would  be  good,  so  a 
bi'(juest  of  money.  Sic.  to  be  laid  out  in  lands  or  othtr- 
zcise  to  a charitable  use,  has  been  sup[)orted,  Soresby 
V.  Hollins,  fith  August  1710,  and  Gragson  c.  Atkin- 
son, 7th  Xovember  1752,  cited  in  Ambl.  211,  212. 
Sec  also  Grimmett  e.Grimmett,  Ambl.  210,  which  re- 
cognizes the  principle  upon  which  the  two  above,  cases 
were  decided,  and  gives  it  an  additional  extent,  by 
holding,  that  though  the  trustees  have  not  an  express 
power  given  them  to  invest  in  the  funds,  or  otherwise, 
yet,  if  they  are  not  expressly  directed  to  invest  the  mo- 
ney in  lands,  but  have  a discretion  to  leave  it  invested 
in  the  fumls  until  they  can  to  their  satisfaction  invest  it 
in  lands,  the  court  will  consider  such  power  to  be 
merely  nugatory;  for,  whilst  the  act  of  G.  II.  is  in 
force,  they  cannot  invest  in  lands,  without  a breach 
of  trust.  But  sec  English  n.  Ord,  0th  July,  1754» 
.stated  in  Highmore,  82,  and  Grieves  t>.  Case,  1 Ves, 
jun.  548,  in  which  it  was  held,  that  if  the  clause  was 
directory,  and  not  discretionary,  though  the  discretion, 
if  pursued  in  such  extent,  would  be  against  law,  that 
made  the  devise  void.  But  a gift  by  will  of  money  to 
be  laid  out  in  repairing  a chapel  already  built,  or  to 
erect  on  land  already  in  mortmain,  is  not  within  the 
statute.  Glubb  v.  Attorney  General,  Ambl.  ^73 ; 
Harris  v.  Barnes,  Ambl.  651  ; Brodie  v.  Duke  of 
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Chandos,  cited  in  Ambl.  751 ; Attorney  General  c. 
Bowlts,  2 Vez.  517.  3 Atk.  8(i(j  ; Attorney  General  r. 
Bp.  of  Chester,  1 Bro.  Ch.  Rep.  444,  and  cases  stated 
in  .*\ppendix,  p.  29;  Gastril  s.  Baker,  cited  in  Vez. 
165  ; Attorney  Gcneial  v.  Nash,  3 Bro.  Ch.  Rep. 
5SS.  But  if  the  land  is  to  be  purchased  out  of  the 
fund  bequeathed,  the  bequest  is  void;  Attorney  Ge- 
neral r.  Tindall,  Ambl.  614;  Attorney  General  v. 
Hutchinson,  Dick.  51S,  and  Chapman  v.  Brown,  6 Vez. 
404.  That  a bequest  of  real  and  personal  estate  to  a 
trustee,  totakeahouse  fora  school  to  educate  children 
and  grand  children  of  particular  persons,  and  other 
children,  is  good  as  to  the  particular  objects,  but  bad 
as  a general  charity,  see  Blandford  v.  Fackerell,  4 Bro. 
C.R.  394.  2 Ves.jun.238. 

4th,  Though  a direct  devise  of  land  to  a charitable 
use,  or  of  money  charged  on  land,  is  void  ; yet  a be- 
quest of  money,  charged  on  both  the  real  and  personal 
estate,  though  void  as  to  the  real,  is  good  as  to  personal 
estate ; and  the  court,  though  it  will  not  marshal  assets 
for  the  sake  of  a charity  ; Arnold  v.  Chapman,  1 Vez, 
lOS;  Mogg  r.  Hodges,  2 V'ez.  52  ; Walter  c.  Child, 
2 Ambl.  524;  yet  it  would  formerly,  to  support  the 
bequest,  Arrange  thediflercntspecies  of  personal  estate; 
Attorney  Generali?.  Caldwell,  Ambl.(>35;  Negus  ». 
Coulter,  Dick.  326.  Amb.  367;  Campbell  c.  Earl  of 
Radnor,  I Bro.  Ch.  R.271.  But  this  rule  is  now  other- 
wise; see  Attorney  General  r.  Winchelsea,  3 Bro.  Ch. 
R.  373;  Makeham  r.  Hooper,  4 Bro.  Ch.  Rep.  156. 
The  court  will,  however,  direct  the  charge  of  legacies 
and  debts  to  be  borne  by  the  different  species  of  personal 
estate  i>ro  rata.  A.  G.  Winchelsea,  3 Bro.  Ch.  R. 
373, 
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SECTIONIII. 

UT  whenever  any  thing  is  given  to 
fharity>  and  no  charily  appointed  (1),  (pAtiorwy 
if  the  charity  which  is  appointed  he  dcrfin,  I Vcm, 
superstitious  (h),  there  (i)  tlie  king  shall  vmm.'ui. 

WhitcT. 

White,  I Rro, 

Ch.  Rep.  15.  Attorney  General  t.  Ilcrrich,  Ambl.  *13.  and  cam  there  cited. 

(A)  \s  to  wliat  may  be  considered  a superstitious  use, 
see  Duke’s  Charitable  Uses,  106.  Ambl.  107,  108. 

Adams  and  Lambert's  case,  4 Ilep.  101. 

(i)  By  1 Ed.V[.c.l4,giftstocerlaiusupcrstitioususcs 
therein  enumerated, are  declared  to  vest  in  the  crown  ; 
but  see  Adams  and  Lambert’s  case,  4 Rep.  104  ; other 
gifts,  though  void  as  to  the  superstitious  use,  shall  nei- 
ther  vest  in  the  crown  nor  in  the  heir,  but  shall  be  ap- 
pointed to  such  uses  as  the  king  shall  order.  Re.x  v. 

Lady  Portington,  1 Salk.  Kii.  But  see  Porter’s  case, 

1 Rep.  lit),  a.  With  respect  to  gifts  to  charitable  uses, 
where  no  specific  description  of  object  be  pointed  out, 
the  Court  of  Chancery  will,  in  respect  of  the  general 
purpose  appearing,  direct  the  mode  of  giving  it  eftect. 

Attorney  General  r.  Herrick,  Ambl.  712 ; ami  this  is 
agreeable  to  the  rule  of  the  civil  law,  which  is  so 
peculiarly  favourable  to  cliarities,  that  legacies  to 
pious  or  public  uses  shall  not  fail  from  the  want  of  cer- 
tainty as  to  the  particularobject  intended.  SeeDomat, 

2 V.  p.  Ihl,  IG2.  If  not  only  the  general  purpose 
appear,  but  also  a particular  description  of  persons  or 
objects  be  referrt'd  to,  though  as  between  such  fiersons 
or  objects  the  party  has  made  no  selection,  yet  tne  court 
will  confine  its  discretion  in  supplying  such  omission 


Digitized  by  Google 


216 


A TREATISE  OF  EQ  JITY.  Book  II. 


appoint.  And  although  a devise  cannot 
be  averred  to  be  a superstitious  use,  by 
(?l flex T. La- reason  of  the  statute  of  frauds,  yet  the 

djPortington,  , •' 

isalk.ssi.  king  IS  not  bound  by  that  statute  (21. 

(3)  Jone<  V.  „ ° . , 

Peacock, Rep- So  oi  an  Uncertain  (3)  as  well  as  void  use  ; 
24s!'^u^orney  for  the  usc  is  void,  and  not  the  charity, 
u'ickmlin.’s  }'et  in  tlic  casc  of  a superstitious  use,  the 
Eq^Ab  193,  appointment  shall  be  to  a charitable  use, 
r>oyie»^A^  tjusdem  generis  {4:)  ; for  the  appointment 
rai,4  Vin.Ab.  of  that  good  use  to  whicli  it  shall  be  ap- 

485.  pi.  16.  ^ 

Widmore  v. 

Woodroffe,  Amlil.  639.  While  T.  White,  I Bro.  Ch.  Rep.  12.  Moggeridge  v. 
Thackwell,  3 Bro.  Ch.  Rep.  517.  (4)  Attorney  General  v.  Baxter,  1 Vem.  218. 
Attorney  General  t.  Guiae,  2 Vern:  266. 

■within  the  limits  of  such  general  description  ;White  r. 
White,  1 Bro.  Ch.  Rep.  12;  Moggeridge  v.  Thack- 
well,  3 Bro.  C.  Rtpp.  517;  Attorney  General  r. 
Clarke,  Ambl.  ■ 422  ; Waller  r.  Childs,  Ambl.  524. 
If  the  object  of  the  gift  be  certain,  but  not  at  present 
in  existence,  yet  if  its  existence  may  be  expected  here- 
after, the  court  will  neither  consider  the  gift  lapsed, 
nor  apply  it  to  a different  use;  Aylelt  Dodd,  2 Atk. 
238.  Downing  College  case,  Ambl.  550,  571  ; At- 
torney General  v.  Oglander,  3 Bro.  Ch.  Rep.  ISO’. 
But  if  the  charity  or  object  of  the  gift  be  precisely 
pointed  out,  and  fail,  it  seems  then  in  general  it  shall 
not  be  applied  to  any  other;  Attorney  General  e.  Bp. 
of  Oxford,  I Bro.  C.  R.  379;  .Attorney  General  r, 
Goulding,  2 Bro.  Rep.  429.  But  see  also  .Attorney 
General  w.  City  ofLondon,3  Bro.  C.R.  171.  1 V'es.jun. 
343, 
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plied,  is  a judicial  act,  and  ought  to  be 
according  to  the  rules  of  the  court.  And 
although  the  charity  cannot  take  place 
according  to  the  letter,  yet  it  ought  to  be 
performed  cypres,  and  the  substance  pur- 
sued. But  where  the  apjiointment  is 
good,  it  shall  not  be.  in  the  power  of  the 
heir  by  his  consent  to  alter  the  disposition 
of  his  ancestor  ; for  they  shall  be  held  to 


the  letter  of  the  charity  (5).  Much  less  (5)  Attorney 
of  the  devisee  as  the  parishioners  (6).  viou!  alp. 

Temp.  Finch, 

2^5.  Attorney  General  on  behalf  of  Peter  Houie,  Cambridge,  v.  Regiu«Profc*- 
•or,  1 Vem.  S5.  Attorney  General  v Christ'!  Hospital,  3 Br».  Ch.  Rep.  165. 

(6)  Man  r.  Ballet,  1 Vem.  42,  but  see  Attorney  General  t.  Hart,  Pre.  Ch.  925. 


SECTION  IV. 


And  where,  in  the  constitutions  for 
founding  an  hospital,  it  was  ordained, 
that  no  lease  should  be  made  for  above 


twenty-one  years,  and  the  rent  not  to  be 
raised,  nor  above  three  years  rent  taken 
for  a fine,  though  the  tenant  of  the  hos- 
pital lands  is  entitled  to  a bene(Jcial  lease 
upon  renewal,  the  constitution  being  Just 
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(I)  Watiion  T 

Hinrworth 

Hnapital, 

1 VtTD  596. 


and  charitable,  for  the  encouragement  of 
the  tenant  ; yet  this  constitution  is  not  to 
be  followed  according  to  the  letter,  but  in 
the  reason  of  it  (/r),  as  fines  alter,  and  the 
price  of  provisions  increase,  so  the  rent 
ought  to  be  raised  in  proportion  (l)  So 
if  the  hospital  makes  a lease  for  twenty- 
one  years,  with  a covenant  by  renewal  to 
make  it  up  sixty  years,  and  by  deed  of  co- 
venants the  lessee  covenants  to  pay  all  ad- 
ditional rents;  this  covenant  is  not  bind- 
ing in  equity,  as  being  equally  prejudicial 
to  the  hospital,  as  a lease  for  sixty  years. 
And  the  corporation  are  but  trustees  for 
the  charity,  and  might  improve  for  the 
benefit  of  the  charity,  but  could  not  do 
any  thing  to  the  prejudice  of  the  charity 
in  breach  of  the  founder’s  rule  (l).‘  But 


(k)  By  the  statute  13  Eliz.  c.  10,  corporations  are 
restrained  from  granting  long  leases,  ^■f.  of  their 
lands,  as  such  leases  would  be  .as  mischievous  as  the 
alienations  of  their  possessions;  and  as  a perpetual  re- 
newal upon  particular  terms  would  be  equivalent  to  an 
alienation,  the  court  will  not  enforce  such  a covenant. 
Somerville  r.  Chapman,  1 Bro.  Ch.  Rep.  61. 

(/)  If  therefore  the  contract  of  the  corporation  ex- 
ceed its  powers,  and  injury  result  to  the  party  with 
whom  they  contracted,  his  remedy  must  be  against  the 
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the  additional  rent  and  arrears  shall  be 
paid  during  the  term  of  twenty-one  years  ; 
for  though  it  was  an  indenture  of  mutual 
covenants  on  the  lessor’s  part  to  renew, 
and  on  the  lessee’s  part  to  pay  the  ad- 
ditional rent,  those  covenants  appeared  in 
the  deed  to  have  been  made  on  distinct 
considerations,  viz.  the  covenant  for  in- 
crease of  rent,  because  the  price  of  pro- 
visions was  raised,  and  the  covenants  for 
renewal,  because  the  lessee  undertook  to 
lay  out  1001.  in  buildings  (2). 


(3)  Ljdiatr. 
Foach.S  Vero. 
410.  . ■ 


individuals  signing  the  contract,  and  not  against  the 
corporation.  Taylor  c.  Dulwich  College,  IP.  Wms. 
665. 


SECTION  V. 

And  if  A.  seised  of  a manor,  of  tlie 
yearly  value  of  2401.  devises  several 
legacies,  and  particularly  to  his  heir  at 
law  40s.  and  then  adds,  that  being  deter- 

St 
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(1>  Arnold  t. 
Altomejr  Ge- 
neral,Show. P- 
C.  92.  The 
case  ofTheU 
ford  School, 

8 Rep.  1 90. 
Attorney  Ge- 
neral V. John- 
son, Amhl. 
191).  Attorney 
Vc».  jun.  1. 


mined  to  settle  for  the  future,  after  the 
death  of  me  and  niy  wife,  the  manor  of  F. 
with  all  lands,  woods,  and  appurtenances 
to  charitable  uses,  1 devise  to  M.  N.  ^c. 
upon  trust,  that  they  shall  pay  yearly, 
and  for  ever,  several  partictilar  sums  to 
charitable  uses,  amounting  in  the  whole 
to  1201.  per  annum,  and  gives  the  trustees 
something  for  their  pains  ; there  being  an 
overplus,  it  shall  go  in  augmentation  of 
the  charities  (1),  it  appearing  to  be  the 
testator’s  intent  to  settle  the  whole  manor, 
and  that  the  heir  should  have  no  more 
than  the  40s.  (m)  So  where  the  rever- 


Gencralv.  Sparks,  .Ambl.  201.  Allorncy  Gencr.al  v.  Tenner,  2 
(m)  III  the  case  of  Arnold  o.  Attorney  General,  it 
was  attempted  to  distinguish  that  case  from  the  case  of 
Thetford  Scliool,  by  the  circumstance  of  the  whole 
fund  having  been  devised  in  the  latter  instance,  and  the 
increase  of  it  being  subsequent  to  the  death  of  the  tes- 
tator, and  accidental ; wherea.s  iu  the  former  case  the 
particular  uses  and  bequests  did  not  e.Nhaust  the  whole 
of  the  fund,  but  such  distinction  was  over-ruled.  It 
is  also  observable  that  in  the  Tlietford  case  there  was 
no  legacy  to  the  heir  at  law  ; whereas  in  the  case  of 
Arnold  V.  Attorney  General  there  w,  s.  The  princi- 
ple therefore  seems  to  be  as  stated  in  the  caseof  ’l'het- 
ford  School ; that  as  the  charily  must  have  borne  the 
loss  if  the  value  of  the  thing  devised  had  decreased,  it 
shall  enjoy  the  benefit  of  its  increase ; and  the  court 
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sion  in  fee  of  divers  lands  let  on  leases  on 
which  in  all  701.  per  annum  was  reserved, 
was  granted  by  king  II.  VIII.  to  the  Cor- 
, poration  of  Covcnln/,  4001.  of  the  pur- 
chase-money was  paid  by  the  corporation 
and  10001.  by  Sir  T.  fV.,  but  in  the  grant, 
the  cor)K)ration  was  said  to  be  the  purcha- 
sers, and  it  was  by  the  deed  declared  that 
the  whole  ?0l.  per  ann.  should  be  applied 
to  several  charities  therein  mentioned,  the 
leases  expiring,  the  value  of  the  lands 
were  greatly  increased,  but  the  surplus 
had  been  all  along  received  by  the  corpo- 
ration of  C.  the  lands  themselves  not 
being  given  to  the  charities,  but  particular 
rents  out  of  the  lauds  ; and  it  was  strongly 
insisted  that  the  articles  mentioning  the 
corporation  to  the  purchasers,  there  could 


will  even  extend  the  bounty  beyond  the  number  of  ob- 
jects specified  by  the  testator,  provided  they  be  of  the 
same  description  with  those  pointetl  out  by  the  testator. 
Attorney  General  v.  Haberdashers’  Company,  4 Bro. 
Ch.  Rep.  103.  Attorney  General  r.  Earl  of  Winchcl- 
sea,  3 Bro.  Ch.  Rep.  373.  or  will  increase  the  bounty 
limited  to  the  objects  ; Attorney  General  v.  Minshull, 
4 Vez.  11.  Whether  heir  or  devisee  shall  have  benefit 
of  a void  devise,  see  Jackson  v.  Hurlock,  Ambl.  487. 
Gravenor  v.  Hallum,  Ambl,  643.  Wright  v.  Row, 
1 Bro.  Ch.  Rep,  61. 
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be  no  averment  received  to  the  contrary, 
and  although  a charity  is  not  barred  by 
length  of  time  (n),  or  any  statute  of  li- 
mitations, yet  it  is  an  evidence,  that  the 
surplus  belonged  to  C.  because  they  have 
enjoyed  it  ever  since  the  purchase,  but 
the  defendants  were  ordered  to  account 
for  the  improved  value  of  the  land,  and 
the  charities  to  be  augmented  in  propor- 

(S)  Attorney  tion  (3). 

General  t.  ' 

CorraiVy (”)  See  the  case  of  St.  Michael’s  Parish,  Bath,  against 

j Vern.  397.  the  Corporation  of  Bath,  Ch.  T.  T.  1798,  in  which 
the  possession  of  the  corporation  for  many  years,  was 
held  to  afford  a strong  presumption  against  the  claims 
of  the  parish. 
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CHAP.  II. 

Of  Guardians*  of  Infants  and  Lunatics. 
SECTION  I. 

The  king  is  also  an  universal  guar- 
dian to  infants,  and  ought  in  the  court 
of  Chancery  to  take  care  of  their  for- 

•There  are  in  law  several  kinds  of  guardians. 

juTt  natures,  the  father  of  his  heirapparent 
till  twenty-one;  and  this  was  inseparable  from  his 
person. 

•2dly,  In  socage,  jure  gentium,  the  next  of  kin  to 
whom  the  lands  could  not  descend;  and  this  was  only 
of  things  that  lie  in  tenure  till  fourteen.  Of  others  he 
might  choose  a guardian,  if  he  was  of  years  to  make  a 
choice. 

3dly,  By  the  statute  of  1 2th  Car.  ll.cap.  24,  formed  by 
Sir  Matthew  Hale;  and  this  is  in  office  and  interest 
much  the  same  with  a guardian  in  socage.  But  it  ex- 
tends not  to  his  lands  by  descent  only,  as  that  did,  but 
to  all  his  estate  whatever,  and  may  be  till  twenty-on* 
or  any  less  time. 

4thly,  By  custom,  as  in  London,  and  other  l>o- 
roughs. 

6thly,  The  spiritual  court,  of  personal  estate  only. 

ethly.  The  king,  for  allegiance  and  protection  are 
reciprocal. 
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tunes  (fl).  As,  1st,  If  they  marry  during 
their  minority,  to  procure  a settle- 

(a)  “ How  this  jurisdiction  was  acquired  by  the 
Chancellor,  it  is  not  easy,  says  Mr.  Hargrave,  (Co. 
Litt.  12S.  note)  to  state.  The  usual  manner  for  ac- 
counting for  it  appears  very  unsatisfactory.  See  Earl 
of  Shaftsbury's  case,  Gilb.  Rep.  172,  saying,  that 
hisjurisdiction  over  idiots  and  lunatics  is  undoubted, 
furnishes  an  argument  against  his  having  any  over  in- 
fants ; for  he  derives  the  former  from  a separate  com- 
mission under  the  sign  manual,  but  there  is  not  any 
such  to  warrant  the  latter.  The  writs  of  ravishment 
of  ward,  and  de  recto  de  ciistodin,  prove  as  little;  for 
were  not  these  returnable  in  the  courts  of  common  law, 
or  though  they  had  not  been  so,  how  doth  a jurisdic- 
tion to  decide  between  contending  competitors  for  the 
right  of  guardianship  prove  a power  of  appointing  a 
guardian  when  it  happens  that  one  is  wanting.  The 
Vi'Tlts  de  custode  admitteniio  only  relate  to  guardians 
litem.  Reg.  Bre.  Orig.  U)S,  a.  The  assertion  that  the 
appointment  of  guardians  belonged  to  the  Chancellor 
before  the  erection  of  the  court  of  wards,  remains  to  be 
proved,  or  at  least  we,  after  a diligent  search,  do  not 
find  any  authority  in  point.  The  pa.«sage  referred  to 
in  Fleta,  and  the  doctrine  in  Beverly’s  case,  4 Co.  by 
no  means  warrant  the  use  made  of  them;  for  in 
neither  is  any  notice  taken  of  infants.  Though,  con- 
tinues Mr.  Hargrave,  the  case  of  infants,  as  well  as  of 
idiots  and  lunatics, should  be  admitted  to  belong  to  the 
court,  yet  something  farther  is  necessary  to  prove  that 
the  Chancellor  is  the  person  constitutionally  delegated 
to  act  for  the  king.  It  is  no  wonder,  therefore,  that 
Lord  Hard  wicke  took  occasion  to  disapprove  of  com- 
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{its 

inent  {b) ; for  though  by  the  ecclesiastical 

law,  a woman  is  of  age  to  marry  (l)  ;(ds«ibj». 

Com.  436. 

paring  the  court’sjurisdiction  over  infants  with  that 
over  idiots  and  lunatics;  expaite  Whitfield,  2 Atk.  315. 

As  to  the  writs  in  the  register,  continues  Mr.  II.,  re- 
lative to  the  appointment  or  removal  of  guardians, 
they  merely  relate  to  suits,  which  is  of  very  diflerent 
consideration  from  general  guardians.  S»ee  inde.'t  to 
Reg.  Brev.  Orig.  tit.  Cas/orfct.  Nor  will  it  answer  the 
purpose  to  attempt  including  guardianships  in  theidea 
of  trusts,  which  are  the  present  objects  of  equitable 
jurisdiction,  as  it  must  be  seen  that  such  attempt  is 
an  overstrained  refinement ; for  though  guardianship 
in  the  common  acceptation  of  the  word  trust,  may  be 
properly  so  denominated,  yet  it  as  surely  is  not  so  in 
the  technical  sense  in  which  lawyers  use  the  word; 
and  Chancery  exercises  a jurisdiction  over  trusts : For, 
in  this  latter,  trusts  are  invariably  applied  to  property, 
especially  real  estates,  and  not  to  the  person.  It  must 
not,  however,  be  undci-stood,  that  this  learned  annota- 
tor, by  the  above  remarks,  intends  to  controvert  the 
present  legality  of  the  jurisdiction  thus  exercised  in 
Chancery  over  infants,  his  intent  being  merely  to  shew 
that  swch  jurisdiction  is  not,  ns  far  as  yet  appears,  of 
ancient  date ; and  that,  though  it  be  now  unquestion- 
able, yet  at  first  it  seems  to  have  been  an  usurpation, 
for  which  the  best  excuse  was,  that  the  case  was  not 
otherwise  sufficiently  provided  for.  Mr.  Hargrave 
further  observes,  that  “ his  conjectures  as  to  the  late 
commencement  of  this  branch  ofjurisdiction  in  Chan- 
cery, is  strengthened  by  some  precedents,  according  to 
which,  the  first  instance  to  be  found  of  a guardian  ap- 
pointed by  the  Chancellor,  on  petition  without  bill 
VOJL.  II.  9 
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yet,  by  the  temporal  law.  she  cannot  (lis' 
pose  of  her  fortune,  and  therefore  the  couit 


wns  in  1G96,  in  the  case  of  Hampden.  But,  since  that 
time,  the  court  of  Chancery  hnti)  exercised  the  power 
of  appointing  guardians,  without  its  being  once  called 
into  question.  Therefore,  in  the  case  of  l.ady 'I'eyn- 
ham  i'.  Lennard,  which  w.as  heard  on  an  appeal  to  the 
Lords  in  1724,  the  counsel  for  the  resjjondeiit  very 
properly  stated,  that  the  Lord  ('haucrllor  was  intrusted 
with  that  part  of  the  crown’s  prerogative  which  con- 
cerned the  guardianship  of  infants,  ‘i  Bro.  P.  C.  MP. 
Under  the  same  id«a,  too,  the  last  marriage  act  refers 
to  the  Chancellor  tor  the  appointment  of  a guardian 
to  consent  to  marriage,  where  the  infant  is  without  a 
guardian,  and  the  motlier  is  not  living.  2(iCr.  II.C..33. 
§11."  'J'he  doubt  intimated  by  the  learned  annota- 
tor, as  to  the  rightful  origin  of  this  point  of  jurisdic- 
tion exercised  in  our  court  ofChaneery,  must  necessa- 
rily, with  reference  to  his  professional  claims,  have 
materially  influenced  the  judgment  and  fipiiiions  of  his 
learlers;  and  it  appearing  tome  to  he  of  some  conse- 
quence to  rescue  a branch  of  jurisdiction  so  salutary  in 
its  exercise,  from  the  inipulation  of  having  originated 
in  usurpation,  I cannot  lefrain  from  suhinittiug  the 
obsen’ations  which  have  occurred  to  me  upon  it.  It 
is  observable  that  Mr.  H.  lalhcr  relies  on  the  insufll- 
nency  of  the  arguments  adduced  in  support  of  the  ju- 
risdiction,than  on  any  positive  fact  orreasoning  against 
if.  And  in  so  cotnidcring  the  subject,  he  hascerlain- 
ly  a tonsidcrahle  arlvantage  over  his  opponents.  By 
some  wlion  aintain  the  jurisdiction  of  the  court  in  this 
particular,  it  is  said,  that  upon  the  abolition  of  the 
courtof  wards,  the  care  which  the  crown  was  hound 
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will  makp  such  a diposition  of  the  fi)rlune 
of  the  ward,  as  may  he  most  beneficial  for 

to  take  as  piiardiaii  of  its  infant  tenants,  was  toullj' 
extinsuished  in  every  feudal  point  ot  view,  but  result- 
ed to  the  kin4  in  his  court  of  Cliancery,  together  with 
the  protection  of  all  other  infants  in  the  kingdom.  3 
Bla.  Com.  42d,  427.  From  this  it  might  be  inferred, 
that  the  jurisdiction  of  the  court  of  wards  and  liveries 
was  protective  of  infants  in  general  ; whereas  the  sta- 
tute of  II.  VIII.  by  which  the  court  of  wards  was  erect- 
ed, expressly  coniines  the  jurisdiction  of  that  court  to 
wards  of  the  crown;  and  it  is  scarcely  necessary  to  re- 
mark, that  when  a new  court  is  erected,  it  can  have 
no  other  jurisdiction  than  that  which  is  expressly  con- 
ferred ; for  a new  court  cannot  prescribe.  4 Inst.  200. 
But  if  the  statute  32  H.  \''IlI.does  not  confer  a general 
jurisdiction  in  the  case  of  infants,  but  merely  a parti- 
cular jurisdiction  as  to  wards  of  the  court,  it  should 
seem  to  follow  that  the  general  superintendence  of  the 
crown  over  infants,  as  pater  patrite,  if  it  existed  at 
common  law,  was  not  afieeUed  by  the  statute,  except 
in  those  cases  to  which  it  rxpressly  refers.  What 
those  cases  were,  arc  |)articulaiiy  enumerated  by  the 
statute,  and  also  in  tlie  instructions  to  the  court  of 
wards  and  liveries,  prefixed  to  Ley's  Reports.  See  also 
keeve’s  His.  Lug.  Law.  4 v.  2j!).  That  in  every  civi- 
lized state,  such  a superiuteudence  and  protective 
power  does  somewhere  c.xist,  will  scarcely  be  contro- 
verted. ^ That  if  not  found  to  exist  elsewhere,  it  may 
be  presumed  to  vest  in  the  crown,  will  not,  I think, 
be  denied.  Assuming,  therefore,  that  the  general  su- 
perintendence of  infants  did  originally  vest  in  the 
crown,  I shall  conclude,  that  e<i  rattoae,  it  is  now 
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her.  But  if  she  was  of  full  age  at  the  time 
of  her  marriage,  then  she  was  out  of  the 


exercised  in  the  court  of  Chancery  ns  a branch  of  its 
general  jurisdiction.  But  it  has  been  asked,  Why,  if 
no  particular  warrant  be  necessary  to  the  court  in  the 
care  of  infants,  is  a separate  commission  under  the 
sign  manual  necessary  to  authorise  the  Chancellor’s 
jurisdiction  in  the  case  of  idiots  and  lunatics,  which 
are  also  referred  to  the  head  of  general  protection  ? 
The  answer  is,  that  the  custody  of  the  persons  and  lands 
of  idiots  and  lunatics,  at  least  of  such  as  held  lands, 
was  not  anciently  in  the  crown,  but  in  the  lord  of  the 
fee.  The  17  Ed.  II.  c.  0,  (or,  as  Lord  Coke  and 
others  suppose,  an  earlier  statute,  see  2 Inst.  14)  gave 
to  the  king  the  custody  of  idiots,  and  also  vested  in  him 
the  profits  of  the  idiot’s  lands  during  his  life;  by  which 
the  crown  acquired  a beneficial  interest  in  the  lands  ; 
and  as  a special  w arrant  from  the  crown  is  in  all  cases 
necessary  to  the  grant  of  its  interest,  the  separate 
commission  which  gives  the  Chancellor  jurisdiction 
over  the  persons  and  estates  of  idiots,  may  be  referreil 
to  such  consideration.  And,  with  respect  to  the  care 
of  lunatics,  the  statute  of  17  Ed.  II.  c.  10,  enacU,  that 
the  king  shall  provide  that  their  lands  and  tenements 
shall  be  kept  without  waste.  The  statute  confers 
merely  a power,  which  cannot  be  considered  as  includ- 
ed within  that  general  jurisdiction  conferred  long  be- 
fore by  the  great  seal ; and,  therefore,  for  the  delega- 
tion of  this  new'  pow'er,  a separate  and  special  com- 
mission was  necessary.  But  see  the  case  ofOxenden  r. 
Ld.  Compton,  2 Ves.  jun.  71,  in  which  Lord  Lough- 
borough, C.  is  reported  to  have  stated,  that  the  statute 
17  Ed.  II.  c.  10.  is  not  introductive  of  any  new'  right 
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care  of  the  court ; and  the  court  cannot 
at  all  interpose  ; though  slie  be  under  age, 

ill  the  crown.  Others,  who  haveattempted  to  support 
thegeneral  jurisdiction  of  the  court  of  Chancery  upon 
this  point,  have  resorted  to  the  circumstance  of  writs 
of  ravishment  of  ward,  and  de  recto  dt  ciutodia  issuing 
out  of  Chancery ; and  others  have  attempted  to  sup- 
port it  upon  the  notion  of  a guardianship  being  a trust. 
Mr.  Hargrave  has,  in  my  opinion,  given  a sufficient 
answer  to  the  first  class  of  cases,  namely,  of  the  writs 
o£  ravisliment  of  ward.  Sic.  by  observing,  that  those 
writs  arc  returnable  in  courts  of  common  law ; and, 
with  respect  to  the  idea  of  a guardianship  Iieing  a trust, 
though  I think  itfounded^sofar  at  least,  as  to  entitle 
any  court  of  equity  to  call  upon  the  guardian  to  ac- 
count, it  does  not,  in  my  opinion,  touch  the  point 
which  respects  the  right  of  a general  and  exclusive 
superintendence  over  the  interests  of  infants  in  the 
court  of  (,'hancery.  If  such  a power  be  a mere  trust, 
every  court  of  equity  has  a concurrent  jurisdiction  up- 
on the  subject ; but  quart,  if  the  court  of  Exchequer, 
as  a court  of  equity,  has  such  concurrent  jurisdiction  ? 
It  may  indeed  appoint  a guardian  ad  litem  to  manage 
the  defence  of  the  infant,  if  a suit  be  commenced 
against  him  ; a power  which  is  incidentto  every  court 
of  justice.  It  may  also,  when  the  interest  of  anin- 
fant  comes  before  it  judicially,  provide  for  its  security 
and  protection  ; but  whether  it  can  appoint  a guardian 
to  an  infant  for  general  purposes,  where  none  is  ap- 
pointed : or  whether  it  can,  in  an  equal  extent,  exer- 
cise that  protective  power  which  watches  over  the  in- 
terest of  infants  in  the  courts  of  Chancery,  is  a point 
which  Ido  not  find  any  where  solemnly  determined. 
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as  some  say,  unless  where  (he  husband  is 
plaintiff  here  in  Chancery,  to  have  the 

and  wliicli,  witli  reference  lo  tlie  fiction  upon  which 
the  equitablcjurisdiction  of  the  court  of  Exchequer 
is  founded,  I should  think  at  least  doubtful.  That 
the  general  jurisdiction  exercised  by  our  conrtof  Chan- 
cery, in  the  cases  of  infants,  flows  from  its  general 
authority,  is  further  evinced  by  the  concurrent  juris- 
diction exercised  by  the  Master  of  the  Rolls,  and  by 
the  appellatejurisdiction  of  the  House  of  Lords,  nei- 
ther of  which  hare  any  jurisdiction  in  the  case  of  idit^ 
and  lunatics.  Upon  the  whole,  I submit,  that  the  ge- 
neral superintendence  and  protective  jurisdiction  of  the 
court,  in  the  case  of  infants,  is  a delegation  of  the  duty 
of  the  crown;  that  its  general  jurisdiction  was  not 
even  suspended  by  the  statutes  of  H.  VIII.  erecting  the 
court  of  wards  and  liveries.  That  the  case  of  idiots 
and  lunatics  is  distinguishable  ; the  jurisdiction  exer- 
cised in  Chancery,  as  to  the  first,  being  the  grant  of  an 
interest,  and,  in  the  latter,  the  delegation  of  a power 
conferred  by  parliament.  With  respect  to  the  extent 
of  the  jurisdiction  of  the  court  of  Chancery,  as  protec- 
tive of  the  persons  and  interests  of  infants,  it  may  be, 
material  to  observe,  that  the  court  may  interpose  even 
against  that  authority  and  discretion  which  the  father 
has  in  general  in  the  education  and  management  of  his 
child.  Duke  of  Beaufort  r.  Bertie,  1 P.  Wms.  702. 
Butler  XI.  Freeman,  Ambl.  302,  Lord  Shaftesbury’s 
case,  2 P.  Wme.  117.  Potts  v.  Norton,  24th  April, 
1792,  cited  in  Lord  Shaflesbury’-s  case.  Cruse  v.  Orby 
Hunter,  MSS.  Sittings  after  T.  1790.  Powel  v.  Cleaver, 
2 Bro.  Ch.Rep.  199.  M’ilcox  v.  Drake,  Dick.  631.  But, 
yuicre,  if  such  child  must  not  be  a ward  of  the  court  ? es 
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trustees  to  transfer  tlieir  estate,  or  for  any 
other  favour  of  tlic  court;  then,  indeed 
wlien  they  had  sudi  a hand  upon  him, 
they  may  make  i>im  do  such  tilings  as  shall 

parte  W'amer,  4 Bro.  Cli.  Rep.  101, 102.  A multo forti- 
ori, it  may  interpose  aj'ainst  persons  who  derive  their 
whole  autliority  from  the  father;  see  Tombes  v.  Piers, 
Dick.  88.  Therefore,  though  the  court  cannot  remove 
a testamentary  guardian  appointed  according  to  the  sta- 
tute, or  consider  his  misconduct  a contempt,  unless 
the  infant  be  a ward  of  the  court,  Goodall  v.  Harris, 

2 P.  Wins.  yet  it  may  impose  such  restrictions 
as  will  prevent  him  from  prejudicing  the  interests  of 
his  ward.  Foster  v.  Denny,  2 Ch.  Ca.  237.  Roach®. 
Garvan,  I Vez.  KiO.  As  to  guardians  at  common  law, 
it  seems  admitted,  that  they  may  be  removed,  or  be 
comptelled  to  give  security,  if  there  appear  any  danger 
of  their  abusing  either  the  infant’s  person  or  estate. 
Foster  v.  Denny,  2 Ch.  Ca.  237. 

(4)  If  therefore  a man  marry  a ward  of  the  court, 
without  the  consent  of  the  court,he  .shall  be  committed 
for  such  contempt,  though  it  appear  that  he  knew  not 
that  she  was  a ward  of  the  court ; Herbert's  case,  3 P. 
Wms.  1 16,  Butler  ®.  Freeman,  Ambl.  303.  Chassaing 
V.  Parsonage,  3 Vez.  13. ; and  there  must  be  a proper 
settlement  made  on  the  wife  before  such  contempt 
can  be  cleared.  Stevens®.  Savage,  1 Ves.jun.  134. 
And  quttre,  if  the  contempt  can  be  cleared  by  the  ward 
attaining  her  age,  though  she  should  be  ready  to  waive 
her  claim  to  a settlement ; see  Stackpoole  r.  Beaumont, 

3 Vez.  89. Sec  ex  parte  Ashton,  Die.  Rep.  23.  in  which 
the  court  interposed  on  the  ground  that  the  party  was 
an  idiot. 


Digitized  by  Google 


933 


A TREATISE  OF  EQUITY, 


Book  II. 


(t)  Micoe  ▼. 
Powell, 

1 Tern.  39. 


be  reasonable  (c),  otherwise  there  is  no 
colour  in  it  (2).  2dly,  This  court  upon 
application  made  to  it  by  guardians,  has 
settled  the  maintenance  of  infants  (d). 

(f)  Tliis  equity  is  not  peculiar  to  infant  wards  of  . 
the  court ; it  extends  to  all  cases  in  which  the  husband 
seeks,  through  the  medium  of  the  court,  to  make  his  le- 
gal right  to  his  wife’s  property  available  ; see  B.  1.  c.  2. 

8.  t>.  B.  I.  c.  4.  s.  24.  Neither  is  this  branch  of  juris- 
diction peculiar  to  the  <-ourt  of  Chancery,  it  equally  ex- 
tends to  the  court  of  Exchequer.  It  seems  also  that  as 
the  husband  might  defeat  or  prejudicethe  equity  of  the 
wife  by  assignment  of  her  property,  though  in  court, 
the  wife  may  by  her  next  friend  institute  a suit  to  re- 
strain such  assignment.  See  Ellis  Ellis,  C'h.  July 
1793.  MSS. 

((i)  It  was  once  conceivetl  that  a bill  was  necessary 
for  the  purpose  of  such  an  order,  but  it  is  now  settled 
that  it  may  be  done  by  petition  ; see  a parte  Kent, 

3 Bro.  C.  R.  88, and  p«r/c  Salter,  3 Bro,  C.  R.  500, 
where  the  cases  are  brought  together,  upon  the  authori- 
ty of  which  the  practice  now  proceeds.  And  as  the 
court  will  allot  maintenance  for  the  infant  out  of  the 
produce  of  his  estate,  it  will  also,  in  so  doing,  consider 
the  cireumstances  and  state  of  the  family  ; as  where 
there  is  an  elder  son  an  infant,  and  younger  chil- 
dren who  have  no  provision,  the  court  will  allow  a 
more  ample  maintenance  to  the  guardian  of  the  eldest 
son,  by  which  the  younger  children  may  be  maintain- 
ed. flervey  v.  Hervey,  2 P.  Wms.  91.  .Sandys  v. 
Duke  of  Athol,  2 Atk.  447.  Petre  v.  Petre,  3 Atk. 
511.  Roach  V.  Garvan,  I Vez.  160,  Style  v.  Style, 
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And  a court  of  equity  may,  by  the  appro- 
bation of  an  infant’s  relations,  allot  the 
infant  maintenance  out  of  a trust  estate, 
though  there  be  no  provision  in  the  trust 
for  that  purpose;  and  this  is  founded 
on  natural  equity  (3).  But  Chancery 
never  allows  the  principal  to  be  lessened 
in  maintenance  of  an  infant  (e).  Sdly, 
a man  intrudes  upon  an  infant,  he  shall 
receive  the  profits  but  as  guardian,  and 
the  infant  shall  have  an  account  against 
hin  in  Chancery  as  guardian  (/ ) For  ’ 

July  1799.  MSS.  Buraettv.  Burnett,  1 Bro.  C,  R.  179, 
And  as  the  court  will  in  some  cases  order  maintenance 
where  none  is  directed  by  the  will  (and  tliat  though  the 
interest  is  directed  to  accumubte.  Mole  v.  Mole,  Dick. 
310),  BO  in  other  cases  it  will  refuse  to  apply  the  fund 
for  maintenance  though  so  directed.if  the  father  be  liv- 
ing and  of  suflicient  ability  to  maintain  his  child, 
Hughes  t>.  Hughes,  1 Bro.  Ch.  Rep.  3S7.  That  the 
court  will  in  some  cases  allow  the  principal  to  be  bro- 
ken in  upon,  see  Barlow  v.  Grant,  1 Vera.  2do.  Har- 
vey V.  Harvey,  2 P.  Wms.  22. 

(f)  See,  contra,  Barlow  v.  Grant,  1 Vern.  255,  where 
the  legacy  is  of  small  amount. 

(f)  Though  it  is  one  of  the  peculiar  duties  of  a 
court  of  equity  to  protect  the  rights  of  infants,  it  must 
not,  as  has  been  already  observed,  thence  be  inferred 
that  they  will  at  any  period,  or  under  any  circum- 

• 


(31  En»ltfiflj 
V.  En^leficld, 
I V'eru.  S36. 
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I Vern.  295. 

Mor^n  ▼. 
Morzao, 

1 AU.  489. 


in  the  consideration  of  this  court,  he 
shall  be  looked  upon  as  trustee  for  the 
infant  (4).  And  if  a man,  during  a per- 
son’s infancy,  receives  the  prohts  of  an 
infant's  estate,  and  continues  to  do  so  for 
several  years  after  the  infant  comes  of 
age,  before  any  entry  is  made  on 
liim ; yet  he  shall  account  for  the  profits 
throughout,  and  not  during  the  infancy 
only.  And  so  it  seems  at  law,  he  should 
be  charged  in  an  action  of  account,  as 
tutor  alienus. 

Btances,  act  upon  such  indulgent  disposition  ; for  if  an 
infant  neglect  to  enter  within  six  years  after  he  comes 
of  age,  he  is  as  inucit  bound  by  the  statute  of  limita- 
tions from  bringing  a bill  for  an  account  of  mesne  pro- 
fits, as  he  is  from  an  action  of  account  at  common 
law.  Lockey  Lockey,  Pre.  Ch.  ;>1S.  See  1 vol- 
139,  note  (ffi). 
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SECTION  II. 

CjrUARDIANS  are  appointed  (^)  by 
writ  for  infants,  and  one  or  more  guar- 
dians jointly  fl),  and  the  court  of  Chan- (ORctiict. 
eery  may  assign  one  or  the  six  clerks  to  s ch.ca.  is«. 
be  guardian  to  an  infant  (2).  But  a(;)Anon.  s 
guardian  cannot  be  otherwise  appointed,  on’ey*' j^’. 
than  by  bringing  the  infant  into  court, 
his  praying  a commission  to  have  a guar- 
dian assigned  him  (3).  Where  there  is 
guardianship  by  the  common  law,  thisi  Eq  C».Ab. 
court  will  intermeddle  and  order ; but  if**°' * 
there  be  a guardian  by  act  of  parliament(/i). 


[g)  Guardians  are  appointed  in  Chancery  where  such 
appointment  is  necessary  to  the  purpose  of  protecting 
the  infant’s  general  interest,  or  for  the  purpose  of  sus- 
taining a suit,  or  for  the  purpose  of  consenting  to  the 
marriage  of  the  infant. 

(A)  By  the  law  of  England  there  are  three  manner 
of  guardianships,  viz.  by  the  common  law,  by  statute 
law,  and  by  custom.  By  the  common  law  there  are 
four  manner  of  guardians,  viz.  guardian  in  chivalry, 
guardian  by  soccage,  guardian  by  nature,  guardian  by 
reason  of  nurture.  Co.  Litt  88,  b.  Ratcliffe’s  case, 
3 Rep.  37,  b.  Though  guardianship  in  chivalry  is 
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^4)FoiterY.  it  cannot  remove  him  or  her  (4).  Yet  in 
tiCh.^V  997.  this,  and  all  other  like  cases,  they  shall 

Roach  T.  Gar- 

Yen,lVez.Ii8. 

LeconoT.  , 

i*Vei*D  442  taken  away  by  the  12th  Cii.  II.  c.  24.  yet  as  the 

knowledge  of  some  general  points  concerning  it  cannot 
but  be  useful,  I must  beg  to  refer  to  Mr.  Hargrave’s 
note,  Co.  Litt.  t)3.  note  (It),  in  which  the  leading 
points  upon  it  are  brought  together.  See  also  3 Com. 
Dig.  title  Guardian.  With  respect  to  guardianship  by 
nature,  the  subject  appears  to  be  involved  in  consider- 
able ob.scuritj’,  principally  occasioned  by  the  various 
and  indefinite  manner  in  which  the  right  to  such  spe- 
cies of  guardianship,  and  the  infants  who  are  objects  of 
it,  have  been  considered.  As  to  the  right  to  guardian- 
ship by  nature.  Chief  Baron  Coniyus  states,  that  guar- 
dianship by  nature  extends  only  to  the  father,  and  de- 
nies the  right  of  the  grandfather  to  the  wardship  of  the 
heir  apparent,  and  refers  to  George’s  case,  6 Rep.  22  ; 
but  upon  this  point  Mr.  Hargrave  observes,  that  “ it 
seems  that  not  only  the  father  but  also  the  mother,  and 
every  other  ancestor,  may  be  guardians  by  nature, 
though  with  considerable  differences,  such  as  denote 
the  superiority  of  the  father’s  claim.  The  father  hath 
the  prior  title  to  guardianship  by  nature ; the  mother 
the  second  ; and  as  to  other  ancestors,  if  the  infant 
happen  to  be  heirapparent  to  two,  as  to  botha  paternal 
and  maternal  grandfather,  perhaps  in  this  equality  of 
rights,  priority  of  possession  of  the  infant’s  person  may  ^ 
decide  the  preference,  according  to  the  general  rule 
itk  aquaiijvrc  melioresl  conditio  pouidetUit.  But  this  dif- 
ference merely  respects  the  order  of  succession  to  guar- 
dianship by  nature.  But  whilst  the  tenure  by  knights- 
tervicc  continued,  there  was  another  diiference  which 
more  strongly  marked  the  superiority  of  this  guardian- 
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give  security  not  to  marry  the  child,  infra 
annos  nubiles,  or  coii''ent  or  be  aiding  to 

ihip  when  claimed  by  the  fatlier,  for  he  was  entitled  to 
the  custody  of  the  infant’s  person  even  against  the  lord 
in  chivalry.  But  the  mother  and  other  ancestors  were 
not  allowed  to  have  the  same  preference.  It  is  by  this 
last  diversity  that  Lord  Coke  in  Radclitl'e’s  case,  3 Rep. 
38,  b.  reconciles  tlie  books,  which  appear  to  exclude 
the  mother  and  all  other  ancestors  except  the  father, 
from  guardianship  by  nature;  it  being  observed  by 
him,  that  they  only  apply  to  those  cases,  in  which  the 
right  to  the  infant’s  person  was  in  contest  with  the  lord 
in  chivalry.”  Co.  Litt-  105,  Hargrave’s  note  (12). 

With  respect  to  what  infants  are  objects  of  this 
species  of  guardianship,  we  find  in  some  cases  that  the 
father  and  mother  are  denominated  the  natural  guar- 
dians of  all  their  children  ; Roach  v.  Garvan,  1 Vez. 
I.*)?;  Mellish  V.  De  Costa,  2 Atk.  15;  Smith  r.  Mar- 
shall, 2 Atk.  70;  VVebber  V.  Brick,  M.  T.  1800,  and 
in  some  cases,  even  the  parents  of  illegitimate  children 
are  so  considered  ; Ord  c.  Blackett,  <)  Motl.  117  ; and  in 
other  cases,  the  guardianship  of  female  children  under 
sixteen,  as  given  to  the  father  and  mother  by  the  statute 
of  P.  and  M.  is  said  to  be  jine  naturec.  Radclift’e’s  case, 
3 Rep.  39,  a.  Upon  which  dicta,  Mr.  Hargrave  ob- 
serves, “ according  to  the  strict  language  of  our  law, 
only  an  heir  apparent  can  be  subject  of  guardianship 
by  nature  ; which  restriction  is  so  trnethatit  hath  even 
been  doubted  whether  such  a guardianship  can  be  of  a 
daughter ; (see  Thorp’s  case.  Holt’s  Rep.  333.  Carth. 
381)  whose  heirship  though  denominated  apparent, 
yet  being  liable  to  be  superseded  by  the  birth  of  a son, 
is  in  effect  rather  of  the  presumptive  kind.  Radcliffe’s 
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the  marriage  of  such  cliild,  pout  annos  nu- 
biles,  during  minority,  without  acquaint- 

case,  3 Rep.  38,  b.  Therefore,  when  guardianship 
by  nature  is  extended  to  children  in  general,  or  to  any 
but  such  as  are  heirs  apparent,  it  is  not  coniforniable 
to  the  legal  sense  of  the  terms  amongst  us,  but  must  be 
nndcrstood  to  have  reference  to  some  rule  indepen- 
dent of  the  common  law.  Thus  when  in  Chancery 
the  father  and  mother  arc  styled  the  natural  guardians 
of «//  their  children  born  in  marriage,  or  of  any  of 
their  illegitimate  issue,  we  should  suppose  tho.se  who 
express  themselves  so  generally  to  refer  to  that  sort  of 
guardianship,  which  the  order  and  course  of  nature, 
so  far  as  we  are  able  to  collect  it  by  the  light  of  rea- 
son, seems  to  point  out,  and  to  mean  that  it  is  a good 
rule  to  regulate  the  guardianship  by,  where  positive 
law'  is  silent;  and  it  is  in  the  discretion  of  the  Lord 
Chancellor  to  settle  the  guardianship.  So  too,  when 
Lord  Coke  says  the  custody  of  a female  child  under 
sixteen,  tu  which  the  father,  and  after  his  death,  the 
mother,  is  entitled,  by  the  provisions  of  the  st.  4.  and 
0 P.  and  M.  is  jure  natura,  we  should  understand 
him  to  mean,  not  that  such  a custody  was  a guar- 
dianship by  nature,  recognized  by  our  common  law, 
but  merely  that  it  was  astatutary  guardianship,  adopted 
by  the  legislature,  in  conformity  to  the  dictates  of  na- 
ture, and  upon  principles  of  general  reasoning.  But 
though  what  our  law  calls  guardianship  by  nature, 
is  thus  confined  to  the  heir  apparent,  yet  we  must  not 
thence  conclude  that  parents  have  not  a right  to  the 
custody  of  their  other  children,  for  our  law  gives  the 
custody  of  them  to  their  parents  till  the  age  of  fourteen 
by  the  guardianship  of  nurture;  Co.  Litt.  lOfl,  a. 
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ing  this  court  therewith  (5).  But  tlie 
Chancery  cannot  restrain  the  infant  from 

inond'i  ca>r, 

Forriat.  58.  Smith  v. Smith, 3 Aik.  J04.  and  sccEyrcr.  Couiiteu  ofShaftsbiirT. 

aWini.  113. 

Mr.  Hargrave,  having  explained  wlio  arc  entitled  to 
the  giiardlansliip  by  nature,  and  what  infants  arc  the 
objects  of  it,  concludes  with  an  enumeration  of  the 
following  particulars  concerning  it.  1st,  This  guar- 
dianship continues  till  the  infant  attains  the  age  of 
twenty-one.  2d,  It  extends  no  further  than  the  cus- 
tody of  the  infant’s  person.  3dly,  It  yields  as  to  the 
custody  of  the  pi  rson  to  guardianship  in  soccage,  wliere 
the  title  to  both  guardianships  concur  in  the  same  in- 
dividual, as  they  necessarily  do  in  the  c.ase  of  father 
or  mother,  if  lands,  held  by  a soccage  tenure,  d»>scend 
on  the  heir  apparent,  being  an  infant,  and  m.ay  in  the 
case  of  other  ancestors.  But  guardianship  in  soccage, 
ending  at  fourteen,  he  presumes,  that  after  that  age, 
the  father  or  other  ancestor,  having  a like  title  to  botli 
guardianships,  becomes  guardian  by  nature  till  the  in- 
fant’s age  of  twenty-one  ; sec  Garth.  3S 1.  And  lastly, 
the  father  may  disappoint  the  mother  and  other  an- 
cestors of  the  guardianship  by  nature,  by  appointing  a 
testamentary  guardian  under  thestatutes  of  Philip  and 
Mary,  and  Charles  the  Second.” 

“ Guardianship  by  soccage,  like  the  one  in  chi- 
valry, springs  wholly  out  of  tenure  : therefore  the 
• ille  to  it  eamiot  arise,  unless  the  infant  is  seized  of 
lands  or  other  hereditaments,  lying  in  tennre,  holdeii 
by  soccage.  Like  guardianship  in  chivalry,  it  is 
deemed  to  take  place  on  a descent  only,  though  some 
have  argued  to  the  contrary  : see  Quadring  v.  Downs, 

2 Mod.  170;  where  the  point  is  decided;  sec  also 
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maniiige  ad  annos  nubiles.  But  if  a person 
appointed  guardian,  pursuant  to  the 

Vin.  Ab.  tit.  flunrdian  (!)•  'I’hc  title  to  this  guardian- 
ship is  in  such  of  the  infant’s  next  of  l)locxl  as  cannot 
have  by  descent  the  soccage  estate  ; in  respeed  of  which 
the  guardianship  arises  by  descent,  without  any  dis- 
tinction between  the  whole  and  half  blood.  If  there 
are  two  or  more  in  equal  degree,  he  who  fust  gains  pos- 
session of  the  heir  shall  have  the  custody  of  him  ; ex- 
cept where  they  happen  to  he  brothers  or  sisters,  or  to 
be  the  infant’s  lineal  ancestor,  the  law  preferring  the 
eldest  in  the  former  case,  and  the  father  or  other  male 
ancestor  in  the  latter.  But  if  the  infant  derives  lands 
by  descent,  both  cx parle palerna  and  ex  parte  matema,  in 
which  case  it  may  be  possible  not  to  liud  any  next  of 
kin  incapable  of  inhetiting  to  the  infant;  the  next  of 
kin  of  either  side,  first  seizing  the  infant,  is  entitled  to 
the  custody  of  his  person,  and  the  custody  of  the  lands 
coming  ex  park  pateriia,  goes  to  the  maternal  heir ; and 
so  vice  versa,  as  to  the  lands  coming  ex  park  makrn&. 
Should,  however,  the  infant  derive  lands  by  descent, 
in  such  a way  as  lets  in  both  the  paternal  and  maternal 
blood  successively  to  the  inheritance,  but  with  a pre- 
ference of  the  former  ; as  where  the  infant  derives 
lands  by  descent  to  a brother,  who  was  the  first  pur- 
chaser, and  there  is  no  ne.xt  of  kin  but  such  as  may  in- 
herit from  the  infant,  it  seems  unsetth  d who  should 
have  the  guardianship.  If  the  person  entitled  to  Ite 
guardian  in  soccage,  is  himself  under  the  custody  of  a 
guardian,  the  latter  is  entitled  to  the  custody  of  both  ; 
to  the  former  in  his  own  right,  and  the  latter,  pur  cause 
de  Kurd,  that  is,  in  right  of  his  wardship  of  the  former. 
But,  as  it  is  wliolly  for  the  infant’s  benefit,  and  not  in 
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Statute,  (viz.  12  Car.  II.  cap,  24.)  dies  or 
refuses  to  take  upon  himself  the  guardian* 


any  rrsp<‘ct  for  the  guardian’s  profit,  it  is  not  a subject 
either  of  alienation,  forfeiture,  or  succession,  as  ward- 
ship in  chivalry  was;  and  consequently  if  the  guardian 
in  soccage  becomes  incapable,  or  dies,  the  wardship  de- 
volves upon  the  person  next  in  degree  of  kindred  to  the 
infant,  not  being  inheritable  to  him.  Fitzherbert,  in- 
deed,.in  his  Natura  Brevium,  cites  two  cases  of  Edward 
the  Third , in  which  guardian  in  soccage  granted  the  ward- 
ship to  a stranger,  and  the  grant  was  held  to  be  good  ; 
F.  N.  B.  143.  The  same  author  too,  in  his  Abridg. 
ment,  gives  another  case  of  the  same  reign,  according  to 
which  a lease  of  guardianship  in  soccage  was  pleaded ; 
Fitzh.  Abr.  Gade,  Ibl.  But  possibly  these  cases  im- 
port only,  that  a guardian  in  soccage  may  place  the  body 
of  the  infant  under  thecustody  of  another,  and  that  such 
placing  will  be  a good  answer  to  an  action  for  ravish- 
ment of  the  ward,  not  that  the  guardianship  itself  may 
be  transferred  by  bargain  and  sale.  However,  should 
these  ancient  authorities  not  bear  the  former  construc- 
tion,they  seem  suflicientlyanswered  by  thedoctrineand 
practice  of  later  times,  for  in  them,  the  acknowledged 
qualities  of  guardianship  in  soccage  being,  that  it  is  a 
personal  trust  wholly  for  the  infant’s  benefit,  and  neither 
transmissible  by  succession,  nor  deviseable,  are  not 
consistent  with  its  being  assignable ; and  we  have  Lord 
Chief  Justice  Vaughan’s  authority  for  saying,  that,  even 
in  his  time,  common  experience  provetl  the  contrary ; 
see  Plow.  293.  Vaug.  181.  It  c.xtends  not  only  to  the 
person  and  soccage  estates  of  the  infant,  but  also  to  his 
hereditament  not  lying  in  tenure,  and  even  to  his  copy- 
hold  estates,  unless  there  is  a special  custom  for  the 
YOt.  II.  R 
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rlleiViE^.  (®)»  chancellor  may  appoint  . 

if's**’’ **”'  a g'^ardian  (0*  As  to  the  custody  of  lu« 

Daroe]'  t.  U. 

rp**Wn^*  1®*'*^'®  appointing  a guardian  of  them ; Egleton’s  case, 

703,  note.  1 Ra  Abr.  40.;  see  also  Hutt.  17;  and  3 Liittv. 

1181.  But  whether  the  guardian  insoccage  is  entitled 
to' take  into  his  custody  the  infant’s  personal  estate, 
we  have  not  yet  been  able  to  ascertain  by  any  express 
authority.  However,  we  are  inclined  to  think  that 
personalty  is  included,  except  whereby  the  custom  of 
a particular  place  it  happens  to  be  liable  to  a diiTerent 
custody:  our  idea  being,  that  the  custody  of  the  in- 
fant’s person  draws  after  it  the  custody  of  every  spe- 
cies of  property,  for  which  the  law  hath  not  other- 
wise provided.  This  idea  receives  some  countenance 
from  the  instances  of  copyholds  and  hereditaments  not 
lying  in  tenure;  for  including  which,  it  will  be  diffi- 
cult to  account  by  any  other  rcasou  than  the  one 
we  give  for  including  personalty ; it  is  also  strongly 
confirmed  by  the  manner  in  which  tbe  12  of  Cba.  II. 
c.  24,  regulates  the  powers  of  tiic  guardian  which  it 
enables  a father  to  appoint.  And  authorizing  such 
guardian  to  take  the  custody  of  the  infant’s  personal 
estate,  as  well  as  of  his  lands,  tenements,  and  heredi- 
taments; it  provides,  that  he  may  bring  such  action 
or  actions  in  relation  thereto,  as  by  law  a guardian,  in 
common  soccage  might  do ; words  almost  necessarily 
importing  that  tbe  personal  estate  is  equally  an  object 
of  the  custody  of  the  guardian  in  soccage  with  the  in- 
fant’s real  property.  Yet  we  must  apprize  the  reader, 
that  there  is  an  expression  of  Lord  Chief  Justice 
Vaughan,  in  his  Reports,  which  conveys,  or  seems  to 
convey,  a different  opinion ; for,  speaking  o(  guardian 
under  the  statute  of  Charles  the  Second,  he  says,  this 
'iiew  guardian  hath  the  custody,  not  only  of  the  lands 
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natics,  it  is  no  question  of  right,  but  of 
prudence,  and  where  no  right  there  u no 

df'scended  or  left  by  the  father,  but  of  lands  and  goods 
any  way  required  or  purchased  by  the  infant,  which 
the  guardian  in  soccage  had  not;  Vaugb.  1S6.  It  is 
superseded  both  as  to  the  body  and  lands,  if  the  father 
exercises  his  power  of  appointing  a testamentary  or 
other  guardian,  according  to  the  statute  of  13  Cha.  II. 
c.  34.  Regularly  it  ends,  when  the  infant,  whether  male 
or  female,  attains  fourteen ; though  some  say,  that  this 
must  be  understood  only  where  another  guardian,  either 
by  election  of  the  infant,  or  otherwise,  is  ready  to  suc- 
ceed, and  that  the  guardianship  in  soccage  continues  in 
the  mean  time ; And.  313.’’  Hargrave's  note  (13). 

**  .4.3  to  guardianship  by  nurture,  it  only  occurs  where 
tlie  infant  is  without  any  other  guardian;  and  none  can 
have  it  except  the  father  or  mother.  8 E.  IV.  7,  b. 
Br.  Guard.  70.  3 Co.  38.  It  extends  no  farther  than 
the  custody  and  government  of  the  infant's  person,  and 
determines  at  fourteen,  in  the  case  both  of  males  and 
females.  Lord  Chief  Baron  Comyns  indeed  refers  to 
Fleta,  as  if,  according  to  that  ancient  book,  grand- 
fathers and  great-grandfathers  might  be  guardians 
by  nurture ; 3 Com.  Dig.  431 ; but  the  passage  cited 
doth  not  point  at  this  species  of  guardian,  it  describing 
' the  patria  pottitaa  in  general,  and  being  apparently  bor- 
rowed from  the  text  of  the  Roman  law ; nor  will  it 
bear  the  least  application  to  guardianship,  as  our  own 
law  regulates  it”  Hargrave’s  note  (13),  Co.  Litt 
119,  b, 

By  construction  of  tfaie  statute  4 and  5 P.  and 
M.  c.  8,  the  father  might,  by  deed  or  will,  assign  a 
R 3 
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wrong.  It  shall  never  in  this,  or  in  any 
other  case,  be  committed  to  any  that  will 


guardian  to  any  woman  child  under  the  age  of  sixteen. 
But,  by  the  12  Car.  II.  c.  24,  which,  considering  the 
imbecility  of  judgment  in  children  of  the  age  of  four- 
teen, and  the  abolition  of  guardianships  in  chivalry, 
which  lasted  till  the  age  of  twenty-one,  it  is  enactc<l, 
that  where  any  person  shall  have  any  child  or  children 
under  the  age  of  twenty-one  years  ami  not  married  at 
the  time  of  his  death,  it  shall  be  lawful  for  tl>c  father 
of  such  child  or  children,  whether  bom  or  i«  xtnlre 
sa  mere,  or  whether  such  father  be  within  the  age  of 
twenty-one  years,  or  of  full  age,  by  deed  executed  in 
his  life-time,  or  by  his  last  will,  in  the  presence  of  two 
or  more  credible  witnesses,  in  such  'manner,  and  from 
time  to  time,  as  he  shall  respectively  think  fit,  to  dis- 
pose of  the  custody  of  such  child  for  and  during  such 
time  as  such  child  shall  continue  under  the  age  of 
twenty-one  years,  or  any  less  time,  to  any  pierson  or 
persons  in  possession  or  remainder,  other  than  {K>pisii 
recusants,  as  the  father  shall  appoint.  Guardians  so 
appointed,  are  called  testamcntaiy'  guardians,  or  guar- 
dians by  statute. 

The  above  clauses  may  be  considered  under  the  fol- 
lowing heads : 

1st,  Who  may  appoint  a testamentary  guardian. 

2dly,  To  what  child  a testamentary  guardian  may  be 
appointed. 

3dly,  Who  may  be  appointed. 

4tbly,  How  such  appointment  may  be  made. 

5thiy,  When  such  appointment  determines ; and, 

■ 6thly,  The  efiect  of  such  appointment. 

8 
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make  gain  of  it,  or  who  is  concerned  to 
outlive  the  lunatic,  as  being  nearest  of 

1st,  As  the  fatiicronly  is  authorized  to  appoint  a 
testamentary  f^uardianto  his  cliild,  an  appointment  by 
the  mother  is  absolutely  void.  Bedell  v.  Constable, 
Vaugh.  180.  parte  F.dwards,  3 Atk.  519.  So 
also  is  an  appointment  by  the  guardian  appointed  by 
the  father,  for  it  is  a personal  trust,  and  not  assignable  ; 
Bedell  r.  Constable,  Vaugh.  179;  Mellish  t.  Da 
Costa,  2 Atk.  15.  It  has  also  been  held,  that  a copy- 
holder is  not  within  the  statute,  the  custody  of  the  in- 
fant belonging  to  the  lord.  Clench  r.  Cudmore,  3 
Lev.  395. 

2dly,  The  father's  power  of  appointment  e.'ctends  to 
a//  his  legitimate  children  under  twenty-one,  and  un- 
married at  his  decease,  or  bom  after.  I have  confined 
it  to  legitimate  children  ; for,  thougha  natural  daughter 
is  considered  to  be  within  the  statute  of  P,  and  M. 
Rex  r.  Cornefortli,  Stra.  1162,  iiatiinil  children  arc 
not  within  the  statute  of  Ch.  II.  But  though  not 
within  the  statute,  the  court  will,  unless  some  objec-  ' 
tion  be  shewn,  adopt  the  nomination  of  the  father,; 
Ward  V,  St.  Paul,  2 Bro.  C.  R.  583 ; and  Peckham  r- 
Peckham,  there  stated  in  a note.  So  if  the  appointment 
be  not  conformable  to  the  sta.  May  e.  May,  Dick.  527. 

3dly,  Though  popish  recusants  arc  the  only  persons 
named  in  this  act,  there  are  other  persons  disabled  by 
other  statutes.  See  9 and  10  W.  c.  32.  and  the  sta- 
tutes relative  to  the  qualifications  for  olticera.  See  also 
Swin.  part  3.  s.  10. 

4th,Thougli  the  father  may  dispose  of  the  custody 
of  his  infant  child  by  iJced  or  will,  yet  if  he  dispose  of 
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^lood,  and  entitled  to  the  administration ; 
and  the  allowance  must  be  liberal  and  ho- 
nourable (7)- 

^ i 

it  by  deed,  such  disposition  may  be  revoked  by  will ; 
Lord  Shaftsbury  v.  Hannam,  Finch’s  Rep.  323.  But 
if  there  be  a covenant  in  the  deed  that  the  father  will 
not  revoke  it,  equity  will  not  set  it  aside,  unless  the 
condition  be  complied  with,  or  the  trust  abused ; Le- 
cone  V.  Sheires,  1 Vern.  442.  It  has  also  been  held, 
that  a will  merely  appointing  a testamentary  guardian, 
need  not  be  proved  in  tlie  spiritual  court ; for  as  it  is 
an  appointment  which  takes  effect  solely  by  act  of 
parliament,  the  temporal  court  should  be  judges  there- 
of. Lady  Chester’s  Case,  1 V’entr.  207.  And  as  the  sta- 
tute prescribes  no  particular  form  of  disposition  or  ap- 
pointment, it  is  immaterial  by  what  words  the  guar- 
dian is  appointed,  provided  the  father’s  intent  be  suffi- 
ciently apparent.  Swinb.  p.  3.  c.  12. 

5tb,That  as  the  statute  declares  such  guardiansliip 
shall  continue  till  twenty-one,  if  so  prescribed  by  the 
father,  it  shall  notjbe  determined  even  by  the  mar- 
viage  of  the  infant;  Mendez  v.  Mendez,  3 Atk.  G2o. 
If  a man  devise  the  custody  of  his  heir  apparent, 
and  no  time  is  mentioned,  yet  it  is  a good  devise  of 
the  custody  within  the  act,  if  the  heir  be  under  four- 
teen at  the  death  of  the  father;  because,  by  the  devise, 
the  guardianship  is  changed  only  as  to  the  persons, 
and  left  the  same  as  to  the  heir.  But  if  the  heir  be 
above  fourteen,  then  the  devise  is  void  for  the  uncer- 
tainty; for  the  act  did  not  intend  that  every  heir 
should  bein  custody  until  twenty-one,  but  only  so  long 
as  the  father  shall  appoint,  not  exceeding  that  time ; 
Bedell  s.  Constable,  Vaugb.  164. 
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6tb,  That  as  the  father,  though  under  age,  may  grant  * 
the  custody  of  his  heir,  the  land  will  follow  as  an 
incident  given  by  law  to  attend  it,  though  the  father, 
being  under  age,  could  not  have  devised  or  demised 
his  land  in  trust  for  him  directly ; Bedell  r.  Constable, 
Vaiigh.  178. 

'Fbe  statute  1*2  Car.  II.  c.  24.  $ 8,9,  further  pro> 
vides,  that  the  appointment  of  such  testamentary  guar- 
dians shall  be  effectual  against  all  clainiing  as  guardians 
in  soccage,orotherwise;nRdthattbeguardiansoappoint- 
ed  shall  have  ravishment  of  ward  or  trespass,  and  re- 
cover damages  as  for  the  ward's  benefit ; and  that  such 
guardian  shall  have  the  custody  of  the  infant’s  estate, 
both  real  and  personal,  and  have  the  same  actions  in 
relation  to  them  as  guardian  in  socage.  But  though  a 
testamentary  guardian  shall  have  custody  in  the  infant’s 
real  estate,  a lease  granted  by  him  of  the  infant’s  real 
estate  is  absolutely  void;  Roe  on  dem.  of  Parry  r- 
Hodgson,  2 Wils.  129.  135.  And  though  testamen- 
tary guardians  are  not  so  immediately  subject  to  the  * 
direction  of  the  court  of  Chancery,  yet  they  are  .within 
its  preventive  and  controlling  jurisdiction.  If,  there- 
fore, the  court  has  reason  to  apprehend  that  a testamen- 
tary guardian  meditates  an  injury  to  his  ward,  it  will 
interpose,  and  if  possible  prevent  the  mischief ; Duke 
of  Beaufort  v.  Bertie,  1 P.  Wms.  704,  705;  but  see 
Morgan  v.  Dillon,  9 Mod.  135,  which  decree  was 
reversed  by  the  House  of  Lords;  3 Bro.  P.  C.  341. 
But  whatever  doubt  may  exist  as  to  the  jurisdiction  of 
the  court  of  Chancery  to  remove  a testamentary  guar-  . 
dian,  merely  for  the  purpose  of  preventing  mischief  to 
the  ward,  there  can  be  no  doubt  but  that  the  court 
may  control  a guardian  who  has  actually  misconducted 
himself.  See  Anon.  1 Sid.  424.  See  also  the  case  of 
Lord  Noel  r.  Somerset,  referred  to  in  Roach  v.  Gar- 
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van,  1 Vez.  160.  That  a testamentary  guardian  may 
be  removed,  if  he  become  a lunatic,  see  ex  parte  Lady 
Ann  Brydges,  H.  T.  1791 ; so  if  he  become  a bankrupt. 
Smith  V.  Bate,  Dick.  631.  That  the  power  of  a fa- 
ther to  appoint  a testamentary  guardian  to  female 
children,  under  4 and  5 Ph.  and  M.  c.  8,  does  extend 
to  natural  children,  see  Rex  v.  Corneforth,  Stra.  1 162  , 
and  that  natural  children  are  not  within  the  statute  of 
Charles  II.  see  Ward  r.  St.  Paul,  2 Bro.  Ch.  R.  58.3 
But  though  natural  children  are  not  within  the  act  of 
Ch.  II.  the  court  will  adopt  the  nomination  of  the 
reputed  father,  without  referring  it  to  a master,  unless 
some  objection  be  stated  to  the  person  named  by  the 
father : Ward  o.  St.  Paul,  2 Bro.  Ch.  Ilcp.  383 ; and 
Peckham  v.  Peckham,  there  cited  in  a note. 

(0  And  a guardian  so  appointed  is  competent  to 
consent  to  the  marriage  of  an  infant.  Ex  parte  Birchel], 
3 Atk.  813.  But  a petition,  that  a guardian  may  be 
assigned,  unless  to  carry  on  asuit,  or  protect  an  interest, 
must  be  pursuant  to  the  statute.  Ex  parte  BecUer,  I 
Bro.  Ch.  Rep.  536. 
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SECTION  III. 

A.  TUTOR  or  guardian  was  looked 
upon  in  the  civil  (1)' law  to  be  in  the  (ij  oig.iib. 
place  of  a father  to  the  minor,  who,  by 
reason  of  the  infirmity  of  his  aae,  was 

deemed  unable  to  take  care  of  himself ; in«i.ub.  i w. 

21, 

and  the  particulars  of  his  charge  was,  first, 
of  his  person  and  education,  and  to  lay 
out  all  reasonable  expences  for  him,  in 
proportion  to  the  value  of  his  estate,  since 
it  was  not  his  estate  alone,  but  his  mora  s 
that  he  was  appointed  to  look  after.  But, 
in  the  second  place,  he  was  to  take  care 
of  his  patrimony,  and  to  be  as  provident 
of  his  affairs,  as  a prudent  master  of  a 
family  is  of  his  own  ; and  the  power  of 
the  tutor  was  limited  to  what  mi^ht  be 

o 

profitable  to  the  minor,  for  so  far  they 
thought  his  authority  established  by  justice 
itself.  And  so  it  seems  formerly  in  the 
law  of  England  (2),  he  that  was  constitut-  cowei’« 
ed  tutor  or  guardian  ought  to  see  tliat 
the  heir  be  well  brought  up,  and  that  his 
estate  be  safely  kept ; for  he  can  do  no- 
thing but  for  the  profit  and  benefit  of  the 
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infant,  nor  intermeddle  with  any  thing 
but  of  what  he  may  render  an  account  (k). 
And  he  was  bound  to  put  in  security  be- 
fore his  admission,  and  to  make  oath  to 
administer  tlie  affaire  of  the  minor  to  his 
profit  and  benefit to  e.xhibit  a true  and 
faithful  inventory  of  all  the  goods,  and  to 
render  an  exact  and  true  account  of  his 
office,  whensoever  it  was  required  by  the 
Judge,  which  is  the  same  oath  that  was 
administered  to  all  executors  and  adminis- 
trators. But  this  law  is  not  now  observed 
here,  as  it  was  in  Rome,  to  the  great  de- 
triment of  many  minors.  But,  both  in 
Chancery  and  in  the  civil  law,  an  infant 
might  call  his  guardian  to  an  account, 
even  during  his  minority,  if  there  fell  out 
any  tiling  that  made  it  necessary. 

(ft)  And  therefore  a guardian  cannot  present  to  a 
church.  Co,  Litt.  89,  a.  Cro.  Jac.  99.  Hcarle  v.  ' 
Grecnbank,  3 .\tk.  710.  Arthington  v.  Coverlfc}', 

2 Eq.  Ca.  Ah.  518.  But,  ijuare,  whether  the  court 
will  not  control  the  presentation  by  the  infant,  if  im- 
properly obtained,  without  the  concurrence  of  the 
guardian  } See  B.  I.  c.  2.  s.  5. 
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BOOK  THE  THIRD. 

Of  Mortgages  and  Pledges. 


CHAP.  I. 
Their  Nature. 


SECnON  I. 

It  follows,  in  the  next  place,  that  we 
treat  of  mortgages  and  pledges.  This 
kind  of  agreement  was  useless  in  a stale  of 
nature  ; because  it  was  lawful  for  the 
creditor,  in  that  state,  to  seize  on  any  part 
of  the  debtor's  goods  or  estate,  without 
any  special  contract  (1).  For  right  rea- s.  5, 
son,  and  the  nature  of  society,  prohibits 
not  all  force,  but  that  which  is  repugnant 
to  society ; that  is,  which  depriveth  ano* 
therof  his  right.  For  the  end  of  society 
is,  that,  by  mutual  aid,  every  one  may 
enjoy  his  own.  And,  as  naturally  every 
man  may  vindicate  his  own  right,  so,  to 
profit  another*  in  what  he  can  justly,  is 

i* 
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not  only  lawful,  but  also  commendable. 
But  civil  society  being  ordained  for  the 
maintenance  of  tranquillity,  there  arises 
presently  to  the  commonwealth  a certain 
greater  right  over  us,  so  far  as  is  necessary 
to  that  end  ; and,  therefore,  so  far  it  may 
and  will  prohibit  that  promiscuous  right 
of  resisting.  Nor  where  there  any  mort- 
gages of  lands  witli  us,  while  the  feudal 
tenures  were  on  foot  (o)  ; because  such 


(a)  The  feudal  system  being,  in  its  principles,  in- 
consistent with  the  tenant's  right  of  mortgaging  his 
lands,  may  be  reasonably  consider^  as  having,  during 
its  prevalence  in  this  country,  at  least  suspended  the 
general  exercise  of  such  right:  but  that  mortgages 
were  not  known  in  England  prior  to  tlie  introduction 
of  that  system,  can  by  no  means  be  correctly  inferred, 
from  no  trace  of  them  being  apparent  subsequently  to 
the  introduction,  and  during  the  continuance  of  such 
system. 

The  nature  of  a mortgage  presupposes  the  right  of 
alienation,  at  least  for  a certain  time ; and  indeed  it 
seems  difficult  to  conceive,  that,  in  any  country  in 
which  such  right  of  alienation  exists,  the  qualified  or 
conditional  exercise  of  it,  by  way  of  mortgage,  or  at 
least  the  vadium  vitum,  should  be  wholly  unknown. 
The  temporary  wants  of  mankind,  in  a state  of  ci- 
vilized society,  would  naturally  suggest  such  a mode 
of  providing  for  them ; and,  accordingly,  we  find  the 
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conveyances  were  looked  upon  as  a sort 
of  fraud  on  the  constitution.  But  when 
a licence  of  alienation  was  given  about 
the  time  of  H.  III.  and  it  became  a max- 
im in  law,  that  the  purity  of  a fee-sim- 


Jews,  in  the  earliest  period,  availing  themselves  of 
this  species  of  alienation,  as  far  as  their  law  would  al- 
low, namely,  mortgaging  their  lands  until  the  ensuing 
jubilee.  For  an  account  of  this  solemnity,  see  2 vol. 
Ancient  Universal  History,  p.  130,  131.  From  the 
Jews,  the  notion  of  mortgages  is  said  to  have  been  de- 
rived to  the  Greeks  and  Romans ; and  we  are  by 
some  supposed  to  have  borrowed  it  from  the  civil  law  ; 
see  3 Ba.  ,\b.  title  Mortgage,  and  Powell  on  Mort- 
gages. The  origin  of  any  usage  is  seldom  of  much 
concern,  and,  on  the  present  subject,  it  appears  to  me 
to  lie  wholly  immaterial.  I shall,  therefore,  merely 
remark,  that  though  it  was  a rule  in  the  feudal  law, 
that feudulia  invito  domino  out  agnotis  non  recto  tubjiciwi- 
tur  liypothecte ; yet  that  it  appears  from  Craig,  that,  with 
the  concurrence  of  the  lord,  the  tenant  might  alien, 
and  consequently  might  mortgage  his  land.s.  Feud. 
Ub.  2.  tit.  5.  § 5.  As  to  our  having  borrowed  the 
idea  of  a mortgage  from  the  civil  law,  Mr.  Butler  ob- 
serves, that  it  appears  from  Littleton,  § 332,  that 
they  were  introduced,  less  upon  the  model  of  the  Ro- 
man pignus  or  hypotheca,  than  upon  the  common  law 
doctrine  of  conditions:  an  observation  which,  how- 
ever correct  as  to  the  mortgage  itself,  certainly  does 
not  apply  to  the  equity  of  redemption,  which,  in  courts 
of  equity,  is,  prior  to  foreclosure,  considered  as  an  in- 
cideiit  inseparable  from  it.  Vinnius  in  Inst  liU  3. 
tit.  15. 
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(2)  ^ 332. 
Co.Litt.20S. 


pie  imported  a power  of  disposing  of' it 
as  the  owner  pleased,  there  •'  were  two 
wajs  of  pledging  lands  introduced,  which 
Littleton  (2)  distinguishes  by  • the  names 
of  vadium  vivum,  and  v a dium,  mortuum^ 
Tlie  first  is,  where  a man  borrows  a sum 
of  money  of  another,  and  makes  over 
an  estate  of  lands  to  him,  until  he  hath 
received  the  same  out  of  the  issues  and 
profits  ; so  that  neither  the  money  nor 
the  land  dies,  or  is  lost.  The  other, 
where  a feoffment  is  made  upon  condi> 
tion,  that  if  the  feoffor  pay  to  tlie  feoffee 
such  a sum  by  such  a day,  that  then  the 
feoffor  may  enter,  ^c.  In  this  case,  if 
he  does  not  pay,  then  the  land  is  taken 
from  him  for  ever ; and  if  he  does,  then 
the  pledge  is  dead  as  to  the  tenant, 


SECTION  II-  . 

' J . 

These  sorts  of  conveyances,  being 
usually  made  in  fee-simple,  were  , ex- 
posed to  many  inconveniences;  for  the 
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estate  being  absolute  at  law,  on  default  of 
payment  was  subject  to  the  dower  of  the 
wife  of  the  feoffee,  and  all  other  his  real 
charges  and  incumbrances ; and,  there- 
fore, to  prevent  this  (6),  the  ancient 
course  in  mortgages  was  to  join  another 
with  the  raortcaeee  in  the  conveyance  (1). 

T>  I ® r /-.L  1.  Preston,  Cro. 

But  the  court  of  Chancery,  though  at  Car  i9u,i9i, 
first  they  made  a scruple  of  breaking  in 


(6)  With  the  same  view,  mortgages,  for  a long  term 
of  years,  were,  at  a very  early  period,  introtluccd  ; 
see  Madox's  Fornnulare,  830 ; which  was  attended 
witli  this  advantage,  that,  on  the  death  of  the  mort- 
gagee, the  term  and  the  right  in  equity  to  receive  the 
mortgage  debt  vest  in  the  same  person  ; whereas,  in 
cases  of  mortgages  in  fee,  the  estate  on  the  death  of 
the  mortgagee,  goes  to  his  heir  or  devisee,  and  the  mo- 
ney is  payable  to  his  executor  or  administrator.  This 
produces  a separation  of  rights,  that  is  often  attended 
with  great  inconvenience,  botli  to  the  mortgagor  and 
the  mortgagee.  On  the  other  hand,  in  case  of  mort- 
gages for  years,  there  is  this  defect,  that  if  the  estate 
is  foreclosed,  the  mortgagee  will  be  only  entitled  for 
his  term.  To  guard  against  which,  it  has  been  thought 
advisable  to  make  the  mortgagor  covenant,  that,  on 
non-payment  of  the  money,  he  will  not  only  confirm 
the  term,  bat  also  convey  the  freehold  and  inheritance 
to  the  mortgagee,  or  as  he  shall  appoint,  discharged  of 
all  equity  of  redemption.”  Mr.  Butler’s  note  (1), 
Co,  Litt  206. 
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upon  the  rules  of  law  (c),  have  now  set 
this  matter  right;  and  since  the  lands  were 
originally  only  a security  for  the  money, 
therefore  the  payment  of  the  money  doth, 
in  consideration  of  equity,  put  the  feoffor 
in  his  first  estate,  as  well  after  as  before 
the  condition  broken. 

(c)  Lord  Hale  obiierves,  that  in  14  Rich.  II.  the 
parliament  would  not  admit  of  redemption.  See  the 
printed  Rolls,  vol.  3.  p.  259.  And  though  the  right 
to  redeem  within  a certain  period  is  now  incontrover* 
tibly  established,  yet  I hare  not  been  able  to  trace  the 
period  when  such  right  was  first  allowed. 


SECTION  III. 

And  although,  with  respect  to  the 
surplus  of  the  estate  over  and  above 
the  mortgage  money,  the  mortgagee  is 
usually  looked  upon  in  equity  as  a trustee 
for  the  mortgagor  (d),  yet  there  is  a dif- 

((f)  As  to  the  nature  of  the  estates  of  the  mortgagor 
and  mortgagee,  it  seems  to  be  at  length  settled,  that 
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fercnce  betwixt  a trust  aiula  power  nfVe 
(Icmption.  For  a trust  is  created b ^i^the 

as  the  mortgagoe  is  consiilereil  as  holding  the  estate 
merely  in  tlie  nature  of  a pledge,  or  seeurity  for  pay- 
ment of  his  money,  a mortaage,  though  in  fee,  (tiie 
legal  estate  in  which  descends  to  the  heir  at  law)  is  con- 
sidered in  quit  only  as  personal  estate. 

Hence  also  a mortgagee,  though  in  possession,  will, 
in  case  of  a living  becoming  vacant  prior  to  foreclosure, 
be  compelled  in  equity  to  present  the  nominee  of  the 
mortgagor;  Jory  i-.  Cox,  Pre.  Chan.  71;  Amlmrstr. 
Dawling,  '1  Vern,  401 ; Gulley  t.  Selby,  Stra.  403  ; and 
that  even  though  nothing  but  the  advowson  is  mort- 
g.agcd  to  him,  and  the  deed  contain  a covenant,  that,  on 
any  avoidance,  the  mortgagee  should  present ; M.rc- 
kenzie  v.  Robinson,  3 Atk.5.59;  for  in  such  case,  though 
the  presentation  is  not  deemed  the  subject  of  value,  anil 
therefore  cannot  be  brought  into  the  account,  it  might 
be  a benefit  beyond  the  securing  of  the  principal  debt, 
and  lawful  interest  thereon ; which  decision  over-rules 
that  of  GanJiner  r.  GrilTith,  2 P.  Wms.  403.  In  such 
case,  however,  it  is  said,  that  the  mortgagee  of  the  ad- 
vowson might  pray  a sale:  Mackenzie  r,  Robinson. 
But  lyuirrt*,  if  such  sale  could  be  decreed  pending  an 
avoidance?  The  mortgagee  may,  however,  gr.ant  leases 
of  the  premises,  and  avoid  such  leases  as  have,  since 
his  mortgage,  been  granted  by  the  mortgagor. 

As  to%he  estate  of  the  mortgagor,  though  formerly 
doubted  whether  he  had  more  than  a right  of  redemp- 
tion, it  is  now  established,  that  he  hath  an  actual 
estate  in  equity,  Ivhich  may  be  devised,  granted,  and 
entaded,  and  of  which  there  isaposjfsjio_/r«tris,and  a 
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contract  of  the  party,  and  he  may  direct 
it  aa»  he  pleases,  and  may  provide  for  the 
execution  of  it,  and  therefore  they  only 
are  bound  by  it  who  come  in  in  privity  of 
estate,  or  witli  notice,  or  without  a consi- 
deration. i\s  a tenant  in  dow^r  is  bound 
by  it,  because  she  is  in  the  per  i but  not  a 
tenancy  l)v  the  curtesy,  who  is  in  the  post. 
Nor  shall  any  other,  who  comes  in  in  the 
post,  be  liable  to  it,  witliout  express  men- 
tion made  by  the  party.  But  a power  of 
redemption  is  an  equitable  right,  inherent 
in  the  land,  and  binds  all  persons  in  the 
post,  or  otherwise ; because  it  is  an  an- 
cient right,  which  the  party  is  entitled  to 
in  equity.  And  although,  by  the  escheat, 
the  tenure  is  extinguished,  that  will  be 
nothing  to  the  purpose,  because  the  par- 
ty may  be  recompensed  by  the  court  for 
that,  by  a decree  for  rent,  or  part  of  the 
land  itself,  or  some  other  satisfaction.  And 
it  is  of  such  consideration  in  the  eye  of 

tenancy  by  thecurtesy  ; Casborne  o.  .Scarfe,  1 Alk.G03. 
_ But  as  to  his  possession  of  the  mortgaged  premises,  he 
Only  holds  them  by  the  will  or  permission  orthe  mort- 
gagee, who  hath  been  held  entitled,  by  ejectment, and 
without  notice  to  recover  against  him  or  his  tenant; 
Keeche  r.  Hall,  Doug.  21 ; Moss  v*.  Gallimore,  Doug. 
279 ; but  see  Da  Costa s>.  Warton,  8 Term  Rep.  2. 
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the  law,  that  the  law  takes  notice  of  an 
equity  of  redemption,  and  inakee  it  assign- 
able or  devisable  f 1 ).  0)  Pawint ». 

' ' AUoriie\  (ie- 

neral,  Hard.  469.  Casbornc  a.  Scarfc,  1 Aik.  605. 


SECTION  IV. 

A.ND  equity  is  part  of  the  law  of  JS/jg- 
/and,  so  that  it  cannot  in  any  manner  o^ 
way  be  provided  by  agreement,  in  case 
of  a mortgage,  that  the  court  of  Chancery 
should  not  give  relief  (e).  For  such  an 
agreement  would  be  contrary  to  natural 
justice  in  the  creation  of  it,  and  prove  a 

(e)  Tliis  rule  is  not  confined  to  cases  of  roderaption 
of  mortgages,  it  being  at  least  a general  rule,  that  the 
juri.sdiction  of  a court  of  equity  cannot  be  ousted  by  the 
agreement  of  the  parties ; Fry  v.  Porter,  1 Ch,  Ca. 
Ill  ; Wellington  v.  M'Into.sb,  3 .Xtk.  5(iy.  The  au- 
thority of  wliicli  la.st  case,  though  shaken  l*y  the  judg- 
ment in  Halfhide  v.  Fenning,  2 Bro.  Ch.  Rep.  33t>,  is 
restored  by  the  Judgment  in  Mitchell  Harris,  2 Ves. 
jun.  129.  There  are,  however,  cases,  the  judgments 
upon  which  do  not  appear  to  be  reconeileable  with  the 
above  principle,  that  thejurisdiction  of  a court  cannot 
be  ouster!  by  the  agreement  of  the  parties.  I shall  not 
however  enter  upon  the  discussion  of  tliose  cases,  but 
content  myself  with  remarking,  that,  perhaps,  the 
most  effective  security  to  the  claims  of  justice  is,  to 
keep  open  the  courts  which  are  armed  with  the  most 
e.\Uuisivc  powers  of  administering  it. 

b2 
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general  mischief;  because  every  lender 
would  by  this  method  make  himself  chan- 
cellor in  his  own  case,  and  prevent  the 
fnHowaiJv.  judgment  of  this  court  (1).  Neither  shall 

Harru.l 'orn.  J = i ^ i 

191-  Sew-  a man  have  interest  ror  Ins  money,  and  a 
ham,  ach.ca.  collateral  advantage  besides  for  the  loan 
' of  it,  or  clog  the  redemption  with  any 
by-agreement,  since  this  would  be  to  let 
in  all  manner  of  extortion  and  usury  (2) . 
But  there  is  a diftorcnce  between  mort- 
gages of  Exche(|uer  annuities  and  coin- ^ 
inon  stock,  the  value  of  which  depends 
upon  imagination,  rather  than  a real  va- 
lue ; for  annuities  are  a certain  security, 
and  carry  a constant  interest,  and  there- 
fore are  to  be  considered  as  mortgages  of 
lands,  and  cannot  be  sold  after  forfeiture 
without  foreclosure  (f).  Yet  annuities 
mortgaged  are  now  held  irredeemable  af- 
ter  forfeiture,  unless  there  be  an  express 
agreement  that  the  mortgagee  may  sell  - 
after  forfeiture  (3). 

T.  Scott,  nth  ' 

No».  1711.  IMhVin.  Ab.tJG.  marj. 

(/)  So  lieid  by  Lord  Harcoiirt  in  Tiu-kcr  r.  tVilson, 

1 I’.  Wnis.  2G1.  But,  the  decree  was  aftervviirdsroveilrd 
try  tlic  House  of  Lords.  See  1 Bro.  P.  C.  l.P-1.  See 
also  Lockwood  D.  I-’.wer,  2 Atk.  303.  In  wliicli  case 
Lord  Ilardvvicke  held,  that  it  was  not  necessary  to  bring 
a bill  of  foreclosure  on  a mortgage  of  stock.  But  that 
there  may  be  a foreclosure  of  such  mortgage,  see  Tan- 
- ted  t>.  Potts,  Rolls,  June  20,  17  Jp. 


2 .AlW.  491- 
(?)  Jennings 
V.  Ward, 

2 Vern.  520- 
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SECTION  V. 

4 

7\.XD  notwitiistanding,  lliat  in  a corn- 
inon  mortgage,  such  covenants  ought 
not  to  be  rcgarJctl  for  the  general  jn- 
convcuicnce  that  would  follow  (g) ; yet 
this  reasoning  cannot  extend  where  it  is 
made  with  an  intention  to  settle  the  es- 
tate, besides  the  consideration  of  the  money 
paid.  As  Avhere  the  conveynnee  is  in  con- 
sideration of  JOOl.  paid  to  him  by  u per- 
son that  marrieil  his  kinswoman,  upon 
condition,  that  if  he  did  not  repay  the 
money  with  interest  during  his  life,  bis 
heirs,  ^c.  should  then  have  no  powi  r to 
redeem ; this  court  can  neither  shorten 
nor  enlarge  the  time  that  is  given  by  e.x- 
press  covenant  and  agreement  of  the  par- 
ties (l).  So  where  there  is  a clause  or  n)Bonhnm,. 
provision  to  repurchase  in  a conveyance, 

(")  Tlie  circumstances  whicii  brought  tliis  case  out 
oftheg^ncnil  rule,  that  an  estate  cannot  he  a mortgage 
atone  time,  amt  an  absolute  purchase  at  another, 

I Vern.  192,  are  very  I'ully  ohservt'd  upon  by  Lord 
Keeper  North,  1 Vern.  2.'12,  in  his  reversal  of  Lord 
Nottingham’s  decree  ; see  al«o  Sir  Nicliolas  Wolslan 
5.  Aston,  Hard.  all. 
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(1)  Barret  v. 
.‘-ahlne,  1 
Vrrti.  9G8. 
F.nd-wor(h  v, 
Criffilh,  15 
Vin  Al).  468. 
c.  B. 


tlie  time  limited  ought  precisely  to  be  ob- 
served  (2)*  lint  then  tins  must  be  in  esse 
the  court  arc  I’ully  satisfied  that  it  was 
not  originally  a mortgage,  but  an  absolute 
purchase  (/i) ; or  else  a redemption  may 
be  decreed  at  any  time  within  twenty 
yeays  after  the  time  of  rcimrchasing  is 
out. 

(/('  For  if  the  parties  appear  to  hare  intended  a mort- 
gane,  the  mortgagor  shall  be  allowed  to  redeem,  not- 
withstanding any  condition  that  it  should  in  any  tuUive 
event  operate  as  a purchase  ; Manlove  o.  Ball, ‘2  ^ cm.  , 

81;  Willi  tt  ».  Wiiinell,  1 Vern.  488;  lulthorpc  r. 
I’orster,  1 Vern.  47fi.  Copplestonc  r.  Boxall,  1 Ch. 

Ca.  1.  Clench  r.Witherhy,  Uep.  Temp.  Finch,  .lit); 

but  see  Floycr  Levington,  1 P.  Wins.  2(58  ; Mellor 
r.  Lees,  2 .\tk.  4!)4  ; Tasburgh  n.  Echlin,  4 Bro.  P.  C- 
142,  and  Pencil  on  Mortgages,  ti\  ; a mortgage  will 
not,  however,  he  easily  presumed  against  an  absolute 
conveyance,  especially  if  the  possession  has  gone  along 
with  the  convi  yance,  Cottrell  v.  Purchase,  lorrcst.Gl  I 
but  parol  evidence  is  admissible,  to  shew  or  explain 
the  real  intention  and  purpose  ol  the  parties ; though 
the  conveyance  be  absolute;  see  SirC.  Maxwell  r.Lady 
•Monlacutc,  Pre.  Ch.  ii2C ; Walker  c.  Walker,  2 Aik. 

DS  ; Joyncs  r.  Slatham,  3 Atk.  3SS. 
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SECTION  VI. 


u'VXD  in  equity  there  is  no  time  limited 
ior  the  redemption  oF  a mortgage ; and 
the  common  doctrine  in  the  court  of 
(dianccry  is,  that  mortgages  were  not 
within  the  statute  oFlimitations,  ho\Tevci' 
tliat  statute  may  be^  mentioned  sometimes 
as  a proper  direction  to  go  by  (i) ; for  the 
courts  of  equity  are  tender  of  settling  any 
set  time,  because  there  can  be  no  ques- 
tion in  whom  the  property  of  the  pawn  is, 
when  I possess  it  as  another’s,  and  pro-^ 
scription  was  introduced  only  to  put  an 
end  to  suits,  and  settle  property  which 
would  otherwise  be  uncertain.  Hesidc-s,  a 
man  can  never  be  injured,  if  he  receives 
principal,  interest,  and  costs  ; but  the 
proprietor  of  the  land  is  injured,  if  he 

(i)  No  rule  appears  to  have  prevailed  in  tlie  civil 
law,  restrictive  of  the  time  of  redemption  ; ns  to  the 
reasons  upon  which  is  founded  the  limitation  of  such 
right  in  our  law,  see  Mr.  Powell’s  Treatise  on  Mort- 
gages, in  which  that  point,  and  indeed  the  whole 
subject  relative  to  mortgages,  is  considered  with  great 
exactness  and  discrimination  ; see  also  1 vol.  b.  1.  c.  4. 

8 27.  note  (»). 
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parts  with  h'ls  possession  under  the  true 

(i)iEq.  Ca.  value  (1).  Yet  where  a man  conies  in  at 

an  old  hand,  the  possessor  shall  account 

no  t’arthcr  than  for  ilie  profits  made  in 

Pu\ieT*””ch?  (2),  and  upon  c.xtraordinary 

iwn *T  sj'*  circumstances,  it  may  lie  reasonahic  to 

iiiotids,  I debar  him  altogether  of  the  power  of  rc- 
Vcr,u.  s»:.  , . ^ 

demption;  and  so  tins  court  sometimes 

hatlTallowed  length  of  time  to  be  plcad- 

cd*(/c)  in  bar,  m hen  the  mortgaged  estate 

liatli  (h'seended  as  a Vec,  without  entry  or 

claim  from  the  mortgagor,  and  where  the  • 

• possessor  would  be  entangled  in  a long 

(3>Sandcri  aCCOUIlt  (3). 

V.  Honl, 

I Cli.ilep.  79.  Clapham  v.  BowVfr,  1 Ch  Hep.  110.  Jcnnrr  v.  Tracey,  Belch  ». 
liarTey,  3 P*  Win».  288.  note  (b).  Frazer  v.  Moor,  Bunb<  54. 

[k]  Ttiouirli  it  seems  agrceil  tlmt  length  of  time  may 
be  pleaded  in  bar  of  redemption,  yet  the  authority  of 
* the  cases  in  whick  the  defendant  has  been  allowed  to 
take  advantage  of  such  circumstance  by  demurrer,  is 
very  much  shaken;  .^ggas  v.  Pickerall,  3.\tk.  2?j, 
Edscll  f.  Hudianau,  2 Vcs.  jun.  83. 


/ 
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SECTION  VII. 

Ax  D it  seems,  now  the  court  will  not 
relieve  mortgages  after  twenty  years, 

(for  the  statute  of  21  Jac.  cap.  J6.  ditl 
adjudge  it  reasonable  to  limit  the  time 
of  entry  to  that  number  of  years,)  unless 
there  are  such  particular  circumstances  as 
may  vary  the  ordinary  case,  as  infants, 
feme  coverts  (/),  ^c.  (which  are  provided 
^ for  by  the  statute  itself.)  And  altliough 
these  matters  in  equity  are  to  be  governed 
by  the  course  of  the  court,  yet  it  is  best 
to  square  the  rules  of  equity  as  near 
the  rules  of  reason  and  law  as  may  > 
be  (1).  So  if  there  were  infants;  yet 

' ' ■'  Ewcr.SVcnlr. 

the  time  having  begun  upon  the  ances-3^o 
tor,  it  shall  run  even  upon  infants  (/«), 

{1)  Witli  respect  to  persons  labouring  under  any  le- 
gal disability,  it  may  be  material  to  remark,  that  not 
only  they, but  their  heirs,  arcnotwitliin  the  above  rule 
as  to  .'■edemption ; Carnet  v.  Sykes,  1 Cb.  Rep.  103. 

* That  the  heir  of  the  wife  is  bound  to  redeem,  notwith- 
standing the  tenancy  by  the  curtesy  of  the  husband,  sec 
.Anon.  2 Atk.  333.  Corbell  v.  Barker,  .Anstr.  Rep.  138. 

(m)  So  also  in  the  case  of  coverture  or  tenancy  by 
the  curtesy  ; see  Anon.  2 Atk.  333. 


•> 
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(^Knoait^ 35  it  is  at  law,  in  the  case  of  a fine  (2). 

Spcmc,  1 Kij.  ' ^ ' ' 

ca.  Ab.  315.  J^ut  wlicre  a bill  has  been  brought,  and 

.«l.  Joho  V.  1 • , . ^ N 

Tiiroer.  2 an  account  dccrccd  within  twenty  years  (»), 
Fi'oydv  Man.  a redemption  may  be  decreed  (5)  upon 
Kcp  Tss!  the  foot  of  that  account.  So  if  the  mort; 
Cow*^r!%'^  o‘’gor  agreed  the  mortgagee  should  enter, 
Vera.  377.  ]jq]J  tj))  Jjg  ^ygs  Satisfied  (o);this  is  in 


{ii)  In  the  c.3se  of  St.  John  v.  Turner,  2 Vern.  418. 
■which  may  appear  irrecoucileable  with  this  rule.it 
is  observable  that  the  decree  was  not  within  twenty 
years. 

(oI  So  if  an  account  appear  to  have  been  made  out 
btrtween  the  mortgagor  and  mortgagee  within  twenty 
years ; Anon.  2 Atk.  333.  Edsell  r.  Buchanan,  2 Vcs. 
Jun.83.  Lake  *.  Thomas,  3 Vez.  20;  or  even  if  the 
mortgagor  appear  to  have  treated  the  estate  as  in  mort- 
gage; for  the  rule,  proceeding  on  the  notion  of  a dere- 
liction of  the  pledge,  and  the  difficulty  of  making  up 
accounts  after  a great  length  of  time,  cannot  apply  to 
cases  where  the  party  in  possession  ofthepledge  conti- 
nues to  treat  it  as  subject  to  redemption;  Ord  v.  Smith, 
Sel.  Ca.  C'h  f).  Palmer o.  Jackson,  5 Bro.  P.  C.  194. 
Conway  v.  Shrimpton,  2 Eq.Ca.  Ah.  596. ca.  10. 1 Bro. 
P.  C.  309.  Perry  v.  Marston,  2 Bro.  Ch.  Rep.  397 ; or 
receive  or  demand  i nterest ; Trash  r.  White,  3 Bro.  Ch. 
llcp.  289  ; or  consents  that  the  mortgage  should  be  re.- 
deemed  ; Proctor  c.  Oates, 2 Atk.  140.  Still  less  docs  the 
rule  apply,  where  the  mortgagor  continues  in  posses- 
sion even  of  a part  oftlie  mortgaged  premises  : Uake- 
straw  r.  Brewer,  Sel.  Ca.  Ch.  55.  See  also  Corbett 
V.  Barker,  3 Anstr.  7o5.  It  may  be  proper  iu  this 
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nature  of  a Welch  mortgage,  • and  in  such 
case,  the  • length  of  time  is  no  objec- 
tion (4).  ' (4)orf«‘». 

Hemming,  I 

place  to  advert  to  Mie  St.  4 & 5 W.  & M.  c.  16, 

■whicli  takes  from  a iii()rtgagor  the  right  of  redemption, 

■file  afterwards  mortgage  the  same  premises  without 
communicating  by  notice  in  \vriting  the  prior  incum- 
brance to  the  subsequent  mortgagee;  see  Stalford  i>. 

Sellry,  2 V'ern.  589;  in  whiclicase  several  points  are 
determined  upon  tho  construction  of  this  statute. 


SECTION  VIII. 

And  tliis  court  cannot  sliorten  the 

. r*  1 • I • I • Hale’*  Jim*. 

tune  ot  redemption  which  the  parties 
liave  agreed  upon  (p),  but  when  that 

(p)  The  right  of  redemption  is  not  confined  to  the 
mortgagor,  his  heirs,  executors,  assignees,  or  siibse- 
4]ufnt  incumbrances;  but  extends  to  all  persons  claim- 
ing any  interest  whatever  in  the  premises,  as  against 
the  mortgagor;  therefore  a person  claiming  under  a 
deed,  void  (as  being  voluntary),  against  a subsequent 
mortgagee,  may  redeem,  for  the  deed  though  void  as 
to  the  mortgagee,  is  binding  on  the  mortgagor  ; Hand 
».  Cartwright,  1 Cb,  Ca.  59.  1 Vem.  193;  a 
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Kib.  past,  ^ the- practice  is.to  foreclose  (l),., 
sventr.  364.  Yet  at  tbc  CQminon  lavr,  iu  the  .case  of  in*, 
fants,  the  parol  was  to  demur,  and  the  in- 
fant is  not  bound  to  answer  till  full  a^e, 
and  the  register,  parliament,  and  common 
aw  give  no  execution  against  the  infant 
heir,  though  the  debt  were  clear  and  in- 
disputable; as  by  a judgment  or  statute; 

fortiori  may  any  person  who  has  acquired  for  valu- 
able consideration,  an  interest  in  the  land,  as  a 
tenant  under  the  mortgagor;  Keech  o.  Hall,  Doug. 
Rep.  21,  22;  or  a judgment-creditor ; having  pre- 
viously sued  out  a writ  of  e.xecution  ; King  v.  Mar- 
rissall,  cited  in  Shirley  v.  Watts,  3 Atk.  200;  or 
a tenant  by  elegit,  statute  merchant  or  staple,  or  a 
tenant  by  the  curtesy  or  in  dower ; Jones  r.  Meredith, 

* Buub.  34(i  ; or  a jointress ; Howard  r.  Harris,  1 Vern.  . 
33  ; the  crown  may  also  redeem  estates  mortgaged 
and  afterwards  forfeited  by  the  treason,  &c.  of  the 
mortgagor;  Attorney  General  r.  Crofts,  I Bro.  P.  C. 
022. 

(y)Tlie  mortgagee  may  not  only  institute  his  suit 
ill  equity  to  foreclose,  but  may  at  the  same  time,  if 
out  of  possession,  (e.xcept  under  particular  circum- 
stances,) bring  an  ejectment  at  law  to  obtain  the  pos- 
session ; Booth  Booth,  2 Atk.  343;  or  if  the  per- 
sonal estate  be  deficient,  and  the  heir  and  personal  re- 
presentative of  the  mortgagor  be  the  same  person,  lie 
inav  pray  a sale  of  the  mortgaged  premises  in  the 
first  instance.  Daniel  r.  Skip  with,  2 Bro.  Ch.  Rep. 
Idj. 
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but  the  contrary  Is  done  in  Cliancery.  (2)  ch\'a!'’i64. 
However,  in  equity,  the  interest  of  infants 
is  so  far  regarded  and  taken  care  of,  that 
no  decree  shall  be  made  against  an  in- 
fant  (r  without  having  a day  given  him 
to  shew  cause  after  he  comes  of  age  (3).  j3)i-ordFaik- 
And  there  being  an  infant  in  the  case,  we  s vern.sw!'’ 
cannot  foreclose  him  without  a day  to 
shew  cause  (»}  after  he  comes  of  age.  But 
the  proper  way  in  such  a case  is  to  de- 
cree the  lands  to  be  sold  to  pay  the  debts, 
and  that  will  bind  the  infant  (4).  So  if  Rich°r*vj^'„. 

lands  are  devised  to  be  sold  for  payment  *55  Eeanett 

of  debts,  the  lands  may  be  decreed  to  beivern.ssa. 
sold  without  giving  the  heir,  who  is  an  in- 
fant, a day  to  shew  cause,  when  he  comes 
of  age;  for  nothing  descends  to  him. 


(r)  This  protection  is  peculiar  to  the  disability  of 
infancy ; for  a ferae  covert  may  be  foreclosed,  and 
shall  have  no  day  given  to  her  or  her  heirs  to  shew 
cause  after  the  coverture  is  determined  ; Mallack  v. 
Galton,  3 P.  Wms.  352;  unless  there  be  some  fraud 
or  collusion.  As  to  cases  in  which  equity  will  open 
the  foreclosure,  see  Powell  on  Mortgages,  448. 

(s)  The  only  cause,  however,  which  he  is  then  al- 
lowed to  shew,  is  error  in  the  decree  ; for  he  is  per- 
mitted neither  to  redeem,  nor  to  travel  into  the  ac- 
counts; Mallack  r.  Galton,  3 P.  Wms.  352.  Lyiie 

Willis,  Rolls,  13  May,  1730. 
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But  if  he  is  decreed  to  join  in  the  sale,  he 
(5)  Cooke  V.  must  have  a day  after  he  comes  of  age  (5). 
vrJT^Ii.Prc.  But  although  if  an  infant  answer  by  guar- 
Cb.  1S5.  (lian,  upon  which  a decree  is  made,  with- 
out any  day  given  him  to  shew  cause, 
it  shall  not  be  read  or  admitted  as  evidence 
(ejLcTinpv.  against  him  when  he  comes  of  age  (6); 
Eq.ca.  Ab.  yct  an  infant  shall  be  bound  by  an  offer 
S8I  c.  5.  jjy  ijjm  in  jjis  answer,  if  the  other 

side  are  thereby  delayed,  and  he  do  not 
immediately  after  his  coming  of  age  ap>- 
ply  to  the  court  in  order  to  retract  his  of- 
(7)  Cecil  T.  fer,  and  amend  his  answer  (7).  And  some  • 
jvera.^224-  say,  there  is  scarce  any  case  where  an  in- 
fant hath  time  to  shew  cause  against  a de- 
cree, but  where  it  is  necessary  for  him  to 
join  in  a conveyance,  as  in  case  of  fore- 
(F)Whii-  closure  or  the  like  (8). 

rhorch  t. 

Whitchurch, 

8 Mod.  128< 


• \ 
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SECTION  IX. 

Bv  the  civil  law,  the  mortgage  is  pro- 
perly a security  only  for  the  debt  itself 
for  which  it  was  given,  and  the  con- 
sequences of  it,  as  the  principal  sum  and 
interest,  and  the  costs  and  damages  laid 
out  in  preserving  it  (^.  But  he  that  will 
have  equity  to  help,  where  the  law  can- 
not, shall  do  equity  to  the  party  against 
whom  he  seeks  to  be  relieved  (1).  And  (i)Franri«* 
upon  this  rule  a mortgage,  given  as  a mmT’ 
counter-security  to  a joint  obligor,  shall 
stand  as  a security  for  a second  joint  bond, 
entered  into  by  the  same  person  after- 
wards, without  any  agreement  for  that 
purpose  ; and  the  heir  shall  not  redeem 
without  saving  harmless  against  both  (2).  (2)  se  joHo 
So  if  the  mortgagor  borrows  money  ofi  ch.  ca  s?. 
the  mortgagee,  and  gives  bond  for  it,  the 
heir  of  the  mortgagor  shall  not  redeem  (m) 

(t)  See  Dig.  lib.  13.  tit  7.  s.  8.  De  Pigneratitia 
Actiont. 

(u)  But  though  the  heir  cannot  himself  redeem, 
without  discharging  both  the  mortgage  and  bond,  yet 
if  the  heir  assign  the  equity  of  redemption.his  assignee 

b 
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witliout  also  paying  the  tlebt  by  bond,  if 
that  the  mortgagor  bound  himself  and 
(3)shi3tiif-  his  heirs  in  the  bond  (3) ; for  it  is  a known 

^forth  ».  Lay-  , . i i i • 

wkk.i  vern.  rulc  111  cquity,  that  where  tliere  is  an  estate 
wfmiiiatnT.  subsistiug  at  law,  equity  will  not  destroy 
5^"'Rep.i28.  unless  the  party  redeeming  will  satisfy 
WjnX"  ''  equitable  demands  out  of  the  estate  (a), 
IP. Win*. 775.  And  the  law  is  the  same  of  an  executor, 

I’owU  T.  Cor-  . n \ - 

licit,  3 Atk.  in  case  of  a mortgage  of  a lease  tor  years, 
TroughionT.  tliougli  HO  spccial  agreement,  that  the 

Troiighlon, 

1 V'cz.  87. 


may  redeem,  upon  payment  of  the  mortfijatre  only; 
Coleman  v.  Winch,  1 P.  Wms.  77o.  Bayly  v.  Robson, 
Pre.  Cli.  89;  as  may  also  subsequent  incumbrancers, 
Morrett  r.  Paske,  2 Atk.  Nor  shall  the  mortgagee 
be  permitted  to  tack  his  bond  even  against  specialty 
creditors.  Lowthian  r.  Hazel,  3 Bro.  Ch.  Rep.  10'2. 
I'or,  as  observed  by  LordThurlow  in  the  above  case, 
“ the  only  reason  why  the  mortgagee  can  tack  hi.s  bond 
to  bis  mortgage,  is  to  prevent  a circuity  of  suits; it  is 
solely  matter  of  arrangement;  for,  in  natural  justice, 
the  right  hag  no  foundation.”  See  also  Hearns  v.  Bance, 
3 Atk.  630.  Powis  v.  Corbet,  3 Atk.  356. 

[x]  And,  therefore,  if  there  be  two  mortgages,  and 
one  be  defective,  the  court  wjll  not  sufl'er  one  to 
be  redeemed  without  the  other.  Purefoy  t’.  Purel'oy, 
1 Vern.  29.  Shuttlewortli  v.  Laywick,  1 Vern.  21.1. 
Mergrave  v.  Le  Hooke,  2 Vern.  207.  Pope  v.  On- 
slow, 2 Vern.  2S6.-  Ex  parte  Amb.  Reports, 

733.  Roe  V.  Soley,  2 Bla.  Rep.  726.  But  see  tx  partr- 
King,  1 Atk.  300. 
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bond  debt  should  stand  secured  by  the 
mortgage  (4-).  So  of  the  mortgagor  him- 
self,  he  must  pay  all  that  was  due  on  note, 
or  simple  contracts,  or  bonds  (5).  But  (5)  Buxier  v. 
this  last  point  has  been  denied  by  some,  'Mem"!'!!, 
and  a diversity  taken  between  the  mort- 
gagor himself  and  his  heir  (6);  for  f he 
land  in  the  hands  of  the  heir  is  chargeable  W- 
with  the  bond  debt  even  at  law.  And 


since  the  statute  against  fraudulent  de- 
vises (71,  the  devisee  of  the  equity  of  re-(bsw.i  M. 
dem})tion  is  in  the  same  case  with  the 
heir(y):  because  the  statute  makes  such 
devise  void,  as  against  creditors  (8);  but,  w cbaii  i 
before  that  statute,  such  devisee  would  not 


I>e  liable  to  the  bond  debt  (9).. 


c.  9. 

<9)  Bailjr  t. 
K»bin,on,  I 


Tot  . n. 
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SECTION  X. 

As  for  pawns,  they  .differ  in  this  respect 
from  mortgages,  as  appears  by  the 
following  case : A.  pawned  some  jewels 
to  K.,  who  signed  a writing  that  they 
were  to  be  redeemed  in  twelve  months, 
otherwise  they  were  to  be  as  bought  and 
sold.  K.,  within  a short  time  after,  deli- 
vers over  the  jewels,  together  w ith  some 
plate  of  his  own,  to  M-,  as  a pledge  for 
200/. ; and  K.  afterwards  borrowed  30/. 
and  50/.  of  M.,  on  promissory  notes,  to 
be  repaid  on  demand.  Althougb  M.  was 
a bookseller,  and  did  not  deal  in  plate  or 
jewels,  and  so  had  not  gained  any  pro- 
perty as  having  bought  in  a market 
ouvert,  yet  it  is  natural  so  think,  although 
he  took  notes  for  the  SO/,  and  50/.,  that 
the  pawn  was  not  to  be  parted  with  until . 
that  money  as  well  as  what  was  before 
lent  was  paid.  And  it  is  to  be  looked 
upon  as  an  account  current  between  K. 
and  M.,  and  therefore  he  might  retain 
what  he  had  in  his  hands,  until  the  ba- 
lance was  paid ; but  the  goods  of  JC., 
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which  were  pawned  first,  are  to  be  first 
applied,  as  far  as  the  value  thereof  would 
extend  (1)  aincmam- 

' ' bray  v.  Mrl- 

ralf,  2 Vem.  698.  Prc.  Ch-  <W>.  Glib.  Rep.  101.  Ki  parte  Deezc,  l Aik. '219.  Kx 
parte  Oxenden,  1 Atk.  236.  See  Jones  T.  Smith,  2 Vcs.jun.  278. 

(r)  As  to  some  other  points  of  difference,  see  Puff' 

b.  b.  c.  10. 


SECl’lO.V  XI. 


l^UTinthis  both  pawns  and  mortgages 
agree,  that  the  act,  for  which  the  defen- 
dant is  to  pray  equity  against  the  plaintiff 
must  be  done  to  the  plaintiff  himself, 
or  to  his  representative ; for  if  the 
mortgagor  mortgage  the  equity  of  re- 
demption («),  and  the  second  mortgagee 

brinies  a bill  to  redeem,  he  shall  not  be 
& 

(li)  Otherwise,  if  the  mortgagor  borrow  more  mo- 
ney of  the  mortgagee,  and  agree  that  such  further 
suras  shall  be  secured  on  the  mortgaged  premises. 
Matthews  r.  Cartwright,  2 Atk.  3 17.  As  to  buying 
in  old  securities  to  protect  the  title  of  a mortgagee,see 
B.  3.  c.  3. 

T 


Digitized  by  Google 


•JTti 


0)Brerelon  r. 
.lonei,  1 Rn- 
Ca.  Ab.  325. 
c.  >0. 


(3)BrerctonT 
JoDM,  2 Rq. 
Ca.Ab.  325. 
c.  li- 


es) Bromlej 
Hammond, 

S Ch.Ca.  23. 


A TR1:AT1SF,  of  equity.  Book  HE. 

obliged  to  pay  the  bond  ' debt,  since  the 
money  was  not  lent  to  him  (1).  So  the 
assignee  of  the  equity  of  redemption  shall 
not  be  affected  by  a judgment,  after  con- 
fessed by  the  mortgagor,  though  the  judg- 
ment-creditor purchase  in  the  mortgage, 
but  shall  redeem,  upon  payment  of  the 
6rst  mortgage  money  only  (2).  So  if  te- 
nant for  life,  remainder  to  his  son  in  tail, 
mortgage  the  lands,  and  the  son  after 
borrow  money  of  the  mortgagee,  and 
give  the  lands  as  a security,  yet  he  may 
redeem  without  paying  his  father’s  mort-  » 
gage ; for  the  son  is  a stranger  to  the  fa- 
ther,  and  all  one  as  stranger  (3b 


SECTION  XII. 

But,  further,  the  mortgagee  is  to  be 
considered  as  a creditor  beyond  ‘ the 
security  he  has  taken  (6).  As,  where  ^.* 

(6)  If  mortgagee,  after  decree  of  foreclosure,  though 
signed  ind  enrolled,  proceed  at  law  against  the  mort- 
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lent  a sum  of  money  on  tlie  mortgage  of 
some  houses,  and  had  a bond  for  payment 
of  the  money,  as  usual  in  such  cases;  af- 
terwards he  lent  a sum  of  2000/.  on  the 
equity  of  redemption,  and  had  a bond  for 
that  likewise ; and  then  the  inortEjanor  be- 
comes  a bankrupt ; and,  by  some  accident, 
the  value  of  the  houses  sunk  so  much,  that 
tliey  were  not  sufficient  to  raise  the  mort- 
gage-money, first  lent,  on  a bill  brought  ' 
to  have  them  sold ; and  that,  as  to  so 
much  as  they  fell  short  to  answer  the  first 
mortgage-money,  the  mortgagee  might 
come  in  upon  his  bond  as  a creditor,  it 
must  be  so  decreed;  and  as  to  the  2000/. 
lent  upon  the  equity,  which  Avas  worth 
nothing,  it  must  stand  singly  upon  the 
bond  (1).  So  where  a man  borrows  on  (i)  wuem»o 
the  mortgage  of  a ship,  and  covenants  to  ^[1.' 

' repay  the  insurance-  money,  but  there  was 

gagor  upon  any  collateral  security,  such  proceedings 
will  open  the  foreclosure ; Dashwood  v.  Blythway, 

1 F.q.  L’a.  Ab.  317,  c.  3.  But,  quart,  whether,  if 
the  mortgagee  after  foreclosure  has  sold  the  pledge,  and 
iiis  debt  not  satisfied,  equity  will  restrain  him  from 
proceeding  on  the  bond  ? See  Tooke  v.  Hartley,  2 Bro. 
t’b.  Rep.  I2j,  The  safer  course  is  for  the  mortgagee 
to  pray  a sale; — but  note,  he  cannotpray  a sale  without 
■previously  praying  a foreclosure. 
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no  covenant  for  repayment  of  the  princi- 
pal money  itself  (c),  the  mortgagee  treated 
■with  a person  concerning  the  insurance, 
but  could  not  agree  for  the  rate,  and 
thereupon  the  ship  went  out,  and  w-as  lost 
•in  the  voyage;  since,  if  he  had  taken  no 
security  at  alt  for  his  money,  he  had  then 
without  question  been  a creditor  by  simple 
contract,  surely  the  taking  security  ought' 
not  to  put  him  in  a worse  condition, 
K^gv'King  especially  now  the  security  being  lost  (2). 
3P.  wnn.  And  in  case  of  pawns,  even  at  the  com- 
mon law,  if  the  pawn  is  lost  without  the 
default  of  the’ pawnee,  he ‘may  have  an 
action  for  his  money  against  the*pawn- 
(S)2S»lk.523.0r  (3). 

(c)  Every  loan  creates  a debt  from  the  borrower, 
whether  there  be  a bond  or  covenant  for  pa>’ment  or 
not;  Howell  v.  Price,  1 P.  Wms.  291;  Balsh  v. 
Hyham,  2 P.  Wms.  453.  So  if  the  personal  debt  be 
also  secured  by  mortgage,  see  Howell  v.  Price,  1 P. 
Wms.  291,  and  the  cases  cited  in  Mr.  Co.x's  note(l), 
5th  ed.  Meynell  v.  Howard,  Pro.  Cli,  fil. 
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Yet  notwithstanding  that,  by  the  com- 
mon law,  the  mortgagee  of  lands  has  an 
absolute  interest,  and  by  the  covenant 
for  quiet  enjoyment,  ^c.  till  default  of 
payment,  the  mortgagor  is  but  tenant 
ut  will  to  the  mortgagee  (d) ; in  natural 
justice  and  equity,  the  principal  right  of 
the  mortgagee  is  to  the  mortgage-mo- 
ney (e),  and  his  right  to  the  land  is  only 


[d)  But  the  mortgagee  canoot  entitle  himself  to  rents 
and  profits  received  by  the  mortgagor  whilst  he  was 
permitted  to  retain  possession ; Coleman  a.  D.  of  St. 
Albans,  3 Vez.  25. 

(rj  The  reasoning  of  Lord  Keeper  Finch  upon  this 
point,  in  the  above  case  of  Thornborough  v.  Baker, 
is  so  clear  and  satisfactory,  that  I cannot  refrain  from 
transcribing  it.  “ By  the  common  law,  if  the, condi- 
tions of  defeazance  of  a mortgage  of  inheritance  be 
so  penned,  that  no  mention  is  made  either  of  heirs  or 
executors  to  whom  the  money  should  be  paid,  in  that 
case  the  money  ought  to  be  paid  to  the  executor,  in 
regard  that  the  money  came  first  out  of  the  personal 
estate,  and  therefore  usually  returns  thither  again  ; but 
if  the  defeazance  appoints  the  money  to  be  paid  either 
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as  a collateral  security  for  the  payment 
rlUhTa’a*’.  therefore,  all  luortga- 


ker,  I Ch.  Ca. 

S83  Co.  l.il. 

»0l>.b.  210. 

to  heirs  or  executors  disjunctively,  there,  by  the  law, 
if  the  mortgagor  paid  the  money  precisely  at  the 
day,  he  may  elect  to  pay  it  either  to  the  heiraor  exe- 
cutors, as  he  pleaseth.  But  where  the  precise  day  is 
]>ast,  and  the  mortgage  forfeited,  all  election  is  gone 
in  law  ; for  in  law.  there  is  no  redemption.  Then 
when  the  case  is  reduced  to  an  cquity.of  redenjplion, 
that  redemption  is  not  to  be  upon  payment  to  the  hei  r 
or  executors  of  the  mortgagee,  at  the  election  of  the 
mortgagor;  for  it  were  against  equity  to  revive  that 
election  ;•  for  then  the  ’ mortgagor  might  defer  the 
payment  as  long  as  he  ipleaseth,  and,  atlast,  com- 
pound for  payment  of  the  money  to  that  hand  whicli 
will  use  him  best;  much  less'  can  the  court  elect  or 
direct  the  payment  as  they  please,  for  a power  so 
arbitrary  might  be  attended  with  many  inconvenien- 
ces throughout.  Therefore,  to  have  a certain  rule  in 
those  cases,  a better  cannot  be  chosen,  than  to  come 
as  near  unto  the  rule  and  reason  'of  tire  common  law 
as  may  be.  Now  .the  law  always'givcs  the  money  to 
the  executor,  where  no  person*  is  named,  and  where 
the  election  to  pay  to  either  heir  or  executor  is  gone, 
and  forfeited  in  law,  it  isiall  one  in  equity  as  if  nei- 
ther heir  or  executor  were  named;  and  then  equity 
ought  to  follow  the  law,  and  give  it  to  the  executor  ; 
,•  for  in  natural  justice  and  equity,  the  principal  right 

of  the  mortgagee  is  to  the  money,  and  his  right  to  the 
land  is  only  as  a security  for  the  money.  Wherefore 
when  the  security  descends  to  the  heir  of  the  mortga- 
gee, attended  with  an  equity  of  redemption,  as  soon 
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grs  (c)  are  1o  be  looked  upon  as  part  of 
the  personal  estate,  unless  the  mortgagee, 


as  tlie  mortgagor  j>ays  tlic  money,  the  lands  belong  to 
him,  aljd  only  the  money  to  the  mortgagee,  which 
is  me|rely  perisonal,  aad  so  accrues  to  the  executors  or 
administrators  of  the  mortgagee.  And  for  this  rea- 
son, a mortgage  of  an  inheritance  to  a citizen  of  Lon- 
don hath  been  held  to  be  part  of  his  personal  estate, 
and  divided  according  to  custom.  And  though  it  may 
seem  hard  that  the  heir  should  part  with  the  land, 
and  be  decreed  to  make  a recorapence,  without  having 
the  money  which  comes  in  lieu  of  the  land,  yet  it 
will  not  seem  so  to  them  who  consider  that  the  land 
was  never  more  than  a security,  and  that  after  pay- 
ment of  the  money,  the  land  is  in  trust  for  the  mort- 
gagor, which  the  heir  of  the  mortgagee  is  bound  to 
execute;  and  liis  Lordship  declared,  that  the  right  to 
a sum  of  money,  which  is  a personal  duty,  ought  al- 
ways to  be  certain,  and  not  to  be  variable  upon  cir- 
cumstances. Wherefore,  his  Lordship  did  not  think 
It  material  that  the  .administrator  in  this  case  had  assets 
without  this  money ; for  assets,  or  not  assets,  is  not  the 
measure  of  justice  to  executor  or  administrator,  but 
serves  only  as  a pretence  to  favour  the  heir,  who  ei- 
ther ought  to  have  the  money,  if  there  be  no  assets,  or 
not  to  have  it,  though  tliere  be  assets.  And,  for  the 
same  reason,  his  Lonlsliip  did  not  think  it  material, 
that  there  wanted  thccircumsl-enceof  a personal  cove- 
nant from  the  mortgagor  to  pay  the  money ; for  that 
though  the  case  of  the  administrator  of  the  mortgagee 
had  been  stronger  with  it,  yet  it  is  strong  enougli 
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in  his  life-time,  or  by  his  last  will,  do. 
otherwise  declare  or  dispose  of  the’ 
same  (/).  And  in  regard  the  money 
came  first  out  of  the  personal  estate,  the 
law  always  gives  the  money  to  the  e.\e- 
culor,'  where  no  person  is  named  (gj. 

without  It.  His  Lordship  declared,  that  he  had  con* 
bidered  the  various  precedents  in  this  case  which  had 
been  urged,  whereof  one  did  not  come  to  the  very 
point,  there  being  a great  difference  between  a mort- 
gage and  an  absolute  conveyance,  witli  a collateral 
agreement  to  reconvey  upon  repayment  of  the  pur- 
chase-money; the  other  late  precedents  which  made 
lor  the  heir  being  contrary  to  the  more  ancient  pre- 
cedents of  this  court;  and  to  some  modern  precedents 
also,  which  seemed  to  his  Lordsliip  of  more  weight, 
his  Lordship  being  of  opinion,  that  all  mortgages 
ought  to  be  looked  upon  as  part  of  the  personal 
estate,  unless  the  mortgagee,  in  his  life-time,  or  by 
his  last  will,  do  otherwise  declare  and  dispose  of  the 
same." 

(e)  Nor  will  the  mortgage  being  in  fee  vary  tl»^ 
rule;  Winn  r., Littleton,  2 Ch.  Ca.  52.  ? Vent.351i 

r.  Hicks,  1 Vern.  412.  Turner’s  case,  2 Vent. 

343. 

[f)  That  he  may  otherwise  declare  by  his  will,  see 
Koyes  r.  Mordaunt,  Glib.  Rep.  2. 2 Vem.  531. 

!g)  If  the  heir  be  named,  that  payment  to  him  be- 
/ 
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And  where  the  election  to  pay,  either  to 
the  heir  or  executor,  is  gone  and  forfeit- 
ed in  law,  it  is  all  one  in  equity,  as  if 
neither  heir  or  executor  were  named ; 
and,  therefore,  to  liave  a certain  rule  in 
these  cases,  equity  ought  to  follow  the 
law,  and  give  it  to  the  executor:  and 
the  right  to  a sum  of  money,  which  is  a 
personal  duty,  ought  always  to  be  cer- 
tain, and  not  variable  upon  circumstan- 
ces; so  that  whether  there  are  assets  or 
not  (/t)  or  there  wanted  the  circumstan- 
ces of  a personal  covenant  to'  pay  the 
money,  is  not  material.  So  although  the 
mortgage  be  foreclosed,  or  if  it  be  of  so 
ancient  a date,  as,  in  the  ordinary  course 
of  the  court,  not  redeemable;  yet,  in 
case  the  mortgagee  be  not  actually  in 
possession  (i),  it  shall  be  looked  upon  in 

fore  forfeiture  would  be  good.  See  Noy  v.  Ellii, 
2 Ch.  Ca.  220. 

(A)  See  Ellis  v.  Greaves,  2 Ch.  Ca.  .SO. 

(t)  It  appears  from  Fisk  r.  Fisk.Pre.  Ch.  11,  that 
if  a mortgage  in  fee  descend  on  the  heir,  and  he  buy 
in  the  equity  of  redemption,  and  there  be  no  defect  of 
assets,  that  he  shall  not  be  deprived  of  his  advantage. 
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(S)  Awdlj  T. 
Awdly,  S 
Vern.  IPS. 


(3)  Cicrkloo 
».  Bowjer, 
t Vern.  67. 


his  hands  to  be  personal  estate  (2).  But 
if’  the  land  be  worth  more  than  the  mo* 
ney,  the  heir  may  well  say,  I will  pay 
you  the  money,  and  lake  the  benefit  of 
the  foreclosure  to  myself  (3). 

Q.  If  he  could  have  compelled  the  executor  to  take 
the  money  before  he  had  foreclosed. 
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And  although  the  money  aliall  not 
be  paid  to  the  heir  or  assignee  of  the 
land,  without  naming  him  in  the  condi- 
tion (1),  yet  tlie  money  may  be  paid  by  (OUnsi.  ?09. 
them  in  preservation  of  their  inheritance, 
et  qui  sentit  onus  sentire  debet  et  commodum. 

And  it  is  equity  that  should  make  satis- 
faction, which  received  the  benefit  (21.  As  (9)Pr»nru* 

1 1 I • • • 1 . II'  Va»imi. 

where  the  lieir  is  indebted  by  mortgage  Max.  i. 
made  by  his  father,  or  by  bond  (3),  or  by  Arm.iazf 
other  means,  as  heir  to  his  ancestor,  the 
personal  estate  in  the  hands  of  the  execu- 
tor shall  be  compelled  to  pay  that  debt  (a) 


(a)  Unless  the  testator  liy  express  words,  exempt, 
or  otherwise  clearly  manifest  hi.s  intention  to  exempt 
the  personal  estate.  Hall  e.  Brooker,  Gilb.  Rep.  72. 
Walker  r.  Jackson,  2 Atk.G2l.  Bainfield  e.  Wynd- 
ham,  Pre.  Ch.  101.  Wainwright  v.  Bendlowes,  2 
Vem.  716.  Stapleton  r.  Colvill,  Forrest.  202.  I.e 
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tvpe?'’/ «Vik.  of  the  heir  (4)  ; and  especially ‘in 

^tiV^prire"  be  sufficient  to  pay  tlic  debt 

j p.  wmi.  by  the  mortgaerc,  %c.  and  the  lej^acy  out  of 

291.  Cower  . i ^ ^ 

V.  MfaJ,  Pre.  the  personal  estate ; for  wlien  botlr  can 
caies^cilcd  be  satisfied,  both  shall  be  satisfied.  The 
note  (a.)  peason  is,  because  the  personal  estate 
is  the  fund  for  the  payment  .of  all 


man  r.  Xewnliam,  1 Vc-55.  51.  Dukeof  Anca.sterr. 
Meyer,  1 Bro.  C.  R.  451.  Burton  v.  Knowitou,  .1 
AVz,  107.  Brummell  r.  Prothcro,  3 Vcz.  111.  But 
llie  testator  devising  all  his  real  estate,  subject  to  pay- 
ment of  debts,  will  not  alone  be  sufllcient  to  exempt  the 
personal  estates;  Fereyes  v.  Robertson,  Buub.  301. 
Bridgman  v.  Dove,  3 Atk.  202.  Haslewood  c.  Pope. 

3 P.  Wins.  322.  French  r.  Chichester,  2 Eq.  €a. 
Ah.  493.  c.  5.  1 Bro.  P.  C.  192.  Lord  Inchitjuin  ' 
f.  Lord  O’Brian,  1 Wils.  82.  Ambl.  33.  Samwell 
V.  Wake,  I Bro.  Cli.  Rep.  144.  Morrow  t.  Bush, 
27th  July,  1785.  Duke  of  Ancaster  r.  Meyer,  I Bio. 
454.  Read  V.  Lichfield,  3 V'’ez.  477.  Webb  n.  Jones, 

2 Bro.  Ch.  Rep.  CO:  but  it  has  been  held,  that  if  the 
real  estate  be  directed  to  be  sold  for  the  payment  of 
debts,  and  the  personal  bequeathed  to  a legatee,  that  the 
personal  estate  shall  not  be  applied  in  ease  of  the  real 
Waiinvright  v.  Bendlowes,  2 Vern.  718.  Gilb.  Rep. 
125.  Pre.  Ch.  451.  Bamfieldr.  Wyndham,  Pre.  Cli. 
101:  but  this  rule  does  not  apply  where  the  peisonal 
estate  is  not  expressly  bequeathed,  see  Gray  r.  MinnC' 
thorpe,  3 Vez.  103.  That  parol  evidence  isadmissible 
to  sheav  that  executrix  Icgatecshould  have  his  personal 
estate  exempt  from  his  debts,  see  Gainsborough  r 
Gainsborough,  2 Vera.  252. 
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dgbts  (6)  and  the  mortgage  money  is  a , 

debt,  whether  there  be  a covenant  for 
payment  in  the  mortgage  deed  or  not  (5) ; G^Ts»i'k.. 
though  some  have  been  of  a contraiy  ’ 

opinion,  where  there  is  no  covenant  ex- • 

^ inj^too,  I l\ 

Win*  271.* 

(i)  The  personal  estate  is  certainly  the  general  fmul 
for  the  payment  of  debts  ; and  where  tlie  real  estate  is 
only  collaterally  charged,  the  personal  estate  is  priina- 
, rily  liable  ; but  the  rule  is  otherwise,  where  the  charge 
IS  on  the  real  estate  principally,  and  the  personal  se- 
curity or  covenant  is  only  collateral ; for,  in  such  case, 
the  landholder  enters  into  such  covenant,  relying  upon 
the  land  enabling  him  to  discharge  it,  and  the  money 
raised  does  notincrea.se  his  personal  estate,  but  is  to 
exonerate  the  rest  of  the  real  estate.  Ssee  Countess  of 
Coventry  v.  F.arl  of  Coventry,  2 P.  Wms.  222.  Ed- 
wards Freeman,  2 P.  Wins.  437.  Wilson  c.  I'.,  of 
Darlington,  Rolls,  February  1785,  in  a note,  2 P.  Wms. 
tjo'1.  Leman  r.  Newnham,  I Vez.  51.  Ward  v.  Dud- 
ley, 2 Bro.  Ch.  Rep.  316.  Lewis  r.  Nangle,  Amb. 

150.  Duke  of  .Ancaster  r.  Meyer,  1 Bro.  Cb.  Rep. 

454.  So  where  the  debt,  although  personal  in  its  crea- 
tion, was  contracted  originally  by  another,  as  where  an 
estate  is  bought,  subject  to  a mortgage,  the  personal 
estate  of  the  purdiascrshall  not  lie  applied  in  exonera- 
tion of  the  real  estate;  see  Tweddell  ®.  Twcddell,  2 
Bro.  Ch.  Rep.  lOI,  unless  tlie  pnicbaser  appear  to 
have  intended  to  make  the  debt  bis  own  ; see  Pockiey 
V.  Pockiey,  I Vern.  36.  Earl  of  Belvidere  f.  Roeb- 
fort,  0 Bro.  P.  C.  520.  Billinghurst  v.  Walker,  2 
Bro.  Ch.  Rep.  608  : hut  a mere  covenant  for  securing 
the  debt  will  not  be  sutlicieut  for  such  purpose,  Evelyn 
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(fi)  F.veWn  ▼. 
KveWo,  9 p. 
Wins.  664. 

Da^ot  V. 

Oughton,  1 P. 
Wins*  347. 
Lawton  v. 
Hudnn,  1 
Bro.  C R.  58, 


press  or  implied.  But  the  personal  estate 
of  the  father  is  not  liable  to  the  grand- 
father’s debts,  and  therefijre  it  shall  not 
go  in  exoneration  of  the  grandfather’s 
mortsiafje  of  the  lands  descended  to  the 
grandson  (6),  unless  the  father  had. been 
executor  to  the  grandfather,  and  had  con- 
verted the  assets  to  his  own  use. 


V.  Evelyn,  2 P.  Wms.  B64.  Forrester  o.  Leigh,  Ambl. 
171.  Karl  of  Tank  erville  r.  Fawcett,  2 Bro.  Ch.  Rep. 
57.  Tweddell  r.  Twccldell,  3 Bro.  Ch.  Rep.  152. 
Billinghurst  ».  Walker,  2 Bro.  Ch.  Rep.  001. 


SECTION  II. 


So  the  wife  being  a jointress,  and  hav- 
ing granted  a term  for  years  only  out  of 
her  esta^  for  life,  by  Ene  with  her  hus- 
band for'^  mortgage,  there  rests  a rever- 
sion in  Eer,  which  naturally,  attracts  the 
equity  of  redemiption,  although  the  equity 
of'redemptioQ  tras  limited  to  the  husband,' 


! 
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and  his  lieirs,  by  the  deed  of  redemption  ; 
for  that  she  was  no  party  to  it.  And  the 
Imsband  having  covenanted  to  pay  this 
money,  if  there  be  assets  sufticient,  it  sliall 
be  decreed  clear  to  tlie  wife  (i)  ; for  the  (i)  Brendr. 

, , 1 I • 1 1 1 • • Brend.l  Vera. 

linshand  having  had  the  money, is  in  equity  si3. 
liie  dclvtor (c),  and  the  land  is  to  be  consi- 
dered but  as  an  additional  security  (2).  (i; Pocnck t. 
And  SO  It  IS  d tlicre  were  no  express  cove-  eov. 
mint.  But  all  other  debts  (d)  sliall  be  first  (sjTater. 

A iiilin,  1 P. 

Wmi.  264. 

Lord  Huntingiioa'f  cz%e,  ? Vera*  437. 

(c)  The  genornl  rule  is  thus  qualified  by  Lord 
Hardwicke,  in  Lewis  r.  Nangle,  Anibl.  150  : “ The 
general  rule  is,  that  where  the  husband  borrows  a sum 
of  money  for  his  own  use,  and  the  wife  joins  in  a 
mortgage  of  her  jointure  for  repayment  of  it,  that 
her  estate  shall  be  a creditor  on  the  husband's  for  that 
siiiii.  So  it  is  where  there  is  no  setlleincnt,  and  the 
Wife  mortgages  her  estate  of  inheritance  to  raise  money 
for  the  husband  : but  there  is  no  instance  where,  at 
the  time  of  such  mortgage  or  security  maile,  if,  at  the 
same  time,  a settlement  is  made,  either  before  or  after 
marriage,  that  the  husband  was  considered  as  answer- 
able  to  tlje  wife’s  estate  for  the  money  borrowed  : that 
is  an  exception  out  of  the  general  rule,  otherwise  it 
Would  be  very  iiicouvenieiit  to  men  that  were  going 
to  be  marfieil,  and,  nine  times  in  ten,  contrary  to  the 
intention  of  the  parties.”  The  general  right  of  the 
wife  may  also  be  repelled  by  evidence  to  shew  her  in- 
tention that  her  own  estate  should  bta’r  the  charge. 

Clinton  V.  Hooper,  3 Bro.  Ch.  Hep.  901 

YOL.  II.  V 


paid  (3) 
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(cJ)  It  is  so  laid  down  l>y  J-ord  Cowper,  Ch.  in  'Fate 
V.  Austin  ; but  wero  tlie  rulo  strictly  so,  it  should  seem 
to  follow,  that  it  could  never  have  been  doubted  but 
that  where  the  incumbrance  has  been  paid  out  of  the 
husband's  personal  estate,  tire  other  creditors  of  the 
husirand  might, pro./a«/o,  come  upon  the  wife’s  real 
estate,  which  Lord  Uardwicke,  in  Robinson  v.  Gee,  1 
Vez.  252,  appears  to  have  denied. 


« 


SECTION  III. 

•And  as  tlie  heir  in  many  cases,  has  the 
assistance  and  favour  of  the  court,  as  to 
make  the  personal  estate  first  liable  to 
debts,  and  to  be  applied  in  ease  and  exone- 
ration of  the  real  estate  ; so  even  an  //trrea 
(|)Pockie)- v./ac/as  has  had  that  relief  heie  (I).  The 
Vmi  reason  is,  because  the  ha/es  factus  comes 
pnc^.'pr.’  Ch  jfistead  of  the  hares  natus  by  the  will ; 

prcsunu  d to  be  the  intention  of 
>Atk.  487.  the  testator  that  he  should  have  all  the 
privileges  of  the  hares  natus.  And  some 
say,  that  not  only  he  who  is  hares  foetus 
shall  pray  the  aid  of  the  personal  es- 
tate to  discharge  the  real,  but  even  an 
ordinary  devisee  shall  have  that  bene- 


Digilized  by  Google 


Ch.  II.  § 3.  ’ OF  MARSIlALLIXG  THE  ASSETS.  «9l 

fit  But  the  law  seems  otherwise  (c).  (*)  Pockley  » 

n ' » 1 • t 1 1 1 I’ockley,  1 

roril  a man  mortgages  Ins  land,  and  then  veru.  si. 
devises  it  to  J.  S.  or  to  A.  for  life,  the 
remainder  in  fee  to  B.,  there  the  charge 
doth  pass  with  sucli  estate,  for  there  ap- 
pears no  intent  of  the  testator.  So  where 
the  equity  of  redemption  is  purchased, 
the  purchaser  shall  have  no  aid  of  the 
personal  estate  of  tlie  mortgagor,  for  he 
has  made  it  his  own  debt  (3).  Nor  shall  (s)9Saik.4io. 
the  heir  himseif  after  the  sale  ; for  the 
equity  that  the  heir  has,  is,  that  the  lands 
may  descend  clear  to  the  family  (4).  (liwoodr. 

Fenwick,  Pre- 

’ , _ Ch.  906. 

(e)  Lord  Commissioner  Rawliii.son,  in  Gower  v. 

Mead,  Pre.  Cli.3,  is  reported  to  have  said,  that  there 
was  a diversity  betwixt  hares factus  and  a devisee  of 
particular  lands',  fora  devisee  of  particular  lands  shall 
not  have  the  benefit  of  the  personal  estate,  but  hares 
yiic/Mi  of  the  whole  estate  shall.  But  this  distinction 
has  been  lon^  since  over-ruled ; and  the  opinion  of 
Lord  Nottinsjham,  as  stated  in  Pockley  v.  Pockley,  is 
now  the  established  law  of  the  court ; Gulton  v.  Han- 
cock, 2 Atk.  43(i.  And  the  devisee  of  a particular 
estate  shall  not  only  have  his  devised  estate  exoneratwl 
out  of  the  personal  estate,  but,  if  there  be  another 
estate  expressly  devised  for  payment  of  debts,  and  the 
personal  estate  be  excepted  or  exliausteil,  he  may  also 
resort  to  such  devised  estate,  and  that  although  the 
particular  e.statc  devisetl  to  him  be  devised  subject  to 
the  incumbrances  thereupon  ; Serle  r.  St.  Eloy,  2 P. 

Wins.  383.  So  if  the  jxirsonal  estate  be  exempt  or  cx- 
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hausted,  an<l  there  be  no  real  estate  expressly  devised 
for  payment  of  debts,  but  there  be  a descended  estate, 
the  devisee  of  a particular  estate  shall  have  such  estate 
exonerated  out  of  the  descended  estate;  Galton  v.  Han- 
cock, 2 Aik.  430  ; Manning  r.  Spooner,  3 V'ez.  114. 
And  see  Donne  r.  Lewis,  2 Bio.  Ch.  Hep.  237,  which 
states  the  order  of  afl'ecting  assets,  and  with  wlrich  the 
decree  is  reconciled  by  the  special  directions  of  the  will. 
It  may,  however,  be  proper  to  remark,  that  the  equity, 
to  have  the  personal  estate  applied  in  exoneration  of 
the  real,  subsists  only  between  the  heir  or  devisee, and 
the  residuary  legatee,  and  not  against  creditors,  or  even 
against  specific  or  general  legatees;  Hamilton  v. 
Worley,  3 Vcs.  jun.  63. 


SECTIOX  IV, 


But  regularly  the  personal  estate 
must  aid  the  heir  (/),  and  an  implied  in- 
tent must  not,  without  clear  exprcssion, 
(1)  Lord  Grey  alter  the  equitable  general  law  (1).  As  if 
I c*h*'^Ca^'OT7‘.  a man  conveys  his  lands  for  payment  of 
349!“b«r«“i^.‘  debts  and  legacies,  and  afterwards  devises 
the  personal  estate,  it  shall  nevertheless  go 
in  discharge  of  the  real ; because  the  re- 

(/)  So  also  thedcTisee  ; see  s.  3.  note  («). 
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maiiuler  of  the  lands,  afier  the  debts  and 
legacies  paid,  descends  to  the  heir  as  heir, 
and  he  is  not  thereby  disinlieriled.  And 
although  there  be  an  express  devise* to 
the  executor,  yet  that  is  only  after  debts 
and  legacies  paid,  and  being  no  more  than 
the  law  gave  him,  is  a void  devise  (2).  A (j)na>icw«od 
fortiori,  if  the  devise  to  the  executrix  be  in 
the  same  clause  in  which  she  whs  named 
executrix:  for  it  not  being  said,  free  and 
exempt  from  payment  of  debts,  she  must 
therefore  take  it  as  executrix  (3).  Other-  (S)  French  t. 
wise,  if  a man  devises  lands  for  payment  of  veln.'scs^ 
debts  and  legacies,  and  the  overplus  to  the  coMter.  i 
heir,  or  to  the  heir  and  a stranger,  as  they 
call  it  in  Chancery,  out  and  out.  For  , ‘ 

there  is  a difference  between  charging  an  ,;j 

estate  with  payment  of  debts,  and  devising  • ^ 

an  estate  to  be  sold  oiit  and  out,  to  pay 
debts  (4^;  since,  in  this  case,  the  intent 
appears  to  be,  that  he  should  take  the  , 

overplus  as  a money  legacy  only,  and  that 
the  land  should  not  descend  to  him  as  heir  Ux  Pretoria, 

, 313.  Fcltham’f 

at  ail.  ca«p,  1 Lev. 

203.  SeeilfO 
Don  ne  > . 
Lerrif,  3 Bro. 
I'll.  Rep,  2G4. 
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SECTION  V. 

A^'  D if  there  be  no  assets  to  answer 
the  intent  of  the  testator  on  his  Tegacies, 
the  heir  (g)  shall  have  no  assistance  of  the 
fi)Aron.  2 personal  estate  ( 1 ) t for  this  would  be  to 

Ch.Ca.  4,  5.  t ' . 

overthrow  the  testator  s exprtjss  intent  by^ 
an  implied  one,  that  the  land  was  to  de- 
scend free  to  the  heir,  and  to  take  away 
from  a man  the  disposal  of  his  own  pro- 
- rf,.  . perty.  So  if  the  personal  estate  were  de- 
' ""  ‘ ■ ' vised  to  a stranger,  and  not  to  the  execu- 
tor: for  such  devise  must  then  be  taken 
as  a legacy.  So  if  the  devise  w^e  of  a 
f9)OneaiT.  soecific  legacy  (2),  or  any  certain  sum  to 

Mead.  IP.  f •'  C ... 

wms.  692-  the  executor,  lor  tlie  same  reason.  So  il 
widdtion,’?  he  devise  all  his  goods,  chattels,  and 
household  stulf  in  such  an  house  to 
1?  Well  403.  j,P,j  jjjpu  goeg  Qp  ip  these  words  : 

1 ippIDg  ^ 

Tipping,!  p.  (he  rest  and  residue  of  mu  personal  estate 

Wm*  799  Ui-  ^ t r 

itt  »•  Wager,  J frixe  and  dcvisc  to  my  wife,  zenom  I make 

JP.Wnn.355.  ® 

(g)  Neither  shall  a devisee  of  a mortgaged  estate; 
but  in  such  case,  if  the  ibortgagce'  resort  to  the  per- 
sonal estate,  a specific  or  pecuniary  legatee  shall  stand 
in  his  room  for  so  much  out  of  the  real  estate  ; Lut- 
kinsv.  Leigh,  Forrest.  53.  .^mbl.  172.  But,  quart, 
whether  this  rule  extends  to  a merely  residuary  le- 
gatee ? 
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* sole  executrix.  For  tliougli  tlie  words,  rest 
and  residue  of  his  persona!  estate,  are  gene- 
rally iindcrsiood,  after  debts,  legacies, 
and  funerals  ; yet  here  they  arc  relative 
to  tlie  last  antecedent,  and  pass  to  his 
wife,  as  a specific  devise  of  what  he  had 
not  before  particularly  devised  (3).  Mach  o) 
more,  if  there  be  an  express  clause  to  ex- 
einpt  the  personal  estate  from  payment 
debts,  the  will  of  the  testator  shall  be  ob- 
served. And  the  heir  can  have  no  equity, 
in  case  of  other  creditors,  to  defeat  tiiem 
of  their  debts  : for  this  even  an  express 
devise  to  him  of  the  personal  estate,  could 

, not  have  done  (/<). 

(A)  .Anil  therefore,  equity  will  always  marshal  the 
assets  in  favour  of  creditors.  See  Francis’  Maxims, 
p.  1 1.  note  (rt).  As  to  marshalling  assets  in  favour  of 
irjatee,  sr;e  s.  7. 
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where  the  election  of  the  wife  mif;ht  l»ave  induced  ir- 
re{>arable  miechief  to  thocreditors  ol'thc  husband.  So 
where  an  American  subject  iniglit  resort  to  a fund  con- 
stituted by  the  act  for  the  confiscation  of  the  property 
of  his  debtor,  an  American  loyalist,  from  which  fund 
his  debtor  and  other  creditors  are  excluded.  To  cases 
like  these  the  above  principle  appears  to  me  to  be  ap- 
plicable ; and  should  it  be  objected,  that  it  wouhl  break 
in  upouthe  legal  riglit  of  the  party  to  elect,  it  is  to  be 
recollected,  that  no  right  ought  to  be  allowed  to  be 
exercisedina  manner  prejudicial  totherightsof  others  ; 
Hum  sic  uteretuo  ut  alienum  non  tailas.  • 


SECTION  VII. 

But  equity  is  remedial  only  for  thos6 
who  come  in  upon  a good  considera- 
tion ; so  that,  in  case  of  legacies,  there  is 
a difference  : fur  if  the  legacy  be  in  sa^ 
tisfaction  of  a debt,  or  as  a provision  fot 
younger  children,  or  grand-childrcn,  then 
equity  will  marshal  the  assets,  as  for  a 
simple  contract  creditor  (k).  And  the 

(k)  This  distinction  in  favour  of  children  and  grand- 
children is  stated  by  Chief  Baron  Gilbert,  Lex  Prre- 
toria,  p.  307.  But  though  it  may  have  had  some 
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statute  for  settling  intestates’^  estates  has 
made  a will  for  those  that  die  intestate; 
and  therefore  the  younger  children  of  one 
dying  intestate  shall  have  the  same  advan- 
tage, as  if  their  shares  had  been  respec- 
u«rci'!?vem.  tivcly  dcviscd  to  them  (1).  But  otherwise 
b«rnoi  d”"*’  legatees  were  volunteers  or 

creed.  i 

foundation  as  locliildren,  (see  Ilernc  r.  Meyrick,  .^alk. 
41G.  1 P.  Wnis.  201)  I have  not  been  able  to  liiid  any' 
authority  upon  which  it  can  be  extended  to  grand- 
children. It  is  not,  however,  necessary  to  consider  the 
existence  or  foundation  of  such  distinction,  it  having 
been  long  established,  that  as  against  the  heir,  equity 
will,  in  favour  of  legatees,  marshal  the  real  assets  de- 
scended. *Culf»epper  r.  Aston,  2 Ch.  Ca.  11.  Tip- 
ping V.  Tipping,  1 P.  Wms.  730.  Lutkins  v.  Leigli, 
Forrest  54.  Hanby  v.  Roberts,  A hi.  128.  And  it 
is  now  determined,  that  the  same  equity  prevails 
against  a devisee,  if  the  estate  be  devised  for  or  .subject 
totlic  paymentof  debts;  Pope  v.  IIaslewood,3  P.  VVms. 
323.  Webster  V.  Alsop,  12th  July  1791.  Bnidford  v. 
Foley,  14th  August,  1791,  stated  in  a note.  Fosmr  v. 
Cook,  3 Bro.  Ch.  Rep.  317.  But  such  equity  docs  not 
extend  to  a devisee,  whose  estate  is  not  subjected  to 
payment  of  debts.  Clifton  v.  Burr,  1 P.  Wms.  078. 
F'orrester  v.  Leigh,  Ambl.  171  ; except  where  the  per- 
sonal estate  has  been  applied  in  exonerating  the  devised 
estate  of  a mortgage,  or  other  real  charge  jipon  it,  in 
• which  case  the  legatee  sliall  be  allowed  to  come  upon 
the  devised  estate  pro  (onto.  Lutkins  v.  Leigh,  For- 
rester, 53.  Not  so  of  a bond,  or  other  specialty,  not 
immediately  charging  the  land  ; IP.  Wms.  078.  See 
also  Keeling  v.  Brown,  5 Vez.  362. 
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collateral  relations,  for  wliom  the  testator 
was  not  obliged,  by  the  law  of  nature,'  to 
provide,  or  were  provided  for  in  the  life 
of  the  testator  (2).  And  since  the  heir  is  (s)  Heme  v. 
not  disinherited  l)y  tiie’ ivlli,  the  value  of 
what  descends  to  him  must  be  looked  upon  ' 
as  much  a designed  provision  for  him, 
as  an  express  devise,  is  for  the  younger 
, children ; and  therefore  he  must  abate  in 
proportion  out  of  his  provigioo,  in  the 
same  manner  as  each  of  the  younger 
children  are  to -abate  out  of  thfe  respective 
provisions,  where  there  is  not  sufficient  to 
answer  them  all,  so  that  the  heir  must  have 
as  much  as  all  the  legatees  taken  toge- 
ther (3).  But  if  there  be  a bountiful  pro- (a)0iib.L«x 
vision  for  the  heir,  as  where  there  is  as 
much  left  in  reserve  for  him  as  is  taken 
out  fur  a provision  for  all  the  younger  chil- 
dren legatees,  in  such  case  the  legatees  shall 
have  their  whole  legacies. 
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Book  III. 


CHAP.  III. 

I » 

Of  buying  in  old  Securitia  to  protect  a Title. 


SECTION  I. 

In  eeqiLali  jure  tnelior  csf  cotidilio  possi- 
dentis. Where  equity  is  c(]ual,  the  law 
(1)  Francii’i  s^all  prevail  (1),  and  he  that  hath  only 
a title  in  equity  shall  not  prevail  against 
jaw  and  equity.  As  a purchaser  (a)  or 

(a)  But  neither  a judgment  creditor,  nor  a creditor 
by  statute,  is  a purchaser  within  this  rule ; and  there- 
fore, if  a judgment  or  .statute  creditor,  being  the  third 
incumbrancer,  buy  in  the  llr.st  mortgage,  he  shall  not 
unite  the  first  mortgage  to  his  judgment  or  statute,  be- 
cause he  did  not  lend  his  money  on  the  credit  of  the 
land  ; whereas,  if  a third  mortgagee  buy  in  a statute, 
which  is  the  first  incumbrance,  he  shall  be  allowed  to 
unite  the  statute  to  the  third  mortgage;  because  the 
land  was  in  his  view  and  contemplation  when  he 
lent  the  money.  Brace  v.  Duchess  of  Marlborough. 
2P.  Wms.  491.  Mosely,  .50.  Morret  v.  Paske,  2 Atk. 
33.  Anon.  2 Vez.  6(52.  Brereton  v.  Jones,  I Eq.  Ca. 
Ab.  .323.  c.  10.  Hamerton  v.  Rogers,  1 Ves.  jun.  31.3. 
See  also  Wynn  v.  Williams,  5 Vez.  130.  But  see 
‘ Wright  V.  Pilling,  Pre.  Ch.  494. 
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inortgagee  coming  in  upon  a valuable 
consideration  without  notice  {b),  and  pur- 

(6)  The  equity  of  a subsc<]uciit  mortgagee  buying 
ill  a prior  security’,  in  order  to  protect  such  snbseipient 
mortgage,  is  founded  not  merely  on  his  being  a pur- 
. chaser  for  valuable  consideration,  but  on  his  beingsuch 
•without  notice  of  the  mesne  incumbrances  at  the  time 
of  his  purchase.  If,  therefore,  such  mortgagee  can  be 
atl'ected  either  with  actual  or  constructive  notice  before 
payment  of  the  purchase  money,  or  execution  of  the 
conveyance,  he  shall  not  prevail  against  the  mesne  in- 
cumbrancer. See  B.  2.  c.  6.  s.  2.  note  (t).  As  to 
what  shall  amount  to  constructive  notice,  it  were  ex- 
tremely difficult  to  extract  from  the  cases  any  general 
rule  upon  the  subject ; it  seems,  however,  to  have 
been  held,  that  every  man  shall  be  presumed  to  have 
notice  of  a decree  : Wortley  v.  Birkhead,  2 Vez.  571. 
Sorrel  V.  Carpenter,  2 P.  Wms.  482.  But  see  Wors- 
ley  v.  Earl  of  Scarborough,  3 Atk.  3.Q2.  So  of  the 
• instrument  under  which  the  party  with  whom  he  con- 
tracts, as  executor  or  trustee,  derives  his  power.  Mead 
V.  Lord  Orrery,  3 Atk.  238.  Drapers  Company  v. 
Yardlcy,  2 Vem.  602.  It  seems  also  agreed,  that 
where  a purchaser  cannot  make  out  a title,  but  by  a 
deed  wliich  leads  him  to  another  fact,  he  shall  be 
presumed  to  have  notice  of  such  fact.  Moor  v.  Ben- 
nett, 2 Ch.  Ca.  2 -Iff.  Bisco  V.  Earl  of  Banbury,  1 Cli. 
Ca.291.  Bovey  V.  Smith,  1 Vent.  149.  Mertins  v. 
JoUilTe,  Ambl.  311.  Taylor  v.  Stibbert,  2 Vcs.  jun. 
437.  So  whatever  is  sufficient  to  put  a party  on  au  in- 
quiry is  good  notice  in  equity.  Smith  v.  Low,  1 A Ik. 
490.  Ferrers  v.  Cherry,  2 Vern.  384.  In  what  cases 
notice  to  the  agent,  will  bind  the  principal,  see 
B.  2.  c.  6. 8. 4. 
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(J)  Marih  v. 
Lw.2  Vciilr. 
3S;.  1 Cb.  Ca. 
162.  Churchill 
T.  Grove,  1 
Ch.  Ca.  36. 
Iliggon  V . Ca- 
lamy,  1 Ch- 
Ca.  149. 


chasing  in  a precedent  incumbrance* (cj,*' 
it  shall  protect  his  estate  against  any  per-* , 
son  that  hath  a mortgage  subsequent  to 
the  first  and  before  the  last  mortgage, 
though  he  purchased  in  the  incumbrance 
after  he  had  notice  of  the  second  mo'rt- 
gage  (d)  ; for  he  has  both  law  and  equity,* 
for  him  (2).  It  is  true,  there  have’  been 
strong  arguments  used  against  the  unrea- 

o o o 

sonableness  of  this  practice,  and  there 
might  likewise  be  strong  reasons  brought 
for  the  maintaining  it ; and  so  it  was  at 
first  a case  very  disputable  (e) ; but  being 
long  since  settled,  the  court  will  not^  now 

(c)  The  incumbrance  here  adverted  to  must  be  such 
as  would  be  available  at  law ; for,  if  it  be  deficient*^n 
any  of  the  requisites  to  give  it  legal  elTicacy,  it  ^lall  • 
not  prejudice  the  intermediate  incumbrance.  See  ^^o- 
thergill  v.  Kenric  k,  2 Vern.  03-1.  O.vwick  v.  Plumer, 

3 Bo.  Ab.  (jl4. 

(d)  See  2 Vent.  339.  2 Vez.  574, 

(f)  Lord  Hardwicke,  in  his  judgment,  in  the  case  of 
Wortley  V.  Birkhead,  observes,  “ as  to  the  equity  t>f 
this  court,  that  a third  incumbrancer  having  taken  * 
his  security  or  mortgage  without  notice  of  the  second 
incumbrance,  and  then  being  puisne  taking  in  the  first  , 
incumbrance,  shall  squeeze  out  and  have  satisfaction'.' 
befoi-e  the  second,  that  equity  is  certainly  established 
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sufter  that  point  to  be  stirred  [3);  but  it  (s)  Edmomii 
may  be  they  will,  where  they  find  a man 
designing  a fraud,  and  who  thinks  to  make 
a trade  of  cozening  by  the  rules  of  the 
court  (4).  So  though  it  were  purchased 
• pendente  lite  between  them,  for  a discovery 
and  conveyance,  the  first  mortgage  being 
satisfied  (5):  but  otherwise,  if  after  a decree  ^ 

TiijIor.iVero. 

ill  general,  and  was  so  in  Marsli  v.  Lee,  by  a very  so- 
Icmn  determination  by  Lord  Hale,  who  gave  it  the 
terrn.of  the  creditors  TaMa  in  Naufragio  ; that  is  the 
leading  case.  Perhaps  it  might  be  going  a good  way 
at  first,  but  it  has  been  followed  ever  since,  and, 

I believe,  was  rightly  settled  ; but  rightly  settled  only 
on  this  foundation,  by  the  particular  constitution  of 
the  law  of  this  country.  It  could  not  happen  in  anj' 
other  country  but  this,  because  the  jurisdiction  of  law 
and  equity  is  administered  here  in  ditlerent  courts,  and 
creates  ditlerent  kinds  of  rights  in  estates  ; and,  there- 
fore, ascourts  of  equity  break  in  upon  the  common  law, 
where  necessity  and  conscience  require  it,  still  tlicy  al- 
low superior  fotceand  strength  to  a legal  title  to  estates; 
and,  therefore,  where  there  is  a legal  title  and  equity 
of  one  side,  this  court  never  thought  fit,  that  by  rea- 
son of  a prior  equity  against  a man  who  had  a legal 
title,  that  mamshould  be  hurt,  and  this  by  reason  of 
that  force  this  court  necessarily  and  rightly  allows  to 
the  common  law,  and  to  legal  titles  ;i  but  if  this  had 
happened  in  any  other  country,  it  could  never  have 
made  a question  ; for  if  the  law  and  equity  are  admini- 
stered by  the  same  jurisdiction,  the  rule^ui  prior  est 
tempore  potior  est  jure  must,  hold." 
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s^u!br?rf.^’  creemade  (6).  So  though  nothing  be  due 
*'pon  it  (7),  or  it  be  obtained  by  undue 
oieans,  as  without  any  consideration,  or 
WAhca/s  by  fraud  (8) ; for  the  practice  is  not  niate- 
vez.571.  rial  to  secure  a just  debt.  So  if  the  pur- 

(7)Marj|i  v.  •'  * 

lee,  1 ch.ca.  chase  were  of  a precedent  statute  by  the 

vfsadicrra"”  last  mortgagee  (y),  he  shall  not  be  brought 

W^itdJcock  to  any  account  upon  this  in  equity  by  the 

second  mortgagee,  any  otherwise  than  he 

Sir  John  jjjjjy  at  commou  law  upon  a scire  fac 

r age « care, 

2 vcrn-  ad  computond’,  \ \z.  not  according  to  the 
mHiggonr.  true  valuc,  but  upon  the  extended 

CalYJs!  ^ value  (f)  for  the  wliole  debt  and  da- 
(10)  Earl  of  ^’'^gcs  (10):  and  this  although  the  ex- 
Hontinjrfonr.  tended  value  was  but  a third  part  of  the 

GrcenTill,  1 o , />  i i 

Vern  on.  truc  valuc.  Same  la w of  a purcliascr ; aiul 
there  is  no  difference  whether  it  was 
bought  in  before  the  purchase  or  after. 
So  that  by  protecting  is  meant  making  all 
the  advantages  of  it  (g)  that  the  law  ad- 
mits of. 

(/')  Qutere,  whetlier  tl)e  niorigagee  shall  not  ac- 
count for  what  he  hath  received,  if  he  hath  received 
enough  to  satisfy  the  whole  of  his  demand.  See  God- 
frey V.  Watson,  3 .\tk.  317-  How  mortgagees  sliall 
account,  see  Powell  on  Mortgages,  chap.  11. 

(g)  As  to  Hic  terms  of  redemption,  see  B.  3.  c.  U 
s.  9.  notes  (u)  (.r). 
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SECTION  II, 

So  where  the  second  mortgasce  agreed 
with  the  executor  of  the  conuzee  to  put 
the  statute  in  execution  at  liis  cost,  and 
to  pay  him  the  debt  due  on  the  statute, 
after  such  time  as  the  statute  sliould  be  ex- 
tended, and  an  assignment  made  thereof; 
for  a thing  agreed  to  be  done  is  looked 
upon  in  equity  as  really  done  ; and  he  shall 
not  only  defend  himself  as  to  the  land  that 
is  in  his  mortgage,  but  for  so  much  as  is 
contained  in  the  statute  (l).  But  if  a man 
is  seised  of  sixty  acres,  and  mortgages 
twenty  to  A.,  and  then  mortgages  the 
whole  to  C.,  who  purchases  in  the  first 
mortgage,  that  shall  not  protect  more  than 
the  twenty  acres  ; but  it  shall  protect  these 
twenty  acres,  so  as  B.  shall  never  recover 
that,  until  he  pay  C.  all  the  money  upon 
the  first  and  last  mortgage  (2). 


VOL.  II.  X 


(1)  Winilham 
T.  Ld.  Rich- 
ardion,  4Lh. 
Ca.  SI  i,  213. 


(2)  SVeatr, 
339. 
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AN  D it  is  now  an  established  doctrine, 
that  a pnrcl)aser  bona  fide,  and  without 
notice  of  any  defect  in  his  title  at  the 
time  of  liis  |)urchasc,  may  lawfully  buy 
in  any  statute,  mortgage,  or  any  other  in- 
cumbrance ; and,  if  he  can  defend  himself 
by  thosi:  at  law,  his  adversary  shall  have 
no  help  in  equity  to  set  those  incum- 
brances aside  ; for  equity  will  not  disarm 
a purchaser.  And  precedents  of  this  kind 
are  very  ancient  and  numerous,  where  the 
court  has  refused  to  give  any  assistance 
against  the  purchaser,  either  to  the  heir  or 
to  the  widow  (//),  the  fatherless,  or  to  the 
creditors,  or  to  one  purchaser  against  ano- 
ther (/).  And  this  rule  in  Chancery  is  in 
vindication  of  the  common  law,  where 

(/i)  See  Williams  v.  Lambe,  3 Bro.  Ch.  Rep.  26' 1,  in 
which  the  widow  appears  to  have  been  assisted  in  equity 
against  a purchaser  for  valuable  consideration,  without 
notice. 

(i)  See  Burgh  v.  Francis,  Rep.  Temp.  Finch,  28. 
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the  maxims  wliich  refer  to  descents,  dis- 
continuances, non-claims,  and  collateral 
n-arranties  are  only  the  wise  acts  and  in- 
ventions of  the  law,  to  protect  and  quiet 
the  possession  and  strengthen  the  right  of 
the  purchasers  (1).  (i}  Dudley  r. 

' Dudley,  I'fe. 

Cli.  249. 
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BOOK  THE  FOURTH. 

0/  Last  Wills  and  Testaments. 


PART  I. 

Of  Legacies. 

CHAP.  I. 

IJow  to  be  tried  and  expounded. 


SECTION  I. 

It  is  not  pretended,  that  wills  are  of 
ecclesiastical  conuzance  sua  natura  (a), 
hut  only  such  as  were  made  for  pious 

(a)  In  England,  the  right  of  making  a will  may  be 
considered  to  have  existed  from  the  earliest  period  of 
our  law : for  we  have  no  trace  or  memorial  when  it 
did  note.xist;  and  we  find  intestacy  referred  to  in  the 
law  before  the  conquest,  and  the  distribution  of  the  in- 
testate’s estate,  after  payment  of  the  lord’s  heriot,  di- 
reeled  according  to  the  established  law.  “ Sire  quia 
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(I ) Marriott 
T.  Marriott, 
rilb.Hep.20S 
Stra.  6««. 


uses(l);  and,  in  England,  it  plainly  ap- 
pears, that  the  probate  of  testaments  was 
originally  in  the  county  court-  But  the 
Conqueror  made  a law,  that  no  matters 
of  ecclesiastical  conuzance  shall  be  trans- 
acted in  the  county  court  {b).  And  al- 


incurii,  sive  mortc  repentin&,  fuerit  intestatus  mor- 
tuus,  domimis  tamcn  millatn  rerum  suarum  partem, 
(praetcr  earn  quae  jure  debetur  liereoti  nomine,)  sibi  as- 
sumito.  Verum  possessiones  uxori,  liberis  et  cognatione 
pro.ximis  pro  euo  ciiiquejure  distribuantur.”  Leges 
Canuti,  c.  68.  2 Bla.  Com.  491.  This  circumstance 
would,  of  itself,  be  sutTicient  to  shew,  that  wills  were 
not  anciently  with  us  considered  as  being,  no<»ro, 
of  ecclesiastical  cognizance;  since,  at  such  period,  an 
exclusive  ecclesiastical  jurisdiction  does  not  appear  even 
to  have  existed  ; but  this  point  is  rendered  incontro- 
vertible by  the  several  authorities,  which  shew,  that 
the  probate  of  wills  was  anciently  in  the  county  courts, 
in  which,  until  the  conquest,  the  bishop  and  the  she. 
riir  sat  together  ; Lamb.  Saxon  Laws,  64  ; without 
any  sort  of  distinction  between  the  lay  and  the  eccle- 
siastical jurisdiction  ; 3 Bla.  Com.  61.  See  also  4 Burn’s 
Ecclesiastical  Law,  lo7.  Linwood,  174.  Swinburne, 
40.0,5th  ed.  The  learned  reader  who  wishes  to  trace 
the  ecclesiastical  jurisdiction  in  testamentary  matter* 
bj'  the  rules  of  the  civil  and  canon  laws,  will  be  highly 
gratified  in  the  perusal  of  the  argument  of  l.ord  Chief 
Baron  Gilbert,  in  the  case  of  Marriott  c.  Marriott,  Gilb. 
Rep.  203.  Stra.  666. 

[b)  This  ordinance  of  William  is  comprised  in  a char- 
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though  it  is  not  discovered  liow  tiie  bi- 
shop and  earl  divided  their  causes  and 

ter  relating  to  the  bisitopi  ick  of  Lincoln  ; ami  thereby 
he  coiiiiimiiited,  tliat  no  bishop  or  ardideacoii  sliould 
thenceforward  hohl  pica  de  le"ibm  cpi^cop'ilUms  in  tlie 
hundred  court,  nor  submit  to  tiiejiul^nient  of  secular 
person.s,  in  a cause  which  related  to  the  cure  of  souls. 
But  wlioever  was  proceeileil  against  for  any  cause  or 
oirence  according  to  the  episcopal  law,  siiouid  resort  to 
Some  place  which  the  bishop  should  appoint,  and  there 
answer  to  the  charge,  and  do  what  was  right  towards 
(lod  an  1 the  bishop,  not  acxordmg  to  the  law  used  in 
the  hundred,  but  according  to  the  canons  and  the  epis- 
copal law.  “ And  it  w'as  further  ordered,  that  should 
anv  one,  after  three  notices,  refuse  to  olrey  the  pro- 
cess of  that  court,  and  make  submission,  he  should  he 
e-Kcommunicated  ; ami  if  need  were,  tlie  assistance  of 
the  king  and  the  sherilV  might  he  called  in.  'I'he  king, 
moreover,  strictly  charged,  tliat  no  slicnlf  praposilus, 
she  iniiiister  re<ris,  nor  any  layman  whatsoever,  should 
intromit  in  any  matter  of  judicature  that  belonged  to 
the  bishrip.”  Wilkin’s  Leges  Angl.  Sax.  |i.  292,  293. 
'il'his  charter  may  be  considered  as  the  basis  ofoiir 
eecltsiastical  courts;  but  it  referring  generally  to  pleas 
de  ie^ihiis  episcupalibus,  and  not  deliuiug  Uur  several  ob- 
jects of  episcopal  latv,  throws  little  light  on  the  origin 
of  ecf  lesia,-.tical  jurisdiction  in  matte  rs  tesUmicntaiy, 
which,  as  not  immediately  allied  to  the  spiritual  lunc- 
tion,  do  not  appear  to  have  hien  upon  the  eslahlish- 
incnt  of  a purely  ecclesiastical  court,  subject  to  an 
exclusive  ecclesiastical  jurisdiction.  See  lleiisloe's  case, 
<)  Rep.  3S ; but  sec  Maiming  r.  A'apji,  Salk.  37, 
u hich  denies  the  lawtif  Hensloe’s  case.  But  however 
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jurisdiction  after  the  said  law,  yet  that  of 
wills,  it  seeins  went  wholly  to  the  bishop 


difficult  it  may  he  to  state  tlie  precise  period  when  the 
fcc'icsinstical  court  first  acquired  or  took  cognizance  of 
testamentary  matters,  it  seeins  agreed,  that  it  was 
know’ll  and  recognized  in  the  reign  of  Henry  II.  and 
according  to  Sir  H.  Spelman,  in  the  reign  of  Henry  I. 
Sir  H.  Spelman,  {Origin  of  Probate  of  Wills,)  observ- 
ing, tiiat  in  Scotland  the  cognizance  of  wills  belong- 
ed to  the  ecclesiastical  jurisdiction  ; and,  he  adds, 
doubtless  then  also  in  England.  Glanville,  (lib.  7. 
c.  6,  7,1  having  stated,  that  in  the  reign  of  II.  II, 
the  jurisdiction  of  personal  legacies  was  in  the  temporal 
courts,  observes,  that  notwithstanding  this,  if  there 
was  a question  in  the  temporal  courts,  whether  a testa- 
ment was  a true  one  or  not,  w’hether  it  was  duly 
made,  or  whether  the  thing  demanded  was  really  be- 
queathed, such  plea  was  to  be  heard  and  determined  in 
the  court  Christian;  because  all  pleas  upon  testaments 
are  properly  cognizable  before  the  ecclesiastical  judge; 
and  the  reason  why  spiritual  men  have  the  proving  of 
testaments,  is,  because  it  is  to  be  intended  that  the  sjii* 
ritual  nu'n  have  better  conscience  than  laymen,  and 
that  they  have  more  knowledge  what  is  most  for  the 
profit  of  the  soul  of  the  testator  than  laymen  have. 
See  Perkins,  § 4SR ; Noel  o.  Wells,  1 Lev.  236;  but 
see  Chichester  v.  Phillips,  Rnym.  401.  But  although  it 
be  true,  that  at  present,  the  spiritual  court  is  the  only 
court  that  has  jurisdiction  in  the  probate  of  wills  and 
granting  of  administration,  yet  from  this  general  rule 
must  be  excepted  all  courts  baron  that  have  had  pro- 
bate of  wills  time  out  of  mind,  and  have  always  con- 
tinued that  usage ; such  as  the  Manor  of  Mansfield, 
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and  clergy ; and  the  Saxon  custom  being 
c'nanged,  the  Norman  was  introduced. 

Nor  was  the  very  name  of  the  ecclesiasti- 
cal court,  or  court  Christian,  heard  of  be- 
fore this  division.  But  it  is  clear  that  in 
H.  II. 's  time,  the  jurisdiction  of  personal 
legacies  was  in  the  secular  courts ; and  in 
Glanv.  lib.  7.  cap.  6^7,  there  is  the  form 
of  the  writ  for  a personal  legacy.  Yet 
that  the  spiritual  court  did,  from  the  be- 
ginning of  H.  HI.,  exercise  a jurisdiction 
for  recovery  of  legacies,  is  infallibly  prov- 
ed from  Bracton  (2),  and  the  cases  of  that  (9)Brteto», 
time  (c).  And  though  in  legacies,  in 
tithes  (3),  the  jurisdiction  that  gave  the  (s)  * 
recovery  of  them  was  sometimes  in  one, 
and  sometimes  in  the  other  court,  before 

and  those  of  Cowle  and  Caversham  in  Oxfordshire, 
which  courts  Wentworth  says  he  himself  kept.  See 
OfTice  of  Executois,  43,  Seld.  de  Testamentis.  Godb. 

59.  V'augh.  207.  Shaw.  173. 

(c)  The  ecclesiastical  courts  having  once  acquired  ju- 
risdiction over  the  probate  of  wills,  its  power  to  en- 
force the  execution  of  them  appears  to  have  been  a 
reasonable  consequence;  but  we  are  not  warranted, 
from  any  authority,  to  conclude,  that  such  enlarge- 
ment of  jurisdiction  obtained,  at  least  generally,  prior 
to  the  reign  of  H.  III.  See  Selden’s  Origin  of  the 
Jicclesiastical  Jurisdiction  of  Testaments. 
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it  was  restrained  to  the  spiritual  only  ; yet 
, it  seems  beyond  exception,  that  tlie  spiri- 
tual jurisdiction  over  legacies  was  long 
beiorc  in  practice.  'J'lie  beoinning  of 
this  practice  is  as  difficult  to  find  as  that 
of  probates  : but  it  is  thought  by  some  to 
have  come  from  the  canon  in  the  Decre- 
tals. 


SECTION  IT. 

But  it  is  without  question,  that  the  suit 
for  a personal  legacy  may  be  brought 
in  Chancery  (rf) ; and,  if  the  matter  has 

(rf)  An  rxerutor  bciiip,  in  equity,  considered  as  a 
trustee  for  tlie  legatee,  with  respect' to  his  legacy,  and 
as  a trustee,  in  certain  case's,  for  the  next  of  kin,  as 
to  the  undisposed  surplus,  is  the  true  ground  of  equi- 
table jurisdiction,  in  enforcing  the  payment  of  a legacy 
or  distribution  of  personal  estate.  Wind  v.  Jckyll, 
1 P.  Wnis.  575.  Karringdon  r.  Knightly,  1 I’,  Wnis. 
.544.  That  the  jurisdiction  of  our  courts  of  equity  is, 
in  such  cases,  more  effective  and  protecliveof  the  iu- 
tereslof  creditors  and  legatees,  is  evident  in  several 
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proceeded  to  a sentence  in  the  ecclesiasti- 
cal court,  it  is  proper  to  come  here  for 
the  executor’s  indemnity.  And  here  lega- 
tees are  to  give  security  to  refund,  but 
not  there  ; and  this  court  will  see  the  mo- 
ney put  out  for  the  children  (l).  And  so  ,,o„ciir. 
a bill  for  distribution  of  an  intestate’s  per- 
sonal  estate  is  very  proper  in  this  court; 
for  the  spiritual  court  in  that  case  has  but 
a lame  jurisdiction,  and  there  are  no  nega- 
tive words  in  the  act  of  parliament  (2).  (!)Maiihe^Ti 

»■  Newl)jr, 

1 Vern.  133.  Pamplia  T.  Galen.  3 Cl).  Ca.  95-  Anon  3 Vrntr.  393.  3Ch.  Hep. 
1S7-  Howard  V.  Howard,  1 Vern.  134- 

instance.s,  particularly  in  compelling  executors  to  give 
security  for  a legacy  payable  at  a future  day,  the  exe- 
cutor appearing  to  have  wasted  the  estate  ; Dunconihe 
V.  Stint,  1 Ch.  Ca.  121;  or  to  bring  the  fund  into 
court.  Strange  v.  Harris,  3 Bvo.  Ch.  Rep.  3t>a.  And 
there  are  cases  in  which  a courtof  equity  will  restrain 
proceetlings  in  the  ecclesiastical  court  for  a legacy ; as 
where  a husband  is  suing  for  a legacy  in  right  of  his 
wife,  because  the  ecclesiastical  court  cannot  enforce 
the  equity  of  the  wife.  Sec  Jewson  v.  Moiilson,  2 
.^tk.  420.  Tanfield  v.  Davenport,  Toth.  114.  Pre. 

Ch.  548.  Hill  V.  Turner,  1 Atk.  51t>.  And,  for 
the  same  reason,  an  action  at  law  cannot  be  maintained 
for  a legacy  ; sec  Dicks ».  Strutt,  3 Term  Rep.  (>90. 
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But  a will,  proved  in  the  spiritual 
court,  is  not  to  be  controverted  here  for 
fraud  (1),  although  he  shall  have  no  aid 
ip*wmi  38«.  of  this  court  (2).  Yet  some  think  (3) 
the  judgments  of  the  ecclesiastical  court 
ought  to  be  as  subject  to  the  equity  of  this 
(eat.stra.48i.  court  as  judgments  in  the  courts  of  corn- 
Tide,  8 ilk.  mon  law  (c).  And  although  at  law  (4) 
one  executor  is  notdiable  to  the  devastavit 
of  another,  yet  in  the  ecclesiastical  courts, 
8v^76  and  by  their  law,  if  an  executor  prove  the 
t^^c™k  °****  charge  him,  though  he  in- 

1 Ch.  Ca.SOO. 

(4)  Herg- 

(f)  In  the  case  of  Hill  r.  Turner,  1 Atk.  514,  Lord 
EIU.Slt.  Hardwteke,  having  recognized  the  jurisdiction  of  the 
court  in  the  case  at  bar,  observed,  that  though  the 
court  cannot,  on  petition,  prohibit  the  ecclesiastical 
court,  yet  they  will  restrain  a person  who  has  clan- 
destinely married  a ward  of  the  court  from  enforcing 
the  sentence  of  the  ecclesiastical  court,  either  against 
the  infant  or  his  guardian ; and,  in  the  case  of  Sheffield 
».  Duke  of  Buckingham,  1 Atk- 6i28,  Lord  Ilardwicke 
lestrained  proceedings  in  a prerogative  court,  to  con- 
trovert the  validity  of  a will  which  had  been  already 
determined  and  acted  upon.  And  see  also  Barnsley  r. 
Powell,^!  Vez.  119,184. 
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teimeddle  no  farther  (/),  to  pay  the  lega- 
cies (5).  And  the  plaintiff  is  without  re-  (SjVmhroogh 
lief  by  appeal  from  the  sentence  ; because  i ch.Ca.*oi. 
the  judge’s  delegate  must  judge  according 
to  that  law,  and  therefore  this  court 
should  relieve  him.  And  without  ques- 
tion, there  may  be  a fraud  in  obtaining  a 
will,  which  is  relievable  in  equity  (g),  and 
of  which  no  advantage  can  be  taken  at 
law ; as  if  a man  agrees  to  give  the  testa- 
tor 20001.  in  bank  bills,  if  he  will  devise 
his  estate  to  him ; and  upon  the  delivery 
of  these  bills,  he  makes  his  will,  and  leaves 
his  estate  to  him  accordingly,  and  the 
bills  after  prove  to  be  forged  or  counter- 


feit (6),  But  it  has  been  settled,  that  a 
villof  a real  estate  cannot  be  set  aside, 

. „ . r n I • • * Vern.  700. 

in  a court  of  equity,  for  fraud  or  imposi-  Miundy  ▼. 
tion,  but  must  be  first  tried  at  law,  onfcr^^p-se. 
devisavit  vel  non,  being  matter  proper  for 
a jury  to  inquire  into  (7).  !?kcJriik”». 

Breotby,  SBro.  P.  C.  358.  Webb  t.  CI»Terde»>  3 Atk.  4t4. 


{/)  The  law  here  stated  is  in  its  principles  so  harsh, 
that  1 much  doubt  whether  it  be  the  law  of  the  eccle- 
siastical courts : and  I am  strengthened  in  my  doubt, 
fay  not  finding  any  passage  in  support  of  it,  either  in 
Godolphin  or  Swinburne. 

(g)  I have  already  had  occasion  to  consider  the  dif- 
ference of  decision  upon  this  point ; see  B.  1.  c.  3.  § 3. 
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In  regard,  therefore,  that  cases  of  wills 
of  personal  estate  are,  for  the  most  part, 
tried  in  the  ecclesiastical  courts,  and 
by  the  rules  of  the  civil  and  pontifical 
law,  the  king’s  judges  must,  in  such  cases 
judge  after  the  law  of  the  church,  that 
there  may  be  a conformity  of  laws  (h). 

(A)  The  cases  referred  to  in  the  margin  (1)  are  di- 
rect aiithorities  in  support  of  our  author’s  proposition. 
It  seems,  liowever,  to  be  questioned  by  the  Master  of 
tlic  Rolls,  in  the  case  of  Cray  v.  Willis,  2 P.  Wmfc 
530,  his  honour  being  reported  to  have  said,  “ I do 
not  see  that  a court  of  equity  should,  even  in  caseofa 
legacy,  judge  according  to  the  civil  law,  but  ought 
rather  to  pursue  the  coinnion  law,  which  is  the  general 
law  of  the  land;  for  all  legatees  are  volunteers,  and 
ought  to  stand  or  fall  by  the  rules  of  the  common  law  ; 
and  that  this  court  docs,  in  other  cases,  determine  the 
right  of  legacies  according  to  the  rules  of  the  com- 
mon, and  not  of  the  civil  law,  is  plain  from  a com-- 
mon  case ; as  suppose  a devise  to  a daughter  of  lOOOl. 
on  condition  that  she  marry  with  her  mother’s  consent, 
with  a devise  over  in  case  she  docs  not  marry  with  sucb 
consent  ; if  the  daughter  does  marry  without  her  mo- 
ther’s consent,  a court  of  equity  determines  the  devise 
over,  and  the  condition  to  be  good,  though  the  civil 

7 


Digitized  by  Google 


Pi.  II.  Ch.  I.  § J. 


OF  LEGACIES. 


319 


And  thus,  in  personal  chattels  the  civil 

and  canon  law  is  to  be  considered  (1).  (i)Twaiie< 

And  there  the  rule  is,  where  personal  12. 

chattels  are  devised  for  a limited  tirne,  it 

shall  be  intended  the  use  of  them  only,  ^‘■‘’  '''''*•^87. 

and  not  a devise  of  the  things  themselves,  wm«.  257. 

and  so  a remainder  over  of  them  is  good 

(2).  And  although,  in  some  cases  a manf4)Hjje  v. 

is  said  to  , die  without  issue  " henever  f 

there  is  a failure  of  issue,  as  to  the  limita- 

^ Aibermarle, 

tion  over  of  lands  of  inheritance  (/),  yet*V”"'*<5> 

Vachclv. 
Vachel,  I Cb. 
Ca. 130. 

law  says  they  an;  both  void ; for,  by  that  law,  mari- 
tagium  deOet  esse  liberum.” 


It  is  certainly  true,  that,  with  respect  to  executory 
devisr  s of  terms  for  years,  courts  of  equity  have  much 
inclined  to  lay  hold  of  any  words  in  the  will,  to 
tie  up  the  generality  of  the  expression  of  dying  with- 
out issue,  and  to  coniine  it  to  dying  without  issue  living 
at  the  time  of  the  person’s  death  ; but  they  have  not 
allowed  this  inclination  to  prevail,  without  some  re- 
strictive circumstance  in  the  limitation.  See  Burford 
r.  Lee,  2 Freeman,  210.  Green  v.  Rod,  Fitzgibbon, 
61.  Bcauclerk  i\  Donner,  2 Atk.  308.  Saltern  v. 
Saltern,  2 Atk.  376.  Bigge  c.  Bensby,  1 Brn.  Ch.  R. 
187.  But,  “ although  in  the  limitation  of  a personal 
estate,  afterdying  without  issue,  these  words  sliall  not, 
ex  vi  termini,  and  without  the  concurrence  of  any  other 
circumstance  of  intention,  signify  a dying  without 
issue  then  living,  even  tliough  the  limitation  is  in  the 
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in  case  of  a personal  legacy,  or  chattel 
real,  it  is  not  intended  to  arise  upon  any 


nature  of  an  estate  tail  by  implication  only;  yet,  on  the 
other  hand,  they  shall  not  er  ri  termini,  when  there  is 
any  other  circumstance  of  intention,  import  art  indefi- 
nite failure  of  issue,  even  though  the  limitation  is  in 
the  nature  of  an  express  estate  tail;  but  that,  in  cither 
case,  if  the  limitation  rests  solely  upon  the  usual  extent 
and  importof  these  words,  the  limitation  over  is  too 
remote,  and  therefore  void,  and  the  whole  vests  in  the 
first  devisee  or  legatee ; but  that,  in  either  case,  the 
signification  of  these  words  may  be  confined  to  a dying 
without  issue  then  living,  by  any  clause  or  circum- 
stance in  the  will  which  indicate  or  imply  such  inten- 
tion.” See  Fearne’s  Ex.  Dev.  371,  372.  Nor  are 
the  cases  referred  to  when  examined,  at  variance  with 
this  position ; for,  in  the  first.  Target  ».  Gaunt,  1 
Wms.  432,  the  bequest  was  to  A.  for  life,  and  no  longer, 
and,  afterhis  decease,  tosuch  of  ^.’s issue  as  A.  should 
by  will  appoint ; and  incase  .^.should  die  without  issue, 
then  he  devised  the  lands  over.  These  words  were, 
upion  the  whole  of  the  will,  construed  to  mean  issue 
living  at  his  death,  because  it  W'as  to  be  intended  such 
issue  as  A.  should  or  might  appoint  the  term  to,  viz. 
issue  then  living.  With  respect  tothecase  of  Atkin- 
son r.  Hutchinson,  Mr.  Fearne  observes,  “ that  though 
Lord  Talbot  seemed  to  admit  the  distinction,  yet  it 
was  only  by  way  of  auxiliary  argument;  and  he  by  no 
means  appears  to  have  founded  his  opinion  or  decree 
in  the  case  upon  it,  nor  indeed  was  there  any  call, for 
it ; for  the  words  there  were,  without  issue ; and  in 
regard  to  which  words.  Lord  Talbot  observed,  the 
case  of  Forth  r.  Chapman  was  iu  point,  as  there 
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remoter  contingency,  than  that  of  dying 
without  issue  living  at  his  death  (3).  So  (s)  Target 
where  there  was  a devise  of  all  the  perso-  wm«.  43«. 
nal  estate  to  A.,  who  was  a feme  covert  * HutchliiiOD,  3 
but  the  testator  declared  that  it  was  his  Pi„bu™j  v”*' 
mind  that  the  interest  and  produce  there- 
of  should  be  for  her  use,  separate  from 
her  husband ; and  after  her  decease,  the 
interest  and  produce  thereof  to  her  chil- 
dren till  twenty-one,  and  then  the  princi- 
pal to  them  ; but  for  want  of  such  issue, 
then  he  gave  all  his  estate  to  the  children 
of  J.  S.,  and  made  the  said  A.  executrix 
and  residuary  legatee,  she  being  only  en- 
titled to  the  interest  and  produce  for  her 
life,  the  personal  estate  was  not  vested  in 


could  be  no  difference  between  the  word?,  without 
leaving  issue,  and  leaving  no  issue.  And  it  is  further 
observable,  that  in  Atkinson  v.  Hutchinson,  there  was 
a preceding  limitation  upon  the  death  of  any  of  the  cliil- 
dren,  without  leaving  issue,  to  tlie  survivors.  Now 
this  strictly  was  not  applicable  to  an  indefinite  failure 
of  issue,  because  confined  to  a survivor ; and  it  was 
but  reasonable  to  give  the  same  words  the  same  con- 
struction in  the  subsequentlimitation,  which  they  must 
bear  in  a limitation  immediately  preceding,  applied 
to  the  same  subject.”  Fearne’s  Ex.  Dev.  367,  3(18. 
And,  in  the  case  of  Pinbury  v.  Elkin,  ) P.  Wms.  36.3, 
the  linnitation  was,  that  if  A.  die  without  isiue  by  the 
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lier;  and  the  limitation  over  upon  the 
contingency  of  A.  dying  without  issue,  is 
a oood  limitation  : and  as  for  the  words 

O 

residuary  legatee,  it  only  means  for  the  pur- 
pose in  the  will. 

testator,  then,  after  her  decease,  sol.  should  remain  to 
the  testator's  brother,  the  words,  then  after,  being  taken 
to  mean,  immediately  after,  and  consequently  to  re- 
strain the  dying  without  issue  to  the  time  of  her  death. 


SECTION  V. 

And  the  canonists,  whom  our  resolu- 
tions have  followed,  have  expounded 
these  wills,  as  the  civilians  did  the  testa- 
meiita  militaria,  according  to  the  in- 
tent [k).  And,  therefore,  although  a le- 

[k]  It  might  be  inferred  from  this  passage,  that  the 
testamentum  mililare  was  the  only  will  which,  by  the 
civil  law,  was  construed  according  to  the  intent;  a 
distinction  which  certainly  could  not  be  supported  ; 
for,  though  tlie  tcstamaitum  militare  was  one  of  the 
privileged  descriptions  of  wills,  its  privileges  were 
merely  dispensations,  with  certain  solemnities  essen- 
tial to  the  validity  of  other  wills.  See  Inst.  lib.  2.  tit. 
11.  Vinuius  in  Inst.  p.  309.  Godolphin’s  Orphan’s 
Legacy,  p.  16. 
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gacy  is  to  be  taken  as  a gift,  yet  a man 
sliall  be  intended  to  be  just  before  he  is 
kind  : so  tliat  a bequest  of  the  same  sum 
by  the  debtor  to  the  creditor  shall  be 
applied  in  satisfaction  of  the  debt  (1).  (p 
For,  by  the  law  of  nature,  when  two  d u - ere.  ch 

ties  happen  to  interlere  at  tlie  same  iiomt  Wo<kI,  sp. 
of  time,  that  which  is  the  most  honest  and  Fo'wicrr. 
best  is  to  be  preferred.  And  so  it  shall  be  ^ 354.*’* 
in  construction;  for  the  iiuendment  of 
law  is  acretable  to  nature,  and  on  the  **'* 

® T.  Scudamur^i 

bettor  sicie.  Yet  where  there  are  assets,  Mo'dey, Rep* 
and  he  intended  both,  it  may  be  as  good 
equity  to  construe  him  both  just  and 
kind  (/) ; and  the  construction  of  making 


(0  And  such  is  the  gciirral  inclination  of  oiir  courts 
of  equity  ; if,  therefore,  the  testator  appear,  from  any 
expression  in  his  will,  to  have  intended  to  be  bountiful 
as  well  as  just,  his  |»urpose  shall  prevail,  and  the 
general  rule  that  a legacy,  equal  or  greater  than  the 
debt,  shall  be  presumed  to  have  been  intended  as  a sa- 
tisfaction of  the  debt,  must  as  a mere  presumption  give 
way  to  the  express  or  clear  intimation  of  a dilfereut 
intent;  as  where  the  testator  creates  a fund  for  the 
payment  of  debts,  and  subject  thereto,  charges  his  le- 
gacies thereon  ; Cliancey’s  case,  I P.  Wnis-  t08;  Rich- 
ardson r.  Greese,3  Atk.66. ; Hinchclin'e  o.  HinchclifTe, 
3 Vez.  Tliat  a legacy  of  a less  sum  than  the  ac- 

tual debt  shall  not  be  construed  a satisfaction  pro  tunto, 
see  Eastwood  o.  Vincke,  2 P.  Wms.  GKJ.  But  it  ha* 
T 2 
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a gift  a satisfaction  has  in  man}"  cases  been 
(2') Cuiiibrrt  earned  too  far  (2).  And  this  presump- 

V.  Peacock,  * ‘ 

1 .Vilk.  155.  Chani-ej’«  case,  1 P.  VVim.  110.  Kaitwoud  v.  Vincke,  2 P.  Wml. 

'sifi-Tanuer  V.  Solc»,  MSS.  Jul),  1789.  Kolli. 

been  hclil,  that  a legacy  of  a less  sum  than  a portion  or 
provision  secured  to  a child  by  a settlement  or  other- 
wise, is  a satisfaction  pro  tanlo  ; see  Warren  v.  Warren, 
1 Bro.  Ch.  Rep.  30o ; but,  quart,  whether  that  deter- 
mination did  not  proceed  upon  its  being  clear  of  doubt 
in  that  case,  that  the  father  had  forgotten  the  settlement ; 
see  Hanbury  r.  Hanbury,  2 Bro.  Cb.  Rep.332.  It  may, 
however,  be  proper  to  remark,  that  Mr.  Sanders,  in  a 
note  to  Bellasis  v.  Uthwaite,  1 Atk.  42(i,  treats  it  as  a 
settled  point,  that  a legacy  not  so  great  as  the  portion 
or  provision  secured  to  a child,  by  a settlement  or  other- 
wise, is  a satisfaction  pro  tanlo,  and  has  referred  to  se- 
veral cases : but  which,  with  the  e.xception  of  the  above 
case  of  Warren  o.  Warren,  appear  to  me  to  fall  ra- 
ther under  the  he.ad  of  double  portions  or  revocation  of 
legacies,  than  of  satisfaction  pro  lanto;  but  in  Chaplin  r. 
Chaplin,  3 P.  Wms.  246,  there  certainly  is  a dictum  to 
such  effect.  But  whatever  doubt  may  be  entertained 
upon  the  point,  whether  a part  satisfaction  shall  be  in- 
tended, yet  a part  performance  of  a covenant  may  be 
presumed  ; as  where  A.  covenants  to  settle  land  of  t 
certain  value,  aud  purchases  land  of  less  value,  which 
he  allows  to  descend,  such  purchase  shall  be  inferred 
to  have  been  in  part  performanceof  his  covenant ; Lech- 
mere  V.  Lord  Carlisle,  3 P.  Wms  211.  Wilsoti  o.  Pi- 
gott,  2 Ves.  jnn.  356.  As  to  the  performance  of  cove- 
nants by  a devolution  of  interest  more  beneficial  to  the 
covenantee,  see  Blandy  r.  Widmore,  I P.  Wms.  324. 
Edwards  r.  Freeman,  2 P.  W'ms.  443.  see  D’Arcanda, 
3 Atk»  419 ; see  also  Kirkman  v.  Kirkman,  2 Bro.  Ch. 
Rep.  96  ; Rickman  t,  Morgan,  2 Bro.  Ch.  Rep.  394. 
7 
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lion  of  the  canon  law  was  founded  upon 
the  similitude  of  the  legacy  with  the  debt, 
which  yet  might  be  controlled  by  opposite 

Twisden  v.  Twlsden,  Cli.  2S  Feb.  1S04.  And  as  to  the 
satisfaction  of  [lorlions  or  provisions  for  cliililrcn,  by  a 
legacy  of  greater  or  equal  amount,  see  Ilinchdifi'e  r. 
Hindidiffe,  .3  \'ez.  510.  Sparkes  v.  Cator,  3 Vez, 
530,  where  tbe  subject  is  very  fully  and  most  ably 
considered,  and  where,  amongst  other  points,  it  is  deter- 
mined, that  slight  circuinstances  of  dilfereucc,  which, 
as  between  strangers,  would  repel  the  presumption 
of  satisfaction,  are  not  sufficient  as  hi  tween  parent  and 
child,  (see'also  Moulson  v.  Moulson,  1 Bro.  Ch.  Rep, 
b2.)  and  that  when  a legacy  has  been  decreed  to  be  a 
satisfaction,  it  must  be  grounded  upon  some  express  evi- 
dence, or,  at  least,  strong  presumption,  tliat  the  testator 
intended  it  as  such  ; see  Tolson  v.  Collins,  4 Vtz.  483. 

Having  considered  in  what  cases  a legacy  shall  be 
esteemed  as  a satisfactioti  of  an  actual  debt,  due  from, 
or  of  a covenant  entered  into  by  the  testator,  it  may  be 
proper  to  consider  in  what  cases  a devisee  or  legatee, 
claiming  under  and  also  against  tbe  will,  shall  be  put 
to  his  election.  “ A man  (Lord  Chief  Justice  de  Grey 
remarks,  in  his  Juilgment  in  Pnlteney  v.  Lord  Darling- 
ton) may  give  by  a mean  and  indirectly  what  is  not  his 
own,  either  by  express  condition  or  equity  arising  upon 
an  implied  condition.”  ” Where  the  testator  has  ne- 
glecte<l,  probably  from  ignorance,  possibly  from  inat- 
tention to  the  nature  of  the  estate,  to  insert  such  a con- 
dition, then  a court  of  equity  interposes.”  If  the  con- 
dition be  express,  “ it  must  he  performed  as  framed; 
and  if  it  is  not,  that  will  induce  a forfeiture:  but  the 
equity  of  the  court  is  to  sequester  the  devised  interest 
quousque,  till  satisfaction  is  made  to  the  disappointed 
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presumption.  Much  more  then  ought 
pioofs  to  do  it,  which  may  be  stronger 
than  any  presumption.  So  if  a legacy  be  less 
devisee.”  Tliis  being  the  purpose  for  which  court*  of 
equity  interpose,  it  follows  that  wherever  a testator  has, 
by  his  will,  disposed  of  the  estate  of  another,  to  whom 
he  has  also,  by  his  will,  given  other  property,  whether 
immediately,  or  remotely,  or  contingently,  whether  of 
value  or  not  of  value,  real  or  personal ; the  party  shall 
not  be  permitted  to  enjoy  any  benefit  under  the  will, 
without  relinquishing  his  claim  against  it,  but  shall  be 
put  to  his  election  ; and  if  such  devisee  or  legatee  la- 
bour under  any  disability,  as  infancy  or  coverture,  the 
court  will  refer  it  to  a master  to  inquire,  whether  it  will 
be  most  beneficial  for  the  party  to  take  under  or  against 
tbe  will,  and  decree  accordingly ; see  Noys  v.  Mor- 
daunt,  2 \^ern.  680.  Streatfield  r.  Streatfield,  Forrest. 
176.  Cull  r.  Showell,  Amb.  727.  Forrester  r;.  Cotton, 
Amb.  368.  Arnold  v.  Kempstead,  Ambl.  46<).  Jones 
V.  Collier,  Amb.  730.  Villereal  r.  Lord  Galway, 
Ambl.  682.  Cookes  v.  Hellier,  1 V'ez.  234.  Lewis  r. 
King,  2 Bro.  Ch.  Rep.  600.  Foster  r.  Cook,  3 13ro. 
347.  Finch  r.  Finch,  4 Bro.  Ch.  Rep.  38.  Lady  Cavan 
V.  Pulteney,  2 Ves.  jun.  541.  See  also  Wilson  r.  Lord 
John  Townshend,  2 Ves.  jun.  (i03,  in  which  case  the 
legacy  to  the  wife  was  to  her  separate  use,  wliich 
making  her  a feme  sole  in  equity  was  relied  upon  at 
bar,  as  materially  distinguishing  it  from  all  the  other 
cases  upon  the  subject,  hut  tbe  court  over-rule<l  the 
distinction.  A clear  knowledge  of  the  funds  being  re- 
quisite to  election,  no  person  shall  be  bound  to  elect 
without  such  previous  knowledge  ; Whistler  c.  Web- 
ster, 2 Ves.  jun.  371.  Whether  evidence  dehors  the 
will  is  admissible  to  raise  the  question  of  election,  see 
Hinchdiffe  ».  Hinchclifle,  3 Vez.  516.  Pole  ».  Lord 
Spiiiers,  6 Vez.  309. 
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than  the  debt, it  was  never  held  to£;o  in  satis- 
faction (S).  So  if  tlie  leifacy  were  u i)on  <3^  franmer’* 
' ■ , X r>»«-,2Salk. 

condition,  or  upon  a contingency  [m)  ; sob.  Xiibot 

for  the  will  is  intended  for  his  iienefit,  and  I'hr'XJwry, 

therefore  it  could  not  be  supposed  that  the 

tc'^tator  would  give  him  an  uncertain  re- 

comncnce  in  satisfaction  of  a certain  de- 

* - , . , "el’h.'JVern. 

inand  (4).  So  if  the  thing  were  ot  a dit- tts  Minuei  r. 

. Sarazinc, 

lerent  nature,  as  land,  it  should  not  go  in  M,Hiei»,  >95. 

satisfaction  of  money,  unless  there  was  a oui^oV*^ 

defect  of  assets  (o).  Soil  tiie  debt  was  p’)"  ichl^s^i. 

contracted  after  the  legacy  given  («),  he 

could  not  have  it  in  contemplation  to  sa-  'iihoU* 

* ▼•Judwn,  2 

tisfy  a debt  not  then  in  being  (6).  Cases  Aik.  soo. 

^^romplon  r. 

Sale,  9 P.  Wins.  555.  Rarretl  v.  Brckfiird.  I Vcz.  519.  Spink  v.  Kobini,  1 Atk. 
491  Kel!n»i«  v.  Uthwaile,  I Atk.  I*?!?.  (5)  K.utwo:>d  v.  Vmcke,  'i  P.  Wins.  616. 
Cranmer’t  ci«c,  9 Satk.  50H.  ( liapliii  v.  Chaplin,  S P.  Wou  245.  Stauwayv. 
Slilcs,  2 Rq.  Ca.  Ab.  I'rTisfts,  pi.  21  and  sec  4 Ui.  Ab.  ^69.  (iwiliim’s  ed.  (6)  Cran- 
out’s  rasf,  2 Salk.  508-Thomasv.  Bennett, 2 P.  Wms  341.  thancej**  c»fc,  I P. 
Wm«.  409.  Fowler  v.  Fo\fler,  3 P.  Wins.  353. 

(m)  So  where  the  legacy  is  not  equally  beneficial  with 
the  <lebt  in  some  one  particular,  although  it  may  he 
more  so  in  anohier,  as  in  time  of  payment.  Atkinson 
V.  Webb,  Pre.  C'h.  23(5.  2 Vein.  478.  Niciiolls  v. 

Judson,  2 Atk.  3(K).  Clark  r.  Sewell,  3 Atk.  JK). 

Haynes  e.  Mico,  1 Bro.  Ch.  tlep.  12.0.  Jeacock  v. 

Falkner,  1 Bro.  Cli.  Rep.  2()5.  Ricliardson  v.  F.lpbin- 
stone,  2 Ves.  jnn.  4(54.  or  if  the  debt  be  founded  on  a 
negotiable  instrument ; Carre.  Castbrooke,  3 Vcz.  5(53. 

(n)  So  if  the  <l«  bt  was  upon  an  open  or  running  ac- 
count, so  that  it  might  not  he  known  to  the  testator 
whether  he  oweit  any  money  to  the  legatee  or  not. 

Rawlins  r.  Powell,  1 P.  Wins.  209. 
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rate, 

508. 


of  this  nature,  therefore,  depend  up.on  cir- 
cumstances ; and  where  a legacy  has  been 
decreed  to  go  in  satisfaction  of  a debt,  it 
must  be  grounded  upon  some  evidence,  or 
at  least  a strong  presumption,  that  the  tes- 
tator did  so  intend  it ; for  a court  of 
equity  ought  not  to  hinder  a man  from 
disposing  of  his  own  as  lie  pleases.  And 
intention  (7)  of  the  party  is 
to  be  the  rule ; for,  where  he  says  he 
gives  a legacy,  we  cannot  contradict  him, 
and  say  he  pays  a debt. 


SECTION  VI. 


But,  as  the  whole  force  of  the  be- 
quest (o)  often  rests  upon  some  par- 
ticular words,  it  will  be  necessary  to  con- 

(o)  That  a legacy  may  be  implied,  see  Crowder  r. 
Clowes,® Ves.jun. 441.  .Wainewright e.  Wainewright, 
3 Vez.  558.  Kamsden  v.  Hassard,  3 Bro.  336. 
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sider  what  interpretation  they  bear  in  the 
canon  and  civil  law ; at  least  such  as  are 
made  use  of  frequently  in  testaments,  as 
goods,  chattels,  moveables,  ready  money, 
debts,  household-stuff,  and  the  like.  Now, 
by  goods,  the  civil  law  doth  oftentimes 
understand,  not  only  those  things  where- 
of a man  is  owner,  or  justly  possessed, 
but  also  such  as  belong  to  him,  whether 
corporeal  or  incorporeal,  for  the  which 
be  may  have  a lawful  action,  as  debts  (l),  (i)  Swiu- 
And  so  with  us,  the  words  , goods  and  'As,' 
chattels,  in  a devise,  will  pass  a right  to/®®’ 
set  aside  a release  obtained  by  fraud  (p). 

2dly,  Sometimes  it  is  understood  of  a 
man’s  whole  estate,  both  actively  and  pas- 
sively, which  devolves  upon  him,  who,  in 
that  law,  is  called  hares,  or  heir  (2).(*)Sw'»- 

burne,  part?. 

i.  lU.  p.  475. 

{p)  That  a devise  of  all  the  testator's  goods  will  pass 
abend,  see  Anon.  1 P.  Wms.  267:  Ryall  v.  Rolle, 

1 Atk.  180,  182,  unless  there'l>e  some  words  in  the 
will  indicativeof  an  intent  to  the  contrary,  as  in  Wool- 
comb  V.  Woolcomb,  3 P;  Wms.  112,  note  {!),  Co.\'s 
ed.  But  bonds,  as  a species  of  choses  in  action,  not 
_a<Imittingof'locality  as  money  does,  will  not  pass  under 
a bequest  of  goods  and  chattels  in  a particular  place; 

Chapman  i>.  Hart,  1 Vez.  271 ; Moore  t>.  Moore,  1 Bro. 

Ch.  Rep.  127.  See  also  Green  v.  Symond,  27th  Fe- 
bruary, 1730.  Mr.  Brown's  Appendix,  p.6  ; Jones  v. 


Digitized  by  Google 


330 


TREATISE  OF  EQUITY.  Book  IV. 


3dly,  By  the  word  goods,  the  same  law 
doth  understand  no  more,  but  only  a man’s 

(3) Swin-  clear  goods,  his  debts  deducted  (3).  And, 

^\o''p.’’47*5.*  in  the  common  law  [q),  the  word  goods 

(4)  CaWe-j  extends  neither  to  things  in  action  (4), 
CMC,  8 Rep.  chattels  (.5),  nor  freeiiold  (b). 

(5) Fortman  v.  Willii,  Cro.  Elii.  387.  (6)  Calje's  caie,  6 Rep.  33. 

LordSefton,  4 Vez.  166.  Neither  will  debts  due  by 
bond  pass  by  a bequest  of  all  the  testator's  moveable 
goods  ; Sparke  r.  Deniie,  Sir  W.  Jones,  2-25.  That  a 
lease  will  pass  by  a bequest  ol'  all  the  testator's  goods, 
see  Portmau  v.  Willis,  Cro.  Eliz.  387.  But  see  Go- 
dolphin,  392,  7.  Swinburne,  part  7,  s.  10. 

(q)  That  specialties,  debts,  leases,  &sc.  have  been 
held,  in  the  construction  of  wills,  to  pass  by  the  word 
goods,  must  therefore  be  referred  to  the  rules  of  the 
civil  and  canon  law,  being  allowed  to  govern  the  con- 
struction of  wills  of  personal  estate.  See  Portman  c. 
Willis,  Cro.  Eliz.  3B7-  .'^non.  1 P.  Wins.  267 ; Moore 
o.  Moore,  1 Bro.  Ch.  Rep.  127. 


SECTIOxV  VII. 

CH-ATPELS  is  a word  more  obvious 
in  the  laws  of  this  realnt  than  in  the 
civil  law’,  and  takes  in  all  his  goods,  except 
such  as  are  of  the  nature  of  freehold, 
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or  parcel  thereof  (l).  And  those  chattels  (i)  s«in- 
are  divided  into  real  or  inimovcable  (;•), 
and  personal  or  moveable  (s).  Among  the 
latter,  money  is  accounted,  tliongh  some 
have  held,  that  ready  money  is  neither 
goods  nor  chattels,  because  it  is  of  no 
worth  in  itself,  but  is  made  so  only  by 
the  consent  of  men,  as  necessary  for  com- 
mon life  ; but,  according  to  others,  a de- 
vise of  all  his  chattels  passes  the  whole 
estate  of  the  testator,  both  actively  and 
passively,  as  in  case  of  a devise  of  all  his 

(r)  “ Chattelsi  real  (saith  SirEdwant  Coke)  are  such 
as  concern  the  realty,  as  terms  of  years,  the  interest 
of  tenant,  by  statute  staple,  by  statute  merchant,  by 
e/egit,  and  such  like.  1 Inst.  US,  b.  And  these  are 
called  real  chattels,  as  bein»  interests  issuing  out  of  or 
anne.xed  to  real  estates;  of  which  they  have  one 
quality,  tiz.  immobility,  which  denominates  them 
real ; but  want  the  other,  tiz.  a suilicieiit  legal  in- 
determinate duration ; and  this  want  it  is  that  consti- 
tutes them  chattels.’’  See  2 B!a.  Coin.  .386.  As  to 
leases  for  years  passing  by  general  words,  see  Rose  i\ 
Bartlett,  Cro.  Car.  2t)2;  Lane  v.  E.  of  Stanhope, 

6 Term  Rep.  662. 

(j)  Chattels  personal  are  properly  things  inoverible, 
which  may  be  annexed  to  or  attendant  upon  the  per- 
son of  the  owner,  and  carried  about  with  him  from  one 
place  to  another:  such  are  auiinals,  bouschold-stufl', 
ifc.  Co.  Litt.  118,  b. 
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goods  (i)  ; for  it  is  as  extensive,  and 
(9)Swinborae,  more  (2). 

part  7,  t.  10. 

p.  477. 

(/)  That  the  wliolc  ol  the  testators  personal  estate, 
and  consequently  his  monej’,  will,  l>y  the  civil  law, 
pas  by  a general  bequest  of  all  his  goods,  or  of  all  his 
chattels,  is  established  by  the  authorities  referred  to 
in  Swinburne, part  7.  § 8 ; and  the  case  which  seem  to 
break  in  upon  this  position  will  be  found  to  have  pro- 
ceeded on  the  particular  language  of  the  bequest.  In 
the  A non.  case,  inPre.  Ch.  8,  the  Uatator  liequeathed 
his  wife  1200/.  in  money,  and  all  the  goods  and  chattels, 
S(c.  in  and  belonging  to  his  house  in  N.  in  which  bouse 
there  was  400/.  in  money  ; and  the  question  was,  whe- 
ther this400/.  should  pass  by  the  will?  The  court  held 
it  should  not  *,  for  400/.  is  a considerable  sum,  and  the 
testator  could notbe  supposed  to  be  ignorantof  its  being 
in  the  house  : therefore,  had  he  intended  to  pass  it, 
be  would  not  have  couched  it  under  general  words,but 
would  at  first  have  given  his  wife  1000/.  In  the  case 
of  Woolcomb  V.  Woolcomb,  3 P.  Wms.  112,  the  be. 
quest  was,  of  all  the  testator’s  household  goods,  and 
other  goods;  and  there  was  also  a bequest  of  the  re- 
sidue; which  bequest  of  the  residue  would  have  been 
frustrated,  had  the  words  “ other  goods”  been  held 
to  carry  all  the  personal  estate.  The  court,  there- 
fore, held  that  such  words  “ other  goods”  must  be  in- 
tended to  signify  things  of  the  like  nature  with  house- 
hold goods.  So  in  Trafford  v.  Berridge,  1 F.q.  Ca. 
Ab.  201.  pi.  14.  See  also  Cook  r.  Oakley,  1 P.  Wms. 
302;  Timewell  v.  Perkins,  2 Atk.  103;  Boon  r. 
Coniforth,  2 Vez.  279;  Cavendish  ».  Cavendish,  1 Bro. 
Ch.  Uep.  467  ; where  this  rule  is  recognized,  viz. 
that  things  to  passuudergeneral  words  must  be  rjuitlem 
generis  with  those  expressly  devised.  But  if  theie  be 
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nothing  in  the  will  indicative  of  nii  intention  to  restrict 
the  general  import  of  the  words  “ goods  and  chattels,” 
money,  if  notan  extraordinary  sum,  and  just  received, 
will  pass.  See  Chapman  v.  Hart,  1 Vez.  273. 


SECTION  VIII. 

JlfOBlLlA  is  strictly  such  goods  as  are 
passively  moveable  or  removeable ; and 
moventia,  such  as  actively,  and  by  their 
own  accord,  do  move  themselves,  as 
live  goods.  Yet  regularly  moveables  are 
indifFereutly  understood  of  both,  and  will 
pass  them  in  a devise;  as  also  industrial 
fruits,  viz.  such  as  are  sown  by  men’s  in- 
dustry, in  order  to  be  reaped  with  in- 
crease ere  long;  for  these  are  moveable 
habitu,  or  in  the  intention  and  purpose  of 
the  sower.  And  these  emblements  are  to 
be  put  in  the  inventory  (1)  ; for  the  rule  (i)Swinburoe, 
of  accessorium  sequitur  principaU  is  true  in  p"4Vg,*i79.’ 
fruits  natural  (m),  but  not  in  fruits  indus- 

(u)  “ By  natural  fruits  are  intended  such  as  grow 
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trial.  Immoveable  goods,  or  chattels 
real  (j),  are  those  which  do  not  immedi- 
ately belong  to  the  person,  byt  to  some 
other  thing  by  way  of  dependency ; as 
trees  growing,  or  a term  for  years.  Yet 
it  will  not  extend  to  the  industrial  fruits, 
for  they  are  reckoned  among  the.  move- 
able; but  it  takes  in  all  leases,  and  all  the 
natural  fruits  ; as  also  whatever  is  appur- 
tenant to,  or  parcel  of  the  thing  demised, 
which,  if  it  were  out  of  lease,  should  be- 
long to  the  heir,  and  not  to  the  ex- 

(i)Swin-  ecutor  (2). 

burne.  piU  t 

>.  10.  p-  480. 

spontaneously,  without  any  great  labour  or  cost,  as 
grass  or  apples,  &c.  and  these  the  legatee  cannot  re- 
cover as  moveable,  unless  they  were  separated  at  the 
time  of  the  testator’s  death  ; for,  till  they  are  separated* 
they  are  accounted  not  only  as  annexed  to  the  ground 
or  trees  whereon  they  grow,  hut  are  also  reputed  as 
part  and  parcel  of  the  body  whereon  they  grow,  and 
whence  they  are  nourished,  and  consequently  of  the 
lanie  nature  and  condition,  namely,  immoveable.” 
Swinb.  part  7.  s.  10.  p.  47S,  479. 

(x)  As  chattels  real  pass  as  immoveables,  so  chattels 
personal  pass  as  moveables.  See  Godolphin’s  Orph. 
Leg.  part  3.  ch.  520.  s.  2. 
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SECTION  IX. 

Rea  DY  money  is  justly  reputed  among 
the  moveal)le  goods  of  the  deceased 
(y) ; for  no  goods  are  more  moveable, 
and  it  is  therefore  termed  current.  But 
although  tliis  is  regularly  true,  yet  it 
fails  in  particular  cases.  As,  1st,  of  the 
money  that  arises  from  lands  devised  to  be 
sold,v/de2l  II.  VIII.  c.  5,  2dly,  Of  money 
laid  up  for  payment  of  lands  purchased  ; 
for  it  is  not  likely  that  he  intended  to  pass 
that  money  in  prejudice  to  the  heir,  ac- 
cording to  that  rule  of  law,  that  nothing 
doth  pass  by  general  words,  where  it  is 
likely  the  giver  would  not  grant  them  by 
special.  Also  in  favour  of  the  heir,  many 
things,  which  of  their  own  nature  are 
moveable,  by  construction  or  fiction  of 
law  are  nevertheless  accounted  immove- 
able, as  hawks  and  hounds,  and  deer  in 
the  park  (1),  A'c.  ' (i)Swin- 

^ \ Ijurnc,  part  7. 

■■  10.  p.  479,  480.  Godolphin's  Orph.  Leg.  part  3.  c.  21- •.  13. 

{y)  And  will,  therefore,  in  general,  pass  under  the 
description  of  moveables.  But  see  Gorlolphin’s  Orph. 

Leg.  part  3.  ch.  21.  s.  9;  where  several  other  cases  are 
stated,  which,  it  is  contended,  are  not  within  the  gene- 
ral rule.  , 
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Debts  are  neither  moveable  nor  im- 
moveable goods,  nor  will  thej^  pass  as 
such  (r).  But  if  the  testator  did  be- 
queath all  his  goods  moveable  and  im- 
moveable whatsoever,  these  universal  signs 
stretch  the  word  to  which  they  are  joined, 
to  the  comprehension  of  whatsoever  is 
signified  by  them,  not  only  properly,  but 
also  improperly,  or  else  they  would  be 
idle  and  superfluous ; which  superfluity  is 
to  be  avoided,  especially  in  a testament, 
wherein  commonly  less  is  written  than 
spoken,  and  less  spoken  than  was  meant, 
partly  through  want  of  skill,  and  partly 
through  want  of  time.  And  although  no 
roan  is  presumed  to  think  that  which  he 


(z)  This  point  seems  to  be  still  texata  quatio  among 
the  civilians.  Swinburne  has  brought  together  the 
reasoning  for  and  against  it,  and  seems  to  prefer  the 
opinion  of  those  who  deny  that,  by  the  civil  law,  debts 
will  pass  by  the  description  of  goods  moveable  or  im- 
moveable. See  part  7.  § 10.  p.  481,  4855,  483.  See 
also  Wentworth’s  Office  of  Executor,  450  ; Sparke  •. 
Dcnne,  Sir  W.  Jones,  245. 
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doth  not  speak,  yet,  hy  the  common  use 
of  speech  within  this  realm,  debts  are  un- 
derstood to  be  comprehended  under  tliat 
general,  legacy  of  all  goods  moveable  aiul 
immoveable. 


SECTION  xr. 

Household  stuff  is  instrumentum 

% • 

patris-familias  domesliewn  et  quotidiamim 
(l).  But  this  wants  some  further  ex- (i) 
planation.  In  the  first  place,  then,  there  is  .upeiieciUc  le- 
no  doubt  but  these  particulars  are  to 
reckoned  as  part  and  parcel  of  household 
stufi',  viz.  tables,  stools,  chairs,  carpets, 
hangings,  beds,  bedding,  basons,  with 
ewers,  candlesticks,  all  sorts  of  vessels 
serving  for  meat  and  drink,  being  of  earth, 
wood,  glass,  brass,  or  pewter,  pots,  pans, 
spits,  and  such  like.  2dly,  Without  all 
difficulty,  apparel,  books,  weapons,  tools 
for  artificers,  cattle,  victuals,  corn  in  the 
barn  or  granary,  wains,  carts,  plough-' 

VOL,  II.  z ’ 
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part  7.  ^ 10. 
p.  484,405. 
Uudolpliin's 
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gear,  vessels  affixed  to  the  freehold  are 
no  part  of  household  stuff  (2).  And  in 
ancient  lime.s,  nothing  which  was  made 
of  silver  or  gold  was  accounted  household 
stuff;  because  of  the  severity  and  frugali- 
ty of  old  times,  when  vessels  of  gold  and 
silver  were  very  rare.  But  upon  tlie  change 
of  manners,  ex  chore,  testitudine  atque 
o)gento,jam  ex  aiiro  etiam  atque  gemmis  su- 
jyellectili  utimur.  And  thus  also  these  ves- 
sels of  silver,  gold,  and  precious  stones,  as 
bason  and  ewer,  bowls,  cups,  candlesticks, 
&c.  pass  as  part  of  household  stuff  or  fur- 
niture. Yet  not  indistinctly  or  absolute- 
ly, but  with  this  limitation,  so  that  it  be 
agreeable  to  the  testator’s  meaning,  other- 
wise not ; that  is,  if  the  testator,  in  his  life- 
time, did  use  to  reckon  them  amongst  his 
household  stuff;  but  if  the  testator  did 
esteem  them  as  ornaments,  rather  than 
utensils,  and  did  use  them  for  pomp  or 
delicacy,  rather  than,  for  daily  or  ordina- 
ry service  of  his  house,  in  this  case  they 
do  not  pass  under  the  beque.st  of  house- 
hold stuff  (a).  Or  if  the  testator  did  use 


(n)  Whether,  by  tlie  rule  of  the  civil  law,  plate 
would  pass  as  household  stuff’,  is  a question  upon  which 
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to  number  tilings  of  another  kind  amongst 
his  household  stuff,  which,  without  doui)t, 
are  not  so  to  be  esteemed,  as  his  apparel, 
and  such  like ; then,  although  he  did  in- 
tend that  his  apparel  or  those  things 
sliould  pass  under  the  name  of  household 
stuff,  yet  the  legatory  cannot  recover 
them  (3).  So  furniture  (b)  in  a large  house  (s) Swinburne, 
takes  in  plate;  but  not  where  he  distin- p.  us. 4bs. 
guishes  the  chapel  plate  from  the  furni- 

t f A\  (♦]  Frjnklin  T. 

ture  > E.  ufBariinj. 

ton.  Pro.  Cb. 

S3I.  i Vern. 

civilians  iliffer;  but  in  courts  of  equity,  though  it  was 
I'oriiierty  held  that  plate  would  not  pass  by  u bequest 
of  all  testator’s  household  goods,  (Jesson  r.  Essington, 

Pre.  Ch.iO/,)  yet  it  seems  now  to  besettled.that  it  will, 
if  it  appear  that  the  testator  was  in  the  habit  of  using 
plate,  or  was  of  a rank  in  life  which  rendered 
plate  an  article  suitable  to  his  domestic  establishment. 

Lilcot  V.  Compton,  -2  Vern.  (>3S  ; Masters  v.  Masters, 

1 P.  Wins.  42a;  Nichols  r.  Osborn,  2 P.  Wms.  Hi); 

Siielson  ».  Corbet,  3 Atk.  30!) ; Kelly  t>.  Pawlett, 

Ambl.  Rep.  OOa.  It  is  scarcely  necessary  to  obseiwe, 
that  the  rule  does  not  extend  to  articles  of  furniture  or 
plate  bought  or  made  by  the  testator  in  the  way  of 
trade. See  Ambl.  Rep.  Oil. 

(&)  That  a library  will  not  pa.ss  under  the  descrip- 
tion of  furniture,  see  Bridgeman  v.  Dove,  3 Atk.  202. 

That  books  or  wine  will  not,  see  Porter  v.  Timney,  3 
Vez.  311, 
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An  D although  there  be  no  defect  iii 
the  testator’s  meaning,  yet  liecause  the 
same  is  no  way  expressed  Ijy  words,  which, 
by  their  own  nature,  cr  by  common  use  of 
speech,  might  testify  this  meaning  of  the 
testator,  therefore  is  the  legacy  void,  as  if 
it  had  not  been  written  or  spoken  ; unless 
it  were  the  express  will  of  tlie  testator 
that  the  legacy  should  stand  good  notwith- 
(OSniubtirnf, standing  his  misnaming  thereof  (l).  Non 
p*«o  ex  opinione  siitgulorim,  sed  ex  communi 

mu  verba  exaiidirt  debent.  But  it  is  to  be 
observed,  that  error  in  the  name,  quantity, 
or  quality  of  the  thing  bequeathed  (c) 

(c)  By  this  must  be  unilerstootl  error  in  the  proper 
name,  and  not  in  the  name  appellative  ; as  if  the  testa- 
tor, fnteniling  to  devise  Black-acre,  devise  Green-acre, 
having  no  such  land,  the  error  is  not  in  the  substance, 
but  only  in  the  proper  name  of  the  thing  intending  to 
be  devised,  and  therefore  the  legacy  shall  take  effect; 
but  if  the  testator  intending  to  bequeath  u horse, 
K-queath  a house,  not  having  a house,  the  error  in  the 
substance  ofthe  thing  will  disappoint  the  leg;icy.  There 
are  circumstances,  however,  which  will  prevent  error 
in  the  name  appellative  avoiding  a legacy.  See  Swinb. 
part  7.  § o.  p.  -160. 
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doth  not  liurt  the  legacy,  when  the  hotly 
or  substance  is  certain  ; and  so  of' error  in 
the  name  (d)  or  quality  of  the  person  (e). 

But  error  in  the  body  or  substance  of  the 
thing  bequeathed  doth  destroy  the  legacy, 
as  well  as  in  the  person  of  tlie  executor  or  ’ 
legatory  (2).  And  so  error  in  the  Ibnn  ,, 

of  the  disposition  inaketh  it  to  be  of  no  ”■ 

force  ; us  if  a condition  is  omitted  by  mis-  S 5.  p.  4co. 
take  {/)  the  legacy  is  void  (3).  ovcwinbnmc, 

pari  7«  ^ 
p.  463. 

(</)  In  what  cases  error  in  the  name  of  the  legatee 
or  excc4itor  will  affect  the  appointment  or  legacy;  see 
Swinb.  part  7-  § 3.  Delmare  c.  Rabcllo,  3 Bro.  Ch. 

Hep.  440',  and  cases  there  cited. 

(e)  Unless  the  quality  of  the  executor  or  legatee  be 
the  cause  assigned  of  the  testator's  appointing  him  ex- 
ecutor or  legatee.  Swinb.  part  7.  § 3. 

{/)  But  if  the  testator  appoint  an  executor,  or  be- 
queath any  legacy,  .iccording  to  certain  conditions 
afterwards  to  be  written,  the  disposition  is  good,  as 
if  it  were  made  without  condition,  unless  it  appear 
that  the  testator  mean  that  tlie  disposition  should  not 
take,  place  without  some  condition.  Swinburne,  part 
7.  § 5.  p.  402, 
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SECTIO>'  XIU. 

j\ND  a will  speaks  not  until  the  death 
of  the  party,  for  till  then  lie  is  master 
of  his  own  will ; but  the  construction 
is  to  be  made, . as  matters  stood  at  the 
time  of  making  the  will  (g):  As  rvherc 


(g)  There  certainly  are  bequests  which,  in  order  to 
eflectuate  the  intent,  may  be  construed  with  reference 
to  tlie  time  of  the  testator's  making  his  will;  as 
/ where  the  testator  gives  a specific  thing  as  being  then 
' in  his  possession,  and  which,  in  its  nature,  is  not 
fluctuating,  and  he  gives  it  by  a particular  qualified, 
and  not  a collective,  appellation ; as  the  leases  which 
he  now  has,  or  all  the  horses  now  in  his  stable,  or  the 
arrears  of  an  annuity  now  due  ; in  which  cases  subsc- 
ciiient  leases,  or  after  purchased  horses,  or  arrears  after- 
wards accrued  due,  will  not  pass;  iP.  Wms.  697:. 
Attorney  Cicnrral  I*.  Bury,  1 Eq.  Ca.  Ab.  201.  See 
also  Baugh  f.  Head,  1 Ves.  ,jun.  itiO.  But  these  cases 
arc  to  be  referred  to  the  particular  expression  of  the 
bequest  ; for  though  a bequest  of  a specific  thing  then 
jn  the  testator’s  possession,  by  a particular,  and  not  a 
collective  description,  will  not  pass  things  tjasdem 
generic  acquired  by  the  le.stator  after  the  making  of  his 
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A.  devised  tlic  surplus  ofhis  est.ate  to  his 
brothers,  B.  C.  and  D.  and  the  children 
of  his  brother  E.  and  of  his  sister,  F. 
equally  to  be  divided  ; and  if  any  of  my 
brothers  die  before  the  estate  is  got  in  and 
divided,  his  or  their  share  to  go  to  liis  or 
their  ciiildren.  B.  died  before  tlic  estate 
was  got  in  and  divided,  and  before  tlie 
testator,  yet  still  he  died  before  the  estate 
was  got  in  and  divided.’  lUit  then  it  is 
objected,  that  his  share  is  to  go  to  his 


will;  yet  if  tlie  bequest  be  of  a thing  in  its  nature 
dnetuating,  a.-i  a flock  ofslieep,  or  by  a collective  term, 
as  library,  sheep  afterwards  produced,  and  books,  .liter- , 
wards  purchased,  wdl  pass ; All  Souls  College  r.  Cod- 
rington,  1 P.  Wins.  o<)7 ; Dean  of  Christ  Church  v. 
Barrow,  Ambl.  liJl. 

It  may  also  be  necessary,  in  some  cases,  to  refer  to 
the  time  of  the  testator’s  making  his  will,  in  order 
to  ascertain  the  objects  of  his  bounty;  asm  a devise 
to  all  his  children  or  grandchildren,  without  any  re- 
ference to  liiadeath.or  time  future,  such  ilevisc  is  held, 
primu  facie, 10  refer  only  to  such  children  and  graiid- 
chddren  as  were  living  at  the  time  of  the  testator’s 
making  his  will ; Morthey  r.  Strange,  1 P.  Wins.  .34-2. 
Pre.  Cli.  470;  but  sec  Roberts  r.  Iligman,  12ih  July’ 
1779.  1 Bro.  Ch.  Rep.'  532,  note.  Sherer  r.  Uishoji, 

4 Bro.  Ch.  Hep.  55. 
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children,  wlicn  he  had  no  share  ever  vested 
in  him  ; but  that  is  to  be  understood  tlie 
share  intended  liim.  So  a devise  of  300/. 
to  three  at  twenty-one,  and,  if  any  die, 
to  go  to  the  survivorsj  one  died  in  the, 
life  of  the  te.stator ; this  devise  over  is 

f.)  Parkin. T.  (!)•  * 

S'.itklc- 

ttiwaite,  1 P- Wm».  274.  Lfdiome  »■  Hirkman.S  Vrrn-  61 1.  Miller  t. 'Warren, 
2 Vcm.  20*.  Wil'ing  v.  Ilaine,  3 P.  Wiin-  113-  Scimlding  v.  Grton,  Vre  Ch 
37,  Horaib)  v.  Huriiiby,  .MoicW's  319. 


SECTION  XIV. 


And  if  the  gift  be  general,  it  shall  be 
CNpoiinded  generally  (/t),  for  the  court 
not  restrain  tlie  testator’s  bounty. 


WJ 


(A)  Wlirn- t1ic  court,  in  the  construction  of  a will, 
restricts  the  "eiif  rality  of  the  bequest,  it  is  because  the 
beqiitsl  would  otherwise  fail,  from  the  uncertiiinty  and_ 
generality  of  its  cxprefsioii ; as  wliere  the  bequest 
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As  where  one  gave  legacies  of  lol. 
a-picce  to  each  of  liis  relations  of  his  fa- 


to  ttve  relations,  or  the  poor  relations,  of  the  testator; 

• or  to  the  relations  of  A.  the  extent  and  coinprelu  nsioii 
of  the  description,  (thou"ii  it  dots  not  include  those  by 
marriage,  Maitland  v.  Adair,  .*)  Vcz.  231 ),  wtmld 
wholly  defeat  the  bequest  ; for  it  were  eudlesH  to  in*  t. . 
quire  for  the  most  distant  relations  ; it  is  ther-  fore 
restrirted  to  such  as  in  the  ease  of  an  int(  Stacy  wouU 
becntitleduudcrtlieslatutc  ofdistnbutioiis;  Roach  r.  < , 

Hutiiinoiid,  Fre.  Ch.  40t:  Carr  v.  Bedford,  2 Cli. 
liep.77.  Anon.  1 F.  Wins.  32(>  ; Thomas  v.  Hole, 
Forrest.  251  : Harding  r.  (ilyiin,  1 Atk.  4()'9  ; Ihlge 
r.  .'Salisbury,  A mbl.  70;  Whithorn  r.  Harris,  2 Vez. 

527  : Isaac  r.  Defriez,  Amhl.  595;  Witlmore  v. 
Worrdrolfe,  Ambl.  (i36;  Green  r.  Howanl,  1 Bro.  Ch. 
Rep.  31  ; Hands  V.  Hands,  citi’tl  3 Bro.  Ch.  Rep.  (j») ; 
Rayner  a.  Mowbray,  3 Bro.  Ch.  Rep.  2.34;  but  see 
.Supple  r.  I.4iwson,  Amhl.  729.  But  a bequest  to  the 
testator’s  descendants,  or  to  the  tlescendauts  of  A.  does 
not  create  tlie  necessity  of  referring  to  the  statute  of 
distributions,  for  sucii  descendants  are  capable  of  being 
ascertained ; Crossly  r.  Clare,  Ambl.  .397  ; Butlerf. 
Stratton', .3  Bro.  Ch.  Rep.  3(17.  So  if  the  legacy  be  to 
the  issue  of  A.  the  word  issue  being  sulEcicnt  toinclude 
all  the  descendants,  Davenport  i>.  Hanbury,  3 Vez. 

257.  And  in  those  cases  in  which  the  court  doe.s 
resort  to  the  statute  of  distributions  for  the  purpose  of 
limiting  tiie  objects  of  the  bequests  to  relations,  itdoes 
not  consider  itself  bound,  in  the  disljibution  of  thg 
fond,  to  adopt  t'lc  proportions  prescribed  by  thestatute ; 
but  will  distribute  it  ca/jita,  and  in  such  shares  as 
any  particular  expression  of  the  bequest  may  call  for ; 
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(I)  Jonci  T. 
Beale. 

2 Vcrn.  J81. 


thcr  and  mother’s  side  (1).  The  court 
would  not  restrain  the  devise  to  the  rela- 


farrs.  Bcflford,  2 Cli.  Rep.  77;  GrifTith  r.  Jones,  2 
(Ti.  Rep.  17f);  'I'homns  r.  Hole,  Forrest.  251  ; Green 
r.  Howard,  1 Bro.  Ch.  Rep.  .'11.  With  respect  to  a 
bequest  to  tlie  children  of  A.  eeiierally,  it  seems  settled 
that  itsUallnotextcndtocliildrcnnotin  being  at  the  time 
of  the  testator’s  death  : Devisme  e.  Mellor,  1 Bro.  537  : 
Middleton  v.  Messenger,  5 Vez.  136.  But  a child  in 
ventre  sa  mere,  shall  take  ; Clarke  o.  Blake,  2 Vet. 
juii.  673  ; nor  if  the  fund  be  distributable  Avhen  the 
eldest  child  shall  attain  a certain  age,  shall  it  extend 
to  children  born  after  such  period  ; Hrathe  r.  Ileathe, 
2 .‘\tk.  121  ; Ellison  v.  Airey,  I Vez.  Ill;  Horsley  r. 
Chaloner,  2 Vez.  83  ; Singleton  r.  Singleton,  1 Bro. 
Ch.  Rep.  542,  note;  Hughes  r.  Hughes,  3 Bro.  Ch. 
Rep.  3.52  ; Viner  c.  Francis,  2 Bro.  Ch.  Rep.  658. 
Hill  9.  Chapman,  1 Ves.  jun.  407  ; Hoste  r.  Pratt,  3 
\ez.  730;  unlcs.s  there  be  a prior  bequest  of  tl>e  fund 
or  thing  for  the  life  of  another,  in  which  case  all  the 
children  born  in  the  life-tinle  of  tenant  for  life  will 
take  ; Ellison  v.  Airey,  1 Vez.;  Ill  Godwyn  r.  Ood- 
wyn,  1 Vez.  226;  Bartlett  t.  Hollister,  Anibl.  Rep. 
334  ; Ayton  v.  Ayton,  1 Bro.  Cb.  Rep.  542,  note  ; 
or  unless  the  time  of  paymenf  is  postponed  until  a 
future  period ; Congreve  r.  Congreve,  1 Bro.  Ch. 
Rep.  531  ; Andrews  ».  Partington,  3 Bro.  Ch.  Rep. 
402,  or  unless  A.  whose  children  are  to  take,  has  no 
child  living  at  the  time  of  testator’s  death  ; Hanghton 
X.  Harrison,  2 Atk.  329  ;or  J.  having  one  child  onlv, 
the  bequest  be  to  his  children,  with  a clause  of  survi- 
vorship : Maddison  r.  Andrews,  1 Vez.  57  ; or  having 
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tions,  within  tlie  statute  of  distributions. 

So  where  a will  was  made  in  these  words. 

Item,  I give  to  such  of  my  servants  as  shall 
be  living  with  me  at  the  time  of  my  death 
one  year’s  wages.  .Although  stewards  of 
courts,  aud  such  who  are  obliged  to  spend 
their  whole  time  with  their  master,  but 
may  also  serve  aqy  other  master,  arc  not 
servants  within  the  intention  of  the  will, 
yet  the  court  will  not  narrow  it  to  sudi 
servants  only  as  lived  in  the  testator’s 
house,  or  had  diet  from  him  (SjTowm- 

' * end  V. 

Windham 

2 Virn.  HU 

two,  with  a limitation  to  the  sun-ivors  or  survivor, 

Gilmore  v.  Severne,  1 Ufo.  jS!2.  That  a child  in 
ieiitresa  mere  shall  be  incltidcd  in  a trcfiucst  to  chililrcn 
living  at  tlie  testator's  dcaili,  see  Clarke  c.  Blake, 

2 Ves.  jun.  (i73  ; but  see  contra,  Pierson  ?.  Garnett, 

2 Bro.  Ch.  Rep.  38  ; Cooper  r.  Forlres,  *2  Bro.  C’h. 

Rep.  ti3  ; see  alsoHeathe  v.  Ileathe,  2 Atk.  122.  San- 
ders’ ed.  where  the  cases  are  collected  and  classed. 
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Let  us  now  see  how  a Icqacy,  which 
was  at  first  good,  may  afterwards  be 
destroyed  or  lost;  and  this  is,  1st,  by 
ademption,  or  translation;  2dly,  where  it 
is  lapsed  ; 3dly,  the  testator’s  estate  falling 
short.  Ademption  is  the  taking  away  of 
a legacy  before  bequeathed  (l)  ; tratisla* 
r.odoiph.  tion  is  a bestowing  the  legacy  before  be- 

p»rl  3.  r.  2S.  ® ® ' 

§23.  queathed  upon  some  other  person  (2):  so 
that  ademption  may  be  without  transla- 
tion, but  translation  of  a legacy  cannot  be 
without  ademption.  This  ademption  of 
legacies  is  twp-fold,  expressed  and  implied. 
'J’he  expressed  is,  when  the  testator  doth 
by  words  take  away  the  legacy  before 
giveir.  An  implied  ademption  is,  when' 
the  testator  doth,  by  deed  without  words  • 
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takeaway  the  legacy  (o).  But  ademption 
of  legacies  is  no  more  to  be  presumed, 

{a)  Whrre  a father  makes  a provision  for  a child 
by  his  will,  and  afterwards  gives  to  such  child,  being 
a daughter,  a portion  in  marriage,  or  being  a son,  a 
sum  of  money  to  establish  him  m life,  (such  portion  or 
sum  being  of  equal  or  greater  amount  than  the  legacy,) 
it  is  an  implied  ademption  of  the  legacy  ; for  the  law 
will  not  intend  that  the  father  designed  two  portions 
to  one  child;  llartop  v.  Whitmore,  1 P.  Wms.  (iSO ; 
Blois  r,  Ulois,  2 Ch.  Rep.  So;  Jenkins  r.  Powill, 

2 Vern.  115;  Jesson  r.  Josson,  2 V'ern.  257;  Farn- 
ham  c.  Phillijis,  2 Aik.  216  ; Watson  ».  Earl  of  Lin- 
coln, Amb.  325;  Ellison  r.  Cooksoii,  2 Bro.  Ch. 
Rep.  307;  hut  this  implication  will  not  arise,  if  the 
provision  by  the  will  be  by  bequest  ol  the  residue ; 
Fandiam  v.  Phillips,  2 Atk.  216;  Smith  r.  Strong, 

4 Bro-  Rep.  41)3 : Freemantle  v.  Bankea,  5 \’ez.  70,  or 
if  the  provision  in  the  father's  lite-tirne  lie  subject  to  a 
contingency;  Spinks  r.  Robins, 2 Atk.  401,  or  be  not 
ijiisdcm  I'rticrii  with  the  legacy ; Grave  v.  Earl  of  Salis- 
bury, I Bro.  Ch.  Rep.  425;  or  if  the  testator  be  a 
stranger;  Sbudall  v.  Jekyll,  2 Atk.  516 ; Powell  v. 
Cleaver,  2 Bro.  Cli.  Rep.  499;  and  such  implication 
is  always  liable  to  be  lebutted  by  evidence;  Shudall  v, 
Jekyll,  2 Atk.  .516;  Debei.e  r.  Mann,  2 Bro.  Ch.  Rep. 
16,5,  5 19.  But  the  testator,  by  a codicil,  subsequent  to 
giving  Uie  portion  or  advancement,  ratifying  and  con- 
firming bis  will,  though  a new  publication,  has  been 
held  not  siiflicicnt  to  rebut  the  presumption  of  his  in- 
' tention  to  adeem  the  legacy  ; such  words  being  only 
words  of  form  ; Irod  r.  Hurst,  2 Frcem.  224.  With  > 
respect  to'what  legacies  shall  be  considered  accnmula- 
tive,  and  what  merely  in  substitution,  the  rule  which 
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tlian  the  revocation  of  the  testament,  un- 
less it  be  proved  (3),  notwithstanding  the 
lensith  of  time,  or  alteration  of  circum- 
stances ; for  a revocation  by  implication 
must  be  a necessary  implication,  and  wholly 
inconsistent  (6).  And  where  it  is  said,  that 


prevails  in  the  civil  law  has  been  distinctly  recognized 
as  the  rule  which  ought  to  obtain  in  our  courts  of 
equity,  namely,  that  where  two  pecuniary  l^cies  arc 
given  by  the  same  will,  prima  facie,  they  are  not  accu- 
mulative; but  where  the  two  legacies  are  in  different 
writings,  there  the  presumption  shall  be  that  they  were 
intended  as  accumulative:  see  Ilooley  ».  Hatton,  1 
Bro.  Ch.  Rep.  3.q0,  in  a note ; but  the  presumption 
in  either  case  may  be  repelled  by  internal  evidence; 
.Mien  i’.  Callow,  3 Vcz.  ‘IS9 : Barclay  r.  \\Tainwright, 
3 Vez.  4(i2  ; Ilolford  v.  Wood,  4 Vez.  76;  see  Os- 
borne r.  D.  of  Leeds,  5 Vez.  3(19.  As  to  ademption  of 
specific  legacies,  see  the  following  section. 

(//)  The  law  will  presume  a testator  to  have  intended 
to  revoke  his  will,  not  only  from  a subsequent  alienation 
ordisposlUou  of  his  property,  inconsistent  with  his  will, 
but  also  from  a material  alteration  in  the  circumstances 
of  his  situation;  and,  therefore,  a subsequent  marriage 
and  issue  will,  by  implication,  revoke  a will  made 
during  celibacy.  See  Qiuvres  de  Cochin,  2T.  p.  718. 
This  implication  iscvidentlyfoundedonthepresuniption 
that  a testator,  liaving  contracted  a new  relation,  means 
to  discharge  the  duties  which  attach  to  it:  and,  as  new 
objects  of  care  arise,  which  be  did  not  contemplate 

8 
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as  the  latter  testament  doth  destroy  the 

former,  so  the  latter  part  of  the  testament 

* 

when  he  made  his  will,  such  will  shall  not  be  rcgardixl 
as  intended  to  prevail,  but  by  operation  of  law  is  re- 
voked. See  Lugg  r.  Lugg,  I Lord  Raynioiul,  -Ml  ; 
Parsons  v.  Lance,  Ambl.  557;  Wellington  f.  Wel- 
lington, 4 Burr.  2lt>5;  Jackson  r.  Hurlock,  Ambl. 
<i90,  and  cases  there  cited  : Christopher  v.  Christopher, 
4 Burr.  21S*2,  in  a note  ; Spragg  v.  Stone,  Ainbl.  721  ; 
Brady  v.  Cubit,  Dong.  Rep.  31  ; Shepherd  r.  Shep- 
herd, 5 Term  Rep.  51,  in  a note;  and  Doe,  on  de- 
mise of  Lancashire  V.  Lancashire,  S Term  Rep.  4!); 
in  which  it  was  held  that  marriage  and  the  birth  of  a 
posthumous  child,  would  raise  the  presumption  of  an 
intention  to  revoke. 

But  if  the  disposition  made  by  his  will  vvasnotofliis 
whole  estate,  the  prcsnniption  of  change  of  intention 
Will  not  arise;  and  even  in  those  cases  in  which  the 
jiresumpfion  does  arise,  evidence  is  admissible  to  re- 
bn^  it.  See  Brady  r.  Cubit.  It  being  thus  settled, 
tliat  a subsequent  marriage,  and  having  issue,  will 
amount  to  an  implied  revocation  of  a will  disposing  of 
the  whole  of  the  testator’s  estate,  it  may  be  matc-nal  to 
consider,  whether  either  of  those  circumstances  singly, 
as  a subsequent  marriage,  or  the  subsequent  birth  of 
a child,  will  raise  such  presumption — 1st,  With  re- 
»pect  to  marriage  alone.  In  considering  this  point,  it 
will  be  proper  to  distinguish  wills  of  real  estate  from 
wills  of  personal  estate:  for,  as  to  wilLs  of  real  estate, 
it  is  not  necessary  that  marriage  alone  should  be  a re- 
vocation of  a will ; because  the  law  has,  inmost  cases, 
provided  for  the  wife  out  of  her  husband’s  lands;  and 
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doth  overthrow  tlie  former  part:  that  is 
true,  wlien  it  is  evident  that  the  testator 

though  it  were  n revocation,  it  would  not  let  in  the 
claim  of  the  wife,  as  the  land  would  in  such  case  de- 
scend to  the  heir.  As  to  wills  of  personal  estate.  Lord 
Nortliiiigtoii,  in  Jackson  v.  Hurlock,  Ambl.  4!)  I,  is 
reported  to  hare  said,  “ ’I'licre  is  no  detenninatioii 
that  marriage  singly  would  revoke  a will  of  personalty. 
It  would  be  dangerous  to  insist  that  marriage  simply 
revokes  a w'ill ; upon  the  other  hand,  it  would  be  as 
dangerous  to  say,  that  no  alteration  of  circumstances 
shall  operate  as  an  indication  of  intention  to  revoke.  If 
such  a case  were  to  come  before  me,  upon  a legal  inte- 
rest, 1 should  put  into  a proper  way  to  be  determined. 
'J’liere  seems  little  reason  to  presume  such  intention, 
from  the  simple  act  of  marriage,  for  th,e  law  has  pro- 
vided for  the  wife.  There  is  no  determination  that 
marriage  simply  is  a revocation  of  a will  of  land.” 

Doctor  Hay,  in  giving  judgment  on  the  above  case 
/ of  Shepherd  v.  Shepherd,  states,  “ that  marriage  and 

children  at  once  revoke  a will,  but  marriage  alone 
will  not;  because  the  law  allows  other  provisions  for 
u wife,  and  she  may  provide  for  herself  previous  to 
her  marriage ; if  she  do  not,  it  is  her  own  fault,  and 
the  law  will  not  presume  any  thing  in  her  favour  to 
revoke  her  husband's  will.  This  is  settled  hi  abundance 
of  cases,  and  is  an  incontrovertible  position.”  In  ano- 
ther pass.age  of  that  very  elaborate  judgment,  the  learn- 
ed Judge,  in  observing  upon  the  case  of  Jackson  v. 
ilurlock,  states,  “ that  case  goes  no  further  than  to  re- 
cognize the  rule,  that  marriage  without  issue  cannot  re- 
voke a will ; which  rttle  was  before  established  by  many 
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did  mean  it  should  be  so.  But  if  it  be 
doubtful,  we  ought  to  labour  diligently  to 

cases.”  A solemn  adjudication  upon  a point  imme- 
diately before  a court  of  competent  jurisdiction  must, 
in  all  coses,  materially  weaken  the  force  of  any  general 
reasoning  militating  against  such  adjudication ; but  it  is 
observable,  that  this  point,  whether  marriage  alone 
will  amount  to  an  implied  revocation  of  a will  of  per- 
sonal estate,  was  not  the  point  before  the  court;  and 
that,  though  the  learned  Judge  treats  it  as  a point  de- 
termined in  many  cases,  he  does  not  state  a single  one  ; 
and  he  evidently,  if  reliance  may  be  had  on  the  report 
of  Jackson  v.  Hurlork,  by  Mr.  Ambler,  strains  Lord 
Northiiigton’s  observation  in  his  judgment  on  that  case 
beyond  its  fair  tendency  ; for  his  Lordship  docs  not  re- 
cognize the  doctrine,  that  marriage  alone  is  not  an 
implied  revocation  of  a will  of  personal  estate,  but 
merely  observes,  that  there  is  no  determination  that  it 
is ; and  when  referring  to  a will  of  real  estate,  he  re- 
marks, that  there  seems  little  reason  to  presume  such 
intention  from  the  simple  act  of  marriage,  for  the  law 
has  provided  forthe  wife ; but  he  does  not  even  in  that 
case  afBrm,  that  it  had  been  decided  that  it  was  not, 
but  confines  himself  to  stating,  that  “ there  is  no  de- 
termination that  marriage  simply  is  a revocation  of  a 
will  of  land.”  In  the  absence  of  precedent,  and  I con- 
fess I have  found  none,  we  must  necessarily  resort  to 
general  reasoning.  That  marriage  and  issue  will  raise 
an  implication  of  intent  to  revoke  a will  made  during 
celibacy  is  admitted ; but  upon  what  is  such  implication 
founded?  Upon  the  credit  which  is  due  to  every  man, 
that  he  intends  to  discharge  those  moral  duties  which 
ttach  to  the  relation  of  husband  and  father,  or,  to 
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save  the  testament  from  contradiction.  If, 
therefore,  the  same  thing  be  devised  to 

use  the  language  of  Dr.  Hay,  as  “ new  objects  of  care 
arise,”  to  presume  that  he  intends  to  extend  towards 
them  that  protective  kindness  which  is  morally  and  na- 
turallj'due  to  them.  But  why  restrict  the  presumption 
wliich  arises  in  favour  of  wife  and  children  to  the  con- 
currence of  both  circumstances  ? The  claim  of  the  wife 
to  a provision  from  the  husband  has,  at  least,  a moral 
duty  for  its  foundation.  To  allow  a will  made  before 
the  relation  was  contracted,  and  without  requiring  any 
circumstance  indicative  of  an  inclination  that  snob  will 
should  stand,  though  by  its  efleet  the  wife  be  left  w holly 
destitute,  seems  to  require  a more  conclusive  reason 
than  any  I have  met  with  in  its  support.  Out  of  the 
real  estate  of  which  the  husband  is  seised,  the  law  has 
secured  to  the  wife  a provision ; but  out  of  the  personal 
estate  of  the  husband,  except  by  special  custom,  tlie 
law  has  made  no  such  provision.  The  first  reason, 
therefore,  relied  on  by  Dr.  Hay,  that  “ the  law  has 
made  other  provision  for  the  wife,"  does  not  generally 
apply  to  wills  of  personal  estate.  The  second  reason 
which  he  assigns  is,  that  “ she  may  provide  for  herself 
previous  to  the  marriage.”  It  is  certainly  true  that 
tlie  wife  might,  previous  to  her  marriage,  stipulate  for 
a provision  out  of  personal  estate  ; but  it  is  equally  true, 
that  she  might  stipulate  for  a jirovision  out  of  real  es- 
tate. But  the  law  has  not,  with  respect  to  real  estate, 
confined  her  interest  to  her  discretion ; its  provi- 
dencebas  interposed  between  her  and  those  influences 
which  might  occ.asion  her  to  overlook  or  disregard  the 
considerations  of  prudence ; it  has  given  her  an  interest 
in  the  real  estate  of  which  her  husband  is  seized  ; and 
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two,  and  one  dies,  the  other  shall  have  the 
whole  : or  if  both  survive  the  testator,  it 


however  the  good  effects  of  Ibis  legal  provision  may, 
by  means  of  trusts,  &c.  be  disappointed,  the  principle 
upon  which  it  proceeds  is  too  strongly  marked  and  be- 
ncticially  felt  in  the  right  of  the  wife  to  dower,  to  jus- 
tify the  narrowing  of  its  operation.  But  it  is  said,  if 
she  do  not  provide  for  herself  previous  to  her  marriage. 
It  is  her  own  fault,  and  the  law  will  not  presume  any 
thing  in  her  favour  to  revoke  her  husband’s  will. 
What  is  her  fault?  That  she  has  not,  when  acted 
upon  the  tenderest  influences  of  the  heart,  pursued 
the  dictates  of  prudence;  that  she  has  confided  her 
claims  to  a provision  to  the  honour,  integrity,  and 
affection  of  the  man  to  whom  she  has  confided  her  hap- 
piness. But  if  it  be  true  that  the  law  will  not  presume 
any  thing  in  favour  of  the  wife  in  respect  of  her  omis- 
sion, it  is  equally  true  that  the  law  will  presume  nothing 
in  favour  of  the  husband  ? What  does  his  moral  cha- 
racter require  ? That  the  law  should  presume  that  he 
meant  to  makethat  provision  which  ahusbnnd  is  bound, 
“ and  probably  would  have  made,  had  not  a premature 
death  prevented  it.”  To  supply  that  piovision  requires 
jio  stretch  of  rational  conjecture;  the  honour,  inte- 
grity, and  affection  of  the  husband  may  be  presumed, 
and  upon  that  presumption  the  moral  claims  of  the  wife 
may  be  satisfied.  No  precedent  that  I Itave  been  able 
to  find  contradicts  this  conclusion ; but  if  tliere  should 
be  any,  the  reader  will,  I trust,  examine  its  principle 
and  reasoning  before  he  entirely  submits  to  its  autho- 
rity : bearing  in  mind,  that  that  for  which  I have  ven- 
tured to  contend  is  not  an  ab.solute  but  merely  an  im- 
plied revocation,  which  is  consequently  liable  to  be  en- 
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mrt  7-  •.  11. 

llUinford  T. 
Blamford. 

S Bull.  105. 
10  Mod.  5S3. 


sliall  be  divided  betwixt  them(c),  or  they 
shall  take  it  jointly  (4).  But  it  is  suffi- 

Anmi.  3 Leon,  U.  c.  47.  Walloor.  Darb;,  Y*W.  409.  Cro.  Bliz-  9. 
Faoe  T.  Fane,  I Vcro.  30.  Hidout  t.  Pain,  3 Atk.  493. 

rountcred  by  every  circumstance  iudientive  of  a differ* 
ent  intention. 

The  next  point  is,  whether  the  birth  of  a child  sub* 
sequent  to  the  making  of  a will,  the  eflect  of  which 
would  leave  the  child  wholly  destitute,  is  of  itself  a 
circumstance  sufticient  to  raise  a presumption  of  the 
testator's  intention  to  revoke  such  will. 

Dr.  Hay,  in  the  case  of  Shepherd  v.  Shepherd,  felt 
how  *'  desirable  it  was  to  provide  for  tlie  innocent,  and 
to  supply  to  a child  that  provision  which  a father  is 
bound  to  make,  and  probably  would  have  made  liad  not 
a premature  death  prevented  it.  But,  however  well- 
founded  (continues  the  learned  Judge)  this  maxim  may- 
be, and  worthy  the  attention  of  a legislator  and  politi- 
cian, yet  it  must  yield  to  the  positive  laws  of  society, 
particularly  in  a country  of  freedom  like  this;  other* 
wise,  to  beneht  one,  all  might  be  injured."  He  after- 
wards observes,  that  a revocation  had  never  been  im- 
plied “ on  the  mere  ground  of  the  birth  of  a child.’’ 

If  reliance  may  be  had  on  the  accuracy  of  the  re- 
porter, the  case  of  Overbury  r.  Overbuiy,  2 Show'. 
242,  is  an  authority  in  favour  of  such  an  implied  revo- 
cation. “ Upon  an  appeal  before  sentence  to  the  de- 
legates, it  was  adjudged,  that  if  a man  make  his  will, 
and  disposes  of  bis  personal  estaleamongst  his  relations, 
and  afterwards  hath  children  and  dies,  that  this  is  a re- 
vocation of  his  will,  according  to  the  notion  of  the 
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cient,  in  last  wills,  for  the  revoking  of  a 
legacy,  that  the  testator’s  meaiiiug  doap- 


civilians,  this  being  tiin^ieinsiim  testameHtum."  Ami  in 
the  case  of  Wingfield  V.  Combe,  2 Cli.  Ca.  16,  Lord 
Nottingham  stated  the  following  case.  “ J.,  having 
only  a daughter,  devised  bis  trustees  should  convey  the 
land  to  the  daughter  in  fee;  the  testator  recovered,  and 
after  had  a son  ; the  daughter  shall  not  carry  the  land 
from  the  son.”  But,  though  there  were  no  authority 
in  favour  of  a presumption  allowed  to  deserve  the  atten- 
tion of  the  legislator  and  politician,  I should  submit 
thatits  adoption  by  the  Judge  would  not  be  a stretch  of 
those  powers  and  sound  discretion  which  are  confided 
to  him  in  the  administration  of  justice.  Dr.  Hay 
stated  several  cases  which  appearerl  to  him  to  negative 
the  claim  of  the  child.  The  first  case.  Wells  r.  Wil- 
son, is,  however,  an  authority  in  favour  of  the  child; 
but  the  learned  Judge  refers  the  ilecision  to  tliepeculiar 
circumstances  of  the  case.  The  second  ca.se,  Waltham 
r.  Gray,  terminated  in  a compromise.  The  third  case. 
Ward  V.  Phillips,  respected  the  claim  of  a posthumous 
child,  and  the  decree  which  set  aside  the  will  was  re- 
versed by  the  delegates:  “ This,  (says  the  learned 
Judge]  is  a solemn  adjudication,  and,  if  founded  on 
principle,  must  be  decisive  in  the  present  case.  ” It  is 
observable,  that  the  case  of  Shepherd  v.  Shepherd  was 
also  upon  the  claim  of  a posthumous  child  ; but  it  may 
he  inferred,  from  the  statement  of  that  case,  that  the 
mother  was  in  the  third  month  of  her  pregnancy  at  the 
time  of  her  husband's  death  ; which  affords  a reasonable 
ground  for  presuming  the  husband's  knowledge  of  her 
situation,  and  consequently  for  presuming  bis  intention 
to  provide  for  such  child.  But,  io  the  case  c f Ward  ». 
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pear  bj  an  act  otherwise  insufficient ; as 
if  the  gift  or  alienation,  not  being  of  ne- 

Phillips,  the  Etatcment  afTords  no  such  inference;  and 
it  is  possible  that  the  father  was,  at  the  time  of  his 
death,  wholly  ignorant  of  the  pregnancy  of  his  wife,  a 
fact  which  would  prevent  any  presumption  of  particu- 
lar intent  in  favour  of  the  child.  But  not  to  insist  on 
any  nice  distinction  or  even  material  difference  between 
thecases  of  Ward  v.  Phillip,  and  Shepherd  r.  Shep- 
herd, and  allowing  the  first  to  be  a solemn  adjudication 
against  the  claim  of  the  child,  I will  now  proceed  to  try 
it  by  the  test  proposed  by  the  learned  Judge,  naixiely, 
whether  it  be  founded  on  principle,  and  will,  for  such 
purpose,  waive  the  authority  of  the  contrary  decision  in 
the  case  of  Overbury  v.  Overbnry,  and  the  other  case 
referred  to  in  2 Ch.  Ca.  10.— The  principle  which 
raises  the  presumption,  that  every  man  means  to  dis- 
charge the  natural  and  moral  obligations  which  attach 
upon  him,  is  a principle  founded  on  the  purestcandonr, 
and  its  applicability  to  certain  cases  is  allowed  ; unless, 
therefore,  there  be  in  the  law  of  England  some  posi- 
tive rule  which  so  restricts  and  narrows  the  operation 
of  this  principle,  it  will  be  difficult  to  maintain,  that 
the  claims  of  general  conveniency,  or  that  the  interests 
ofjustice  require  its  circumscription  withiu  the  limits 
prescriberl  to  it  by  the  learned  Judge.  It  is  admitted, 
that  in  the  Roman  law,  the  birth  of  children  operated 
as  a revocation  of  a precedent  will,  and  that  the  Ro- 
man law  in  general  guides  the  decrees  of  the  ecclesi- 
astical courts.  But  (says  the  learned  Judge)  “ it  guides 
our  decrees  no  furtlicr  than  where  it  stands  uncoutra- 
dicted  by  the  English  law.” — The  law  of  England 
certainly  does,  in  some  instances,  control  the  civil 
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cessity  (d),  but  voluntary,  be  void  in 

law  5) : yet  the  second  will  must  be  a io, 

81.  Roper  r. 

Hadcliln, 

I Bro.  Pari.  Ca.  450.  Beard  r.  Beard.  3 Aik.  7t. 

law  in  matters  of  ecclesiastical  cognizance;  and,  in 
such  instances,  it  is  the  dutyofthc  ecclesiastical  courts 
to  reject  the  rule  of  the  ciril  law.  But  how  or  where 
has  the  law  of  England  laid  down  a rule  dillcrcnt  from 
the  rule  of  the  civil  law  upon  this  point?  Had  such 
rule  been  prescriheil  by  the  legislature,  it  had  liecn  pro- 
duced ; had  it  grown  up  with  our  common  law,  it  had 
been  traceable, at  least,  in  some  of  our  institutes;  but 
neither  the  statute-book  nor  the  profound  treatises  of 
our  most  learned  andelabonite  writers  furnish  any  such 
rule.  It  must,  therefore,  if  it  do  exist,  be  some  con- 
clusion necessarily  resulting  from  a substantial  diRer- 
ence  between  the  Roman  and  English  law  in  someother 
particular,  and  upon  this  ground  the  learifed  Judge  has 
rested  it.  “ In  this  point,  he  obsen  es,  there  is  a ma- 
terial distinction  between  the  Homan  and  I'.nglish  law ; 
in  the  former,  the  children  arc  considered  as  having  a 
property  in  theeffects  of  the  father ; inour  law  we  know 
of  no  such  thing,  and  therefore  the  effect  of  the  birth  of 
children  must  he  very  different.”  But  though  by  the 
law  of  England  children  have  notan  indefen.sible  pro- 
perty in  the  effects  of  the  father,  they  have  a moral  and 
natural  claim  upon  him.  Tho  law  of  1-higIand  has 
not,  indeed,  in  all  eases  raised  that  claim  into  a legal 
right ; neither  has  it  annulled  it,  but  has  confessedly 
acknowledged  it  and  given  it  effect  at  least  umlcrsomc 
circumstances;  Marriage  and  issue  are  allowed  to  ope- 
rate as  an  implied  revocation.  Has  the  wife  property 
in  the  effects  of  her  husband  ? If  she  has,  by  a parity 
of  reasoning,  marriage  aloue  would  be  an  implied  re- 
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(6)  Swinb. 
put  T.  (.  U. 
Ooioot  T. 
Trjer, 

IP.Wnii.S4r, 


good  will,  iu  all  circumstances,  to  revoke 
a former  (6),  if  being  intended  to  operate 

Limbef7  r.  Muon,  Comjn’i  Bcp.  451. 
vocation ; but  it  is  said,  that  simply  it  is  not  The  wife 
then  has  no  property  in  the  effects  of  the  husband, 
neither  have  the  children  any  property  in  the  efi'ectsof 
their  father  ; but  marriage  and  issue  will  operate  as  an 
implied  revocation:  But,  as  neither  wife  nor  child 
has  a property  in  the  effects  of  the  testator,  the  revo* 
cation  cannot  be  implied  in  respect  of  a property  in  the 
effects  of  the  testator.  The  distinction,  therefore,  be* 
tween  the  Roman  and  English  law  in  this  particular 
cannot  be  the  foundation  of  the  difference  contended 
for  between  the  birth  of  a child  and  marriage,  and  the 
birth  of  a child  only.  The  learned  Judge  proceeds: 
“ In  England  the  father  may  dispose  of  his  effects  a.s 
he  pleases,  and  his  will  must  stand,  if  it  be  plain,  by 
a solemn  exeOution,  that  he  meant  it  should  stand.” 
The  testamentary  right  is  admitted ; but  if  the  effect 
of  its  exercise  be  as  stated  by  the  learned  Judge,  that 
the  will  must  stand,  it  might  be  material  to  inquire 
how  its  revocation  is  implied  by  marriage  and  the  birth 
of  a child.  The  learned  Judge  admits,  that  a parent 
shall  not  be  presumed  to  leave  his  child  without  provi- 
sion, an  infant  who  certainly  could  never  have  offended 
him : ” “ But  here  (says  the  learned  Judge)  he  has 
atually  done  it ; ” and  so  he  has  actually  done  it  in  the 
case  in  which  the  law  will  imply  a revocation.  It  is 
equally  under  his  hand,  but  the  law  interposes  and  pre- 
vents an  effect  which  it  cannot  presume  tlie  testator  to 
have  intended,  without  refusing  to  him  credit  forihose 
moral  and  natural  feelings,  with  which  nature  has  se- 
cured the  claims  of  the  child.  But  though  tlie  law 
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as  a will,  and  not  merely  as  an  instrument 
of  revocation  (e). 

presiimes  that  to  Iiave  b«en  intended  which  the  general 
dictates  of  nature  would  inspire,  it  stops  there;  in  fa- 
vouring the  claims  of  the  child,  it  breaks  not  in  upon 
the  disposing  right  of  the  father ; The  presumption 
which  it  raises  yields  to  circumstances  indicative  of  a 
contrary  intention,  and  eiriciently  operates  only  in  those 
cases  where  no  sucli  circumstances  occur.  See  Gib- 
bons r.  Gaunt,  4 V'’ez.  8 10. 

(c)  See  1 vol.  b.  1.  c.  6.  s.  19.  in  which  the  differ- 
ence of  opinion  upon  this  point  is  stated. 

id)  It  must  also  be  a subsisting  will  at  the  time  of 
the  testator’s  death ; Goodright  v.  Glazier,  4 Burr. 

2612;  unless  the  second  will  expressly  revoke  the 
first;  for,  in  such  case,  the  first  will  being  once  clearly 
revoked,  nothing  but  a new  wilt  can  set  it  up  again. 
Bui'tenshaw  r.  Gilbert,  Cow.  49. 

(e)  Our  author  here  refers  to  wills  of  real  estate,  in 
which  a difference  of  solemnities  is  prescribed,  as  to  a 
will  which  is  to  operate  substantively,  and  a willwhich 
is  merely  to  revoke  a former.  As  to  such  points  of 
difference,  see  1 voL  b.  1.  c.3.  s.  10.  and  Onions  v. 

Tryer,  I P,  Wms.343. 
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In  a devise  of  debts,  the  true  distinction 
seems  to  be  between  a legacy  in  nume- 
ratis,  and  a specific  legacy’.  For,  in 
the  first  case,  the  legacy  will  remain, 
though  it  is  devised  out  of  debts  paid  in 
to  the  testator : But  a specific  legacy  may 
ciL**R»ym*  lost  by  being  altered(l).  And  there  is 
Hep!s35.  " no  foundation  (2)  for  the  difference  taken 
BiKkrtt,^  in  the  books  (3)  betM  een  a voluntary  and 
RWe7™w«®‘  compulsory  payment  (/),  for  the  latter 

pr,  SP.Wmf. 

SSI.AUorne;- 
Geiienl  t. 

ParkTii.  Ambl.  Rep.  S6fi.  Athburnerr.  Macpiire,  2 Bro.  Ch.  Rep.  108.  (2)  Ormc 
T.  SniiUi,2  Vero.OBl.  Eftrl  ofTbomoedT.  EarlofSuflolk,  I P.  Wn».  464.  PoidT. 
Pleniinj;,  2 P.  Wmi.  469.  AMomey-General  t.  Parkin,  Ambl.  Rep.  566.  Ath. 
burner  T.  Marguire,  2 Bro.  Ch.  Rep.  lOg.  Badrick  t.  Stereiii,  3 Bro.  Ch.  Rep. 
431.  (3)  CrockaltT.  Crockalt,2  P.Wmt  l64.  Lawaon  t.  Stitch,  1 Atk.  508.  Par. 
fridge  T.  Partridge,  Forreal.  228.  See  also  Swinburne,  part  7.  a.  20.  Drink- 
water  T.  Falconer,  2 Vei.  624. 


ij)  Though  the  distinction  between  a voluntaryand 
compulsory  payment  be  exploded  where  the  bequest 
is  specific,  yet  the  distinction  has  beenallowed  in  some 
cases  where  the  legacy  was  in  numeratis;  see  Cole- 
man V.  Coleman,  3 Ves.  jun.  639  ; and  in  some  of 
the  cases  ill  which  the  distinction  isdenied,  it  has  been 
held,  that  a payment  of  the  debt,  when  voluntarj'  or 
compulsory,  shall  not  adeem  a legacy  in  numeratis: 
Earl  of  Thoniond  r.  Karl  of  SufTolk,  1 P.  Wms.  464. 
.Ashton  ®.  Ashton,  3 P.  Wms. 38 1.  Bronsdon  v.  Win- 
ter, Ambl.  57.  Attorne3’-General  r.  Parkin,  Ambl. 
566,  and  in  others,  that  a payment  though  voluntary. 
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might  be  with  an  intent  to  secure  the  le- 
gacy in  all  events. 

shall  adeem  the  legacy,  though  ih  numeratis.  Bradrick 
r.  Stephens,  3 Brown's  Cli.  Rep.  431.  Innts  r.  John- 
son, 4 Vez,  674. 


SECTION  III. 

And  regularly  (g),  if  the  legatory  die 
before  the  testator,  or  before  the  con- 
dition upon  which  it  is  given  be  per- 
formed,  or  before  the  legacy  be  vested  in 

(g)  The  rule  is  properly  staled  as  a ^neral  rule: 
for  a bequest  may  be  so  specially  framed  as  to  prevent 
the  death  of  the  legatee  operating  a lapse  of  the  kgacy. 
S!ee  Sibly  v.  Cook,  3 Atk.  57“2.  Sibthorpe  v.  Moxon, 
3 Atk.  580.  Bridge  v.  Abbott,  3 Bro.  Ch.  Rep.  224. 
Neither  will  the  rule  extend  to  a legacy  totwo  or  more ; 
for  though,  by  the  civil  law,  there  is  no  survivorship 
amongst  legatees ; Swinburne,  part  1.  s.  7 ; yet  it  is  set- 
tled, that  a leg-acy  to  two  or  more  is  not  extinguished 
by  the  death  of  one,  but  will  vest  in  the  survivor. 
Northeyr.  Burbage,  Gilb.  Rep.  137.  Buffar  o.  Brad- 
ford, 2 Atk.  220.  Nor  will  the  rule  extend  to  those 
cases  where  the  legacy  is  given  over  after  the  death 
of  the  first  legatee ; for,  in  such  cases,  the  legatee  in  re- 
mainder shall  have  it  immediately.  1 And.  33.  p|.  82. 
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(U^swinb^  4 the  legacy  is  extinguished  (1)  : 

supietoa  V.  Yet  it  is'otherwisc,  when  the  legatee  takes 
Giib.Rep.  76. 08  nominee  only  (A),  and  the  legacy  is  but 
execution  of  a trust  (2).  So  when  the 
lEq.ca.  Ab.  legacy  is  nbt  conditional,  but  modal,  as 

996,  297.  ° ’ 

201.  devised  to  a boy  to  bind  him  appren- 
tice, aiul  he  dies  before  he  is  bound,  his 
executor  or  administrator  shall  have  it; 
because  the  same  is  actually  devised  to  him, 
and  the  act  of  God  shall  not  take  it  out  of 
(3)Btriow».  him  (3J.  So  if  it  were  devised  to  be  paid 
265.  ’nctU  him  within  six  months  after  he  shall  have 
? served  his  apprenticeship,  the  serving  the 

apprenticeship,  is  not  a condition  annexed 
to  the  legacy,  but  only  an  appointment 

Miller  v.  Warren,  2 Vem.  207.  Perkins  v.  Mickle- 
thwaite,  I P,  Wms.  274.  Willing  v.Baine,  3 P.  Wms. 
113.  Scoolding  c.  Green,  Pre.  Ch.  37.  Hornsby  v. 
Hornsby,  Mosely,  319.  Darrell  v.  Moleswortli, 
2 Vem.  378.  Roden  v.  Smith,  Ambl.  688  . 3 Ves. 
jun.  16, 16.  Nor  will  a legacy  lapse  by  death  of  le- 
gatee in  testator’s  life-time,  if  he  be  to  take  as  a trustee. 
See  Oke  v.  Heath,  1 Vez.  140.  But  see  Fjicles  e. 
England,  2 Vem.  468,  where  the  point  is  doubted. 
As  to  vested  legacies,  see  the  following  section.  As 
to  the  effect  of  a lapsed  devise,  see  Fortescue’s  Rep. 
182,  181. 2 Bla.  Rep.  736.  Andrew’s  Rep. 

(A)  The  case  referred  to,  Burnett  ».  Ilolgrave,  is 
considerably  weakened,  in  point  of  authority,  by  the 
case  of  Oke  V.  Heath,  1 Vez.  136. 
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when  it  should  be  paid.  And  though  a 
will  is  no  deed,  because  a seal  is  not  ne- 
cessary to  it  (i),  yet  it  may  have  the  force 
and  effect  of  a deed : And,  therefore,  if  a 
person  says  in  his  will,  “ I forgive  such  a 
debt,  orniy  executor  shall  not  demand  it," 
this  is  a discharge  of  the  debt(y),  though 
the  debtor  dies  in  the  life  of  tlie  testator  (4).  w sibthorpe 
But,  if  a debt  is  mentioned  to  be  devised  s Atk.^6i». 
to  the  debtor  without  words  of  release  orJ^|^‘ J^hu. 
discharge  of  the  debt,  if  the  debtor  died  gs. 

before  the  testator,  that  will  be  a lapsed 
legacy,  and  the  debt  will  subsist. And  if 
the  first  clause  in  the  will  imports  a de> 
vise  only,  and  the  latter  clause  amounts  to 
a release  and  discharge  of  the  debt,  the 
latter  clause  shall  be  coupled  with  the 
former,  as  to  be  ancillary  and  dependant 
upon  it,  viz.  if  the  legacy  took  effect,  then 
the  executor  to  release,  ^c.  (5)<  ' (S)Eiiiottv. 

DaTcnpurt, 

1 P.  Wmi.  83.  Toplif  T.  Biker,  E.  T.  1789. 

(i)  A will,  as  it  cannot  take  effect  in  the  life-time  of 
the  testator,  cannot,  though  •ealed  and  delirered,  take 
effect  as  a deed.  Elliott  v.  Davenport,  1 P.  Wms.  83. 

But  though  a will  and  a deed  cannot  unite,  yet  an  in* 
atnmient,  though  called  a deed  and  in  the  form  of  a 
deed,  may  be  testamentary.  Habergham  v.  Vincent, 

1 Vea  jun.  235. 

(;)  Tliat  a parol  declaration  by  the  obligee  may  ope- 
tateinequity  as  a release  of  a bond,  see  Weekett  v. 

Baby,  3 Bro.  P.  C.  16.  See  Eden  v.  Smy  tb,  5 Vez.  341. 
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JjUT  a legacy  is  an  immediate  duty 
though  payble  in  futuro,  and  is  an  in" 
terest  vested  (A:),  which  shall  go  to  the 

(A)  As  if  the  legacy  be  to  the  legatee,  payable  to  him 
at  a certain  age,  and  the  legatee  die  before  he  attain 
such  age,  yet  this  is  a vested  and  transmissible  interest 
ill  the  legatee  ; for  it  is  debitiim  inpreseiUi  though  sol- 
zeiidum  in  futuro  ; Cloberry’s  case,  2 Vent.  342.  2 
Ch.  Ca.  155  ; Collins  t!.  Metcalfe,  1 Vem.  462 : Gor- 
dons. Kaynes,  3 P.  Wins.  138  ; Anon.  2 Vem.  199; 
but  the  representative  of  Uie  li^tee  must  wait  till  the 
time  at  which  the  legacy  is  payable,  unless  the  whole  in- 
terest be  given  ; Harrison  r.  Buckle,  I Stra,  238,  Crick* 
ett  V.  Dolby,  3 Ves.  jun.  15;  but  if  the  legacy  be  to 
the  legatee  generally,  at  or  when  he  attain  such  age, 
it  will  lapse  by  thedeath  of  the  legatee  before  such  age. 
Cloberry's  case,  2 Vent.  342.  Snell  c.  Dee,  2 Salk. 
415.  Onslow  r.  South,  1 Eq.  Ca.  Ab.  295,  296.  And 
this  distinction,  which  is  borrowed  from  the  ecclesias- 
tical court,  though  denied  by  the  Lord  Keeper  in  Yates 
X-.  Fettiplace,  2 Vem.  417 ; appears  to  have  been  fre- 
quently recognized.  See  Dawson  v.  Killet,  1 Bro. 
Ch.  Rep.  119,  but  does  not  prevail  in  the  construction 
of  devises  of  real  estate,  nor  is  to  be  extended  or  fa- 
voured in  the  construction  of  personal  legacies  ; Ma- 
chell  V.  Winter,  3 Ves.  jun.  544.  If  the  legacy  be 
made  to  carry  interest,  though  the  words  “ to  be  paid, 
or  payable,”  are  omitted,  it  is  a vested  and  transmis- 
sible interest.  Cave  v.  Cave,  2 Vem.  508.  Clober- 
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executof  or  administrator  of  the  legatee. 

So  of  a share  of  intestate's  estate,  or  a 
•sum  of  money  devised  out  of  lands  (/); 
for  it  is  looked  upon  as  a legacy,  and  de* 
pends  merely  on  the  will,  and  is  governed 
by  the  ecclesiastical  law,  which  is  so ; 
otherwise  where  it  'depends  upon  a deed  ; 
for  a trust  is  guided  by  the  intent.  And 
if  a settlement  is  made  and  lands  charged 
witlisuch  a sum  of  money,  as  a will  should 
tieclare ; there  the  will  would  be  but  de- 
clarative and  not  operative  (1).  And 

« Ventr. 

rj’’s  case,  2 Vent.  .342.  Cb.  Ca.  155.  Stapleton  t. 
Cheales,  2 Vent.  673.  Hubert  t.  Parsons,  2 Vea, 

263.  Founereau  v.  Fonnereau,  3 Atk.  645.  So  if 
tbe  bequest  be  to  A.  for  life,  and  after  the  death  of  A. 
to  B.,  the  bequeat  to  B.  is  vested  upon  the  death  of 
testator,  and  will  not  lapse  by  tbe  death  ofB.  in  the 
life-time  of  .Anon.  2 V'ent.  347.  Pinbury  r.  Elkin, 

1 P.  Wms.  506.  Darrell  r.  Molesworth,  2 Vern. 

378.  Tunstall  r.  Brachen,  Ambl.  \67.  Dawson  v. 

Killett,  1 Bro.  Cli.  Rep.  119.  Jeal  v.  Titchener,  4th 
July  1771.  Clarke  v.  Ross,  22d  November  1773; 
stated  in  a note  to  Dawson  v.  Killett.  Barnes  v.  Allen, 

1 Bro.  Ch.  Rep.  181.  Motikbouse  v.  Holme,  1 Bro. 

Ch.  Rep.  298. 

(/]  See  Stapleton  e.  Cheales,  Pre.  Ch.  317,  and  b.2. 
pt.  1.  c.  8.  s.  7.  note.  (/) 
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(S)  So«ll  TW 
Dm,  SSalki 
41S. 

Davloa  t. 
KilleU, 

1 Bro.  Ch. 
Krp.  1 19. 


<3)  Harvey 
▼.  AihtoDi 

9 Eq.  Ca.  Ab 


A TREATISE  OF  EQUITY.  Book  IL 

tliis  is  the  true  difference  (2),  (fmd  not 
that  which  is  laid  down  in  some  books,) 
that  where  the  time  is  annexed  to  thele* 
gacy  itself,  and  not  to  the  payment  of  it, 
if  the  legatee  dies  before  the  payment,  it 
is  a lapsed  legacy:  Otherwise,  if  the  time 
be  annexed  only  to  the  payment  of  it  (w). 
So  a contingency,  as  after  the  death  of 
the  first  devisee  without  issue  living  at  his 
death,  vests  immediately,  though  not  as- 
signable over’  (ti)  ; for  this  is  a near  and 
common  possibility.  And  where  words 
refer  to  that  which  must  needs  happen, 
there  shall  be  no  contingency  (3). 

. S39. 10  mole.  See  Lord  DougUj  t.  Chalmer,  S ^e§.  jim.  SOI. 

(B>)  This  difference  does  not  hold  as  to  legacies  or 
portions  charged  on  real  estate ; King  o.  ^Withers, 
Forrest.  122;  Pawlett  v.  Pawlett,  1 Vem.  204.  321 ; 
Yates  ir.  Fettiplace,  2 Vem.  417  : unless  the  time  of 
payment  be  postponed  for  the  convenience  of  the 
estate.  » * / 

[n)  That  such  a\i  interest  is,  though  not  grantable  at 
law,  transmissible  and  devisable,  see  b.  1 . c.  4.  S 2. 


t 
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SECTION  V. 

L.VSTLY,  If  a man  devises  specific  le- 
gacies (o)  and  pecuniary  legacies,  and 
the  estate  falls  short  to  answer  the  pecuni- 

(o)  “ There  are  two  kinds  of  gifts  included  under 
the  description  of  specific  legacies.  First,  wlien  a 
particular  chattel  is  specifically  described  and  distin- 
guished from  all  other  things  of  the  same  kind:  Se- 
c:ondly,  something  of  a particular  species  which  the 
executor  may  satisfy  by  delivering  something  of  the 
same  kind,  as  a horse,  a diamond  ring,  Jjrc.  The  first 
kind  may  be  more  properly  called  an  individual  le- 
gacy; and  if  the  thing  so  bequeathed  is  not  found  among 
the  testator’s  effects,  it  fails;  (seeSelwood  e.  Mildmay, 
3 Ves.  jun.  310;)  or  if  given  first  to  A.  and  then  to  B., 
they  must  divide  it  ; or  if  it  is  disposed  of  in  the  life  of 
the  testator,  it  is  an  ademption  of  such  legacy.”  See 
Lord  Uardwicke,  Purse  c.  Snaplin,  1 Atk.  416,  417. 
See  also  Domat,  2 vol.  B.  4.  tit.  2.  § 11, 21. 

As  to  what  will  be  a sufficient  description  to  render 
the  legacy  specific,  it  may  be  proper  to  observe,  that 
our  courts  lean  against  considering  legacies  as  specific, 
because  of  the  consequences;  per  Lord  Uardwicke, 
Ellis  r.  Walker,  Amhl.  310;  see  Hinckley  r.  Sim- 
mons, 4 Vez.  161;  Nesbitt  c.  Murray,  b Vez.  149; 
Cliaworth  v.  Beech,  4 Vez.  bbb\  but  if  the  words  are 
clearly  indicative  of  an  intention  to  separate  the  parti- 
cular thing  bequeathed  from  the  general  pro[>erty  of  the 

rot  .11.  as 
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ary  legacies,  they  shall  abate  in  proportion 
(p)  ] but  nothing  shall  be  abated  from  the 


testator,  such  intention  shall  prevail;  therefore,  though 
it  be  difficult  to  make  pecuniary  legacies  specific,  yet 
such  there  are,  as  a certain  sum  of  nioin'y  in  a certain 
bag  or  chest;  Lawson  v.  Stitch,  1 Atk.  608;  or  the 
bequest  ofa  sum  of  money  in  the  hands  of  B. ; Hinton 
V.  Pinke,  1 P.  Wms.  540;  or  of  -JCWO/.  the  balance 
due  to  testator  from  his  partner  on  the  last  settlement 
between  them,  if  the  testator  did  not  draw  it  out  of 
trade  before  he  died;  Ellis  v.  Walker,  Ambl.  310r 
so  a bequest  of  a bond,  or  of  a testator’s  stock  in  a par- 
ticular fund;  Ashburnerr.  Marguire,  2 Bro.  Ch.  Rep, 
108;  Ashton  v.  Ashton,  Forrest,  152;  Avelyn  r. 
Ward,  1 Vez.  425:  or  a legacy  to  be  paid  out  of  the 
profits  of  a farm  which  the  testator  directed  to  be  carried 
< on;  Maquet  c,  Maquet,  2 Bro.  Ch,  Rep.  125;  and  as 
the  teslalor,  having  distinguished  and  separated  a par- 
ticular chattel  or  part  of  his  property  from  the  general 
bulk  of  it,  will  render  the  bequest  of  such  particular 
chattel  a specific  legacy,  so  may  the  testator  carve  spe- 
cific legacies  out  of  such  specific  chattel;  as  where  the 
testator  gives  part  of  the  debt  due  to  him  from  J.,  it 
will  be  a specific  legacy;  Heath  c.  Parry,  3 Atk.  103; 
so  a bequest  of  part  of  testator’s  stock  in  a particular 
fund;  Sleech  v.  Thoringdon,  2 Vez.  5G3;  and  if  the 
chattel  so  parcelled  out  into  several  specific  legacies 
prove  deficient,  the  specific  legatees,  though  not  liable 
to  abate  with  the  general  legatees,  must  abate  pro- 
portionably  among  themselves;  Sleech  r.  Thoringdon; 
as  must  specific  legatees  of  distinct  chattels  on  defi- 
ciency of  general  assets;  Duke  of  Devon  v.  Atkins, 
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specific  legacies  (1).  And  where  one  de-  (i)S»yerT. 

. ^ • ...  lit-  I Sajfr.S  Veni. 

Vises  to  Ills  Wire  all  his  personal  estate  at  kss  Brown 

.Alleo,  I Vern. 

31.  Ilem  T. 

Meyrirk, 

2 P.  Wms.  3S-2;  Long  p.  Short,  1 P.  Wins.  40.'};  ’ 

That  evidcr.oe  is  admissible  to  shew  the  slate  of  testa- 
tor’s property  at  the  time  of  nmkiug  his  will,  see  Sel- 
wood  r.  Miidmay,3  \’'es.jun.  308. 

With  respect  to  Lord  Ilardwicke’s  second  kind  of 
specific  legacies,  where  the  executor  may  sati.sfy  the 
legacy  by  delivering  something  of  the  same  kind,  the 
will  being  merely  descriptive  of  the  species  and  not  of 
the  individual  thing,  as  an  horse,  4rc.  see  Partridge 
e.  Partridge,  Forrest.  227,  and  Bransdon  p.  Winter, 

Ambl.  67. 

(p)  And  as  all  legatees  are  on  a deficiency  of  assets 
to  be  paid  in  proportfon,  so  if  the  e.xecutorpay  one  of 
the  legatees, yet  the  rest  shall  make  him  refund  in  pro- 
portion; nay,  if  one  of  the  legatees  get  a decree  for 
his  legacy  and  is  paid,  and  after ward.s  the  assets  appear 
to  have  been  originally  deficient,  yet  the  legatee  who 
received  shall  refund;  but  if  the  executor  had  at  first 
enough  to  pay  all  the  legacies,  and  afterwards,  by  liis 
wasting  the  as-sets,  they  become  deficient,  in  such  case 
the  legatee  who  has  received  his  legacy,  shall  not  he 
compelled  to  refund,  but  shall  retain  the  advantage  of 
his  legal  diligence,  vvhicU  the  other  legatees  neglected 
by  not  bringing  ihcir  suit  in  time  before  thewastingby 
the  executor  ; whereas,  if  the  other  legatees  bad  com- 
menced their  suit  before  sucb  waste  committed,  they 
Diiglit  have  met  with  the  like  success;  ct  vigilaniihus 
non  dormientibus  jura  tuLteniunt.  Anon.  1 P.  Wnis. 

496.  Edwards  c.  Freeman,  2 P.  W ms.  446  ; VV'al- 
B n 2 
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(J)  ?aycr  T. 
Sayrr, 

^ i'era.  6S8. 


(3)  Webb  T. 
Webb, 

1 Vera-  111- 


TV.,  tliis  is  a specific  legacy,  and  is  as  if  lie 
liad  enumerated  all  the  particulars  thcrc(2). 
So  a specific  legatee  is  not  to  abate  in  pro- 
portion with  other  legatees  (q),  where 
tlicre  is  a deficiency  to  pay  debts  (Sj : Yet 
in  any  case,  he  cannot  have  more  than 
the  testator  devised  him,  although  the 
testator  had  not  power  over  it.  So  when 
the  testator  doth  bequeath  any  thing  in 


cot  c.  Hall,  2 Bro.  Ch.  Rep.  305.  But  though  a legatee 
who  has  received  his  legacy  may,  if  the  assets  were 
origin.illy  deficient,  be  called  upon  by  other  legatees  to 
refund,  yet  he  is  not  bound  to  refund  at  the  suit  of  the 
executor,  unless  the  payment  by  the  executor  was  com- 
pulsory: Newman  r.  Barton,  2 Vern.  205;  or  the 
deficiency  created  by  debts  which  d'd  not  appear  till 
after  payment  of  the  legacy ; Xelthorp  v.  Hill,  1 Cli. 
Ca.  136;  bat  the  executor  will,  in  such  case,  be  per- 
sonally liable;  Vintner  v.  Fix,  I Ch.  Rep.  71;  but 
if  there  be  a deficiency  to  [>ay  debts,  a legatee  who  has 
received  his  legacy  is,  in  all  cases,  liable  to  refuml  to 
creditors:  Noel  v.  Robinson,  1 V'ern. 94:  Hodges  t>. 
Waddington,  2 Vent.  360;  Davis  v,  Davis,  Dick. 
Rep.  33;  Harilwicke  v.  Mynd,  Anstr.  Rep.  113. 
That  a crcilitor  is  not  liable  to  refund  a part  of  his 
debt  received  before  bill  filed,  in  order  to  come  in 
pari  passu  with  other  creditors,  see  Lowthian  v.  Haa- 
lel,  4 Bro.  1,0. 

{<])  But  specific  legatees  must  abate  proporiionably 
amongst  themselves  if  there  be  a deficiency  of  general 
assets,  D.  of  Uevoii  r.  Atkins,  2 F.  Wuis.  381. 
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satisfaction  or  recompence  of  some  injury 
by  him  done;  this  legacy  is  not  to  abate 
anymore  than  a specific  legacy:  but  if  a 
man  devises  specific  and  pecuniary  lega- 
cies, and  afterwards  says,  that  such  pecu- 
niary legacies  should  come  out  of  all  his 
personal  estate,  or  words  tantamount ; or 
if  there  is  no  other  personal  estate  than 
the  specific  legacies;  they  must  be  intend- 
ed to  be  subject  to  the  pecuniary  legacies, 
otherwise  he  must  mock  the  legatees  (4'). 

So  a legacy  devised  to  be  paid  in  the  first  ch.  sss. 
place  shall  abate  (r)  if  the  legacies  fall 
short  (5).  So  a devise  of  100/.  per  an., 
to  lie  set  out  by  his  executor,  is  not  a spe-  i vwn.  si. 
cific  legacy,  but  quantitatis  (6‘). 

3 Aik.  693.  Lenen  t.  Lewco,  * 

(r)  See  Lewen  f.  Lewen,  2 Vez.  417,  in  which  c.ise 
Lord  Hardwicke  states,  that  he  should  have  doubted 
the  determination  of  Brown  v.  Allen,  had  the  legacy 
^en  a provision  for  a wife. 
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PART  II. 


CHAP,  I. 

Of  the  Probate  of  Wills. 


SECTION  I. 


But  we  cannot  omit  making  some 
mention  of  executors  and  administrators, 
at  least  with  respect  to  their  office  and 
duty.  Executors  and  administrators  dif- 
fer in  little  else  than  in  the  manner  of 
their  constitution,  their  offices  being  al- 
most exactly  tlie  same.  And  this  consists 
chiefly  in  three  things:  1st,  the  proving 
the  will:  2dly,  the  payment  of  debts; 
and,  Sdly,  the  making  an  account.  As 
to  the  first,  the  ecclesiastical  court  is  the 
proper  place  to  try  wills  and  to  prove 
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them,  and  the  chancellor  will  not  try 
them  here  (a).  But  although  the  pro- 
bate of  a testament  of  personals  belongs 
only  to  the  spiritual  court;  yet  of  iands, 
or  such  things  as  savour  of  the  realty, 
it  is  otherwise;  liowever,  by  agreement 
they  may  be  proved  there.  And  in 
some  boroughs  a devise  of  lands  is, 
by  custom,  reputed  a devise  of  chattels, 
and  so  proved  before  the  ordinary, 
and  after  before  the  mayor  in  the  hus- 

(fl)  The  probate  of  wills  appears  to  have  been  an- 
tiently  in  the  county  courts,  but  the  jurist^liction  of  the 
county  court  having  been  lost  by  non-usage,  the  spiri- 
tual court  is  the  only  court  wlrich,  except  by  special 
custom,  has  now  authority  to  receive  the  probate  of 
wills.  The  seal  of  the  ecclesiastical  court  is,  therefore, 
conclusive  evidence  of  the  will;  Chichester  r.  Phillips, 

Raym.  404,  407 : Noel  v.  Wells,  1 Sid.  359.  But 
though  courts  of  equity  cannot  decide  upon  the  validity 
of  a will,  they  may,  in  certain  cases,  aftect  a legacy  or 
the  residue  with  a trust,  as  where  the  legatee  has  ob- 
tained his  legacy  by  fraud  ; or  up>on  a promise  to  take 
as  a trustee  for  another;  see  B.  1.  c.  2.  5 3.  note  («); 
or  where  the  words  of  the  will  imply  a trust  of  the  resi- 
due for  the  next  of  kin  ; see  B.  2,  c.  5.  § 3.  note  {i}. 

And  it  has  never  been  thought,  that  courts  of  equity 
have,  by  declaring  a trust,  in  any  such  cases,  infringed 
upon  thejurisdiction  of  the  ecclesiastical  courts  ; Mar- 
riott r.  Mtrriott,  1 Str.  666.  Gilb.  Reports,  203. 
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pirJiTai"'^'  (1).  So  the  prerogative  court  of 
cro'csr  396  Canterbury  is  not  to  prove  a will  con- 
Godoiphin'i  cerning  the  guardianship  of  a child,  which 

Orph.U«.58.  . ® 1 1 • /-I  I 

IS  a thing  conusable  in  diancer3’,  and  to 
be  adjudged,  whether  it  be  devised  pur- 
OludyChef-suant  to  the  statute  (2).  But  they  may 
l*Ve^’so7.  prove  a will  which  contains  goods  and 


lands  (3) ; though  formerly  a prohibition 
I venir.  207.  uscd  to  go  quoacl  the  lands  f4),  for  the 
caK,  Spiritual  court  could  not  prove  the  will  m 
Wetter  part;  for  the  will  was  the  whole  will,  and 
c™!  c.  396.  not  a part. 


(t)  2 Rolle’i 
Ab.  319.  pl.l. 


SECTION  II. 

B UT,  as  to  executors,  probate  is  not  the 
matter,  for  he  is  executor  notwithstand- 
ing in  our  law,  and  may  do  all  acts,  ex- 
cept sustaining  actions  ; in  which  case  he 
must  appear  to  the  court  judicially  to 
o^TfEx'  ^0  the  executor  (6)  (l).  Yet  if  he  shews 

c.  3.  p.  S3. 

Godolph. 

Orph. 

Lep.  r.  *•  «•  90.  Middiclon'f  case,  5 Rep.  23.  a.  Hesloe's  case,  9 Rep.  58.  ■. 
Partea’i  cue,  1 Mod.  213. 

• (i)  Though  an  executor,  before  probate,  cannot 
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it  to  the  court  when  he  declares,  it  is  suf- 
ficient, though  it  was  proved  after  the 
action  brought  (2).  And  if  one  execu- 
tor (c)  proves  the  will,  it  suflSces  for  all 
Neither  is  the  refusal  before  the  ordinary 
any  estoppel  to  administer  afterwards 


maintain  an  action  in  right  of  bis  testator,  he  may 
maintain  an  action  in  riglit  of  bis  possession  of  his  tes- 
tator's effects  ; Greysbrook  v.  Fox,  Plowd.  281 , a.  As 
to  the  particular  acts  which  an  executor  may  do  before 
probate,  seeGodolph.  Orp.  Leg.  p.  2.  c.  20;  Wentw. 
Off,  of  Executor.  An  executor  may  also  be  sued  be- 
fore probate  if  he  has  administered  the  testator’s  effects: 
Parten's  case,  1 Mod.  213;  Bowers  o.  Cook,  5 Mod. 
136, 137  ; VVent.  Off.  Ex.  36.  An  executor  may  also, 
before  probate,  be  compelled  to  discover  the  personal 
estate  of  his  testator,  though  a suit  be  pending  in  the 
spiritual  court  respecting  the  validity  of  the  will ; Dul- 
wich College  c.  Johnson,  2 Vern.  49.  ; whether  the 
probate  confer  any  particularauthority  on  the  executor, 
see  Allen  v.  Dundas,  3 Term  Kep.  123;  in  which 
case  the  Anon.  Case  in  Corny  ns’s  Rep.  160,  is  particu- 
larly considered  and  over-ruled. 

(c)  But  if  all  the  executors  named  in  the  will  refuse 
to  prove  the  will,  they  cannot  afterwards  administer, 
or  act  as  executors,  by  force  of  the  will ; but  they  may 
afterwards  prove  the  will;  Plowd.  281.  Hensloe’s 
Case,  9 Rep.  37,  b;  unless  administration  has  been 
granted  upon  their  first  refusal ; Wentw.  Off.  Ex.  3S ; 
Broker  ti.  Charter,  Cro.  Eliz.9'2.  Owen  44. 


(t)  1 Rolle't 
.4b.  9U.  pi.  1 
OuDCoiub  V. 
Waller, 

1 Ventr.  370. 
Uajm.  481. 
Wankfurd  T. 
Wank  ford,  I 
Salk.  302,  303. 
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(S)  PawleltT. 
Freak, 

Hard.  III. 
Houte  T.  lord 
Pet  re, 

9 Salk.  331. 
Kobioson  v. 
Pelt,  3 P. 
Wiiu  951. 
Bex  T.  Simp- 
fon,  3 Burr. 
1463.1  Black. 
Bep.  456. 


(4)  Wankford 
T.  Wankford, 
1 Salk.  309. 

1 Roll  Ab. 
907.pl.  10. 
DjerS79..pl.  8 


when  they  please  in  our  law  (3).  And  we 
have  no  regard  in  this  point  to  the  eccle- 
siastical law,  M here  a renunciation  is  per- 
emptory (d).  And  if  an  executor  dies,  the 
executor  of  the  executor  shall  be  charged; 
for  he  is  executor  of  course,  if  the  will 
be  proved,  because  there  needs  no  new 
probate,  liut  no  one  can  prove  the  will 
but  he  who  is  named  executor  in  the  will, 
and  therefore  he  must  take  administration 
with  the  will  annexed,  if  the  executor 
died  before  the  probate  (4) ; for  adminis- 
tration is  an  act  in  pais,  of  which  the  spi- 
ritual court  cannot  take  judicial  notice.. 


(J)  And,  therefore,  notwithstanding  the  refusal  of 
anexccutor,  administration  cannot  be  granted  to  an- 
other in  his  life-time,  should  he  be  the  surviving  exe- 
cutor, until  he  be  again  cited,  and  have  again  refused  ; 
but  if,  when  surviving  executor,  he  do  actually  re- 
nounce, then  administration  to  another  will  be  good. 
House  V.  Lord  Petre,  1 Salk,  311.  Wankford  v. 
Wankford,  1 Salk.  308. 
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SECTION  III. 

And  if  a man  makes  his  will,  which  is 
proved,  the  ordinary  cannot  change  it,, 
nor  make  another  executor  or  adminis- 
trator ; because  this  was  the  testator's  act, 
and  he  hath  his  authority  immediately 
from  the  testator,  and  is  like  the  hcEi'es  in 
the  civil  law,  only  he  is  to  take  nothing 
to  Ins  own  use.  Nor  hath  the  ordinary 
any  power  to  grant  administration,  but 
■when  the  person  deceased  did  die  intestate, 
or  that  the  executors  either  will  not  or 
cannot  perfoim  the  office  (e).  For  the 
executor  is  constituted  by  the  testator 
himself,  and  by  liim  thought  ht,  and  the 
ordinary  cannot  adjudge  him  not  to  be  so 
upon  a disability  (/)  by  the  canon  law, 

(e)  And  therefore  a grant  of  the  administration  before 
the  refusal  by  the  executor  is  void.  Abrabaiii  v.  Cun- 
ningham, t Vent.  a03.  2 Lev.  182.  J.  Jones,  72.  2 
Mod.  148. 

As  to  what  persons  are  incapable  of  being  exe- 
cutors, see  Godolph.  Urph.  Leg.  part  2,  c.  G.  Wentw. 
Off.  of  Exec.  p.  17. 
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as  where  he  became  a bankrupt  (g) ; for 
that  is  not  received  here,  but  as  far  as 
(i)nexT.  admitted  from  time  immemorial  (l). 

Otherwise  of  a natural  disability,  as  non 
compos,  ^c.  (2).  And  if  an  executor  (3) 
MiiiV.'isIik.  takes  administration  (A),  or  be  once  sworn, 
*3)WcntwOff.  he  will  not  after  administer,  the 

ordinary  cannot  take  any  other  (4)  ; but 
1 venir.395.  it  shall  be  accounted  the  testator's  folly  to 
make  such  an  one  executor  as  will  not 
administer.  And,  after  an  executor  has 
once  administered,  he  cannot  refusp;  or 
else  an  executor  might  convert  the  goods 
to  his  own  use,  and  then  refuse,  so  that  a 
mao  should  never  recover  against  him, 
which  would  be  against  reason  : AVhere- 


(g)  Though  bankruptcy  docs  not  determine  the  le> 
gal  right  of  the  executor,  the  court  of  Chancery  will, 
in  order  to  protect  the  effects  of  the  testator,  appoint  a 
receiver.  Ei parte  Ellis,  1 Atk.  101.  And  so  it  will 
also,  if  the  executor  appears  to  be  wasting  the  estate, 
or  be  a person  in  doubtful  circumstances;  and,  upon 
the  application  of  a creditor,  will  secure  the  fund, 
though  misconduct  or  insolvency  be  not  imputable  to 
the  executor.  See  Strange  y.  Harris,  3 Bro.  Ch.  Rep. 
306. 

{h)  What  shall  be  deemed  such  an  administering  by 
an  executor,  as  will  preclude  his  refusal  to  prove  the 
will.  See  Went,  Off.  of  Exec.  p.  39. 
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fore  the  ordinary  ought,  in  such  case,  to 
compel  him  to  prove  the  testament,  under 
pain  of e.\comraunication,  &c.  (5).  olfT'acJ 

3.i.  Parten'i  cue,  1 Mo<l.  SIS- 


SECTION  IV. 


For  the  ordinary , may  make  process 
against  executors  to  prove  their  testa* 
ment,  and  if  they  do  not  come,  they  shall 
be  excommunicated  ; and  if  they  come 
and  refuse,  the  ordinary  ought,  in  all  that 
he  can,  to  perform  the  will  of  the  de- 
ceased (1).  And  if  any  legacy  be  left 
him,  he ‘shall  not  reap  the  benefit  of  it,  if, 
being  duly  admonished,  he  refuse  the 
burthen  («).  But  the  executors  may  pray 
time  to  advise,  and  the  ordinary  is  to 

(i)  That  is,  by  the  common  law  ; for,  by  the  civil 
law,  an  executor  is  entitled  to  his  legacy,  notwith- 
standing he  refuse  to  prove  the  will ; Owen,  44  ; and 
it  has  been  held,  that  where  an  executor  had  shewn 
his  intention  to  act  in  the  execution  of  the  will,  but 
died  before  probate,  that  liis  representative  should  have 
the  legacy:  Harrison  v,  Rowley,  4 Vez.212. 


(I)  Godoipb. 
Oi^.  Leg. 
part  1 . c. 

1 2,  S,  6. 
Wentw.  Off. 
Eiec.  96,  S7. 
•ee  Read  v. 
DcTSTnes,  9 
Bro.C.  R.  S&. 
Abbot  T.  Mu- 
lie, 3 Vex.  148. 
Adoo.  Owen, 
44. 
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(3)  Broker  t. 
Charter,  Cro. 
Kliz.  92. 


(4)  Slaughter 
• T.My  ,1  Salk. 
42.  H<^g»  V 
Clare.  4 Mod. 
13.  See  alw 
Walker  r. 
Wollaiion,  2 
P.  Wnu.  SJt. 


grant,  in  the  mean  time,  letters  ad  colli- . 
gend’  (3).  So  the  ordinary  may  grant 
administration  in  the  mean  time,  till  the 
executors  prove  the  will  [k) ; as  during 
absence  beyond  sea  (4),  minority,  or 
pendente  Hie  (/)  ; and  a caveat  is  only  con- 
cilium, but  not  prceceplum.  And  an  ad- 
ministrator durante  minori  at  ate  may  do 
ail  things  that  an  executor  may ; and  he 
has  more  than  the  custody,  for  he  has  the 
property  (m).  Yet  his  release  is  not  good, 
but  for  such  things  as  he  ought  to  release ; 
and  he  is  only  a curator  in  the  civil  law, 
which  is  in  the  nature  of  a bailiff  in  our 


(k)  Temporary  administration  not  being  witbin  tbe 
statute  which  prescribes  to  whom  the  administration 
shall  be  granted,  the  ordinary  is  not  bound  to  grant 
them  to  the  next  of  kin.  Briers  r.  Goddard,  Hob. 
850.  Thomas  r.  Butler,  1 Ventr.  819.  As  to  the  power 
of  a temporary  administrator,  see  Walker  c.  Wool- 
laston,  2P.  Wms.  57(),  where  the  point  is  very  fully 
discussed. 

(l)  Whether  administration  could  be  granted  pendrnfe 
life,  appears  to  have  been  formerly  doubted.  See 
Robin’s  case,  Moore,  636.  But  see  Slaughter  v.  May, 
Salk.  42.  Lutw.  242.  2 P.  Wms.  583. 

(m)  When  such  administration  ceases,  see  Pigot's 
Case,  5 Rep.  29. 
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law,  who  hath  no  power  over  tlic  estate, 
but  only  to  sell  bona  perilura  (5).  And  fS)  Lord 

■*  , , Granduon  t. 

the  court,  ex  ojficw,  ought  to  take  notice  countcM  of 
of  the  ecclesiastical  law,  when  it  is  by  that  ijsV  ’ 
law  detemnned. 


SECTION  V. 

But  when  one  dies  intestate  (n), 
the  ordinary  had  formerly  power  to 
grant  the  administration  to  whom  he 


(n)  By  which  must  be  intended,  when  one  dies  with- 
out having  made  :i  wili,  or  without  having  named  an 
executor  ; or,  having  named  an  executor,  the  person 
so  named  refuses  to  act ; in  all  which  cases,  adminis- 
tration must  be  granted,  with  this  difference,  thatiu 
the  first,  the  administration  is  general;  in  the  two  lat- 
ter, the  administration  is  cum  (esfnmen/o  annero.  It  ap- 
pears, however,  that,  at  a very  early  period,  namely,  by 
the  statute  of  Westminster,  the  ordinary  was  bound  to 
pay  the  debts  of  the  lutestate,  so  far  as  his  goods  would 
extend,  in  the  same  manner  that  executors  were  bound 
incase  the  deceased  had  left  a will;  a use  more  truly 
pious,  (observes the  learned  commentatoronourlaws,) 
than  any  Ttquitm  or  mass  for  his  soul. 
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pleased  (o).  And,  therefore,  the  ordinary 
might  well  mahe  another,  if  ' the  com- 
mittee would  not  admirtister  at  all,  or  but 
in  part ; for  he  cannot  compel  one  to 
administer ; and  then  is  the  power  of  tlie 
first  determined,  as  a man  may  revoke  his 
letter  of  attorney.  For  as  a former  will 
may  be  revoked  by  a latter  one,  by  the 
law  of  the  church,  d fortiori  may  letters 
of  administration  ip).  And  a power  or 
authority  is  revocable,  as  an  administra- 
tion ; because  he  has  nothing  to  his  own 
use.  Otherwise  of  an  interest  certain. 
But  mesne  acts  executed  shall  stand,  viz. 
If  the  administration  was  once  lawfully 
granted,  though  not  perhaps,  where  it 
was  never  good  (y).  Yet,  even  in  the 

(o)  As  to  the  origin  and  extent  of  the  ancient  power 
of  the  ordinary  in  cases  of  intestacy,  see  2 Bla.  Com. 
c 32.  Hensloe's  case,  9 Rep.  36,  b.  Offley  v.  Best, 
1 Sid.  370. 


(;»)If  the  ordinary  ever  possessed  this  power,  it  must 
have  been  prior  to  the  31  Edw.  III.  c.  11;  for  it  seems 
generally  admitterl,  that  an  administration  once  regu- 
larly granted,  and  the  administrator  acting,  or  willing 
to  act  under  it,  cannot  he  revoketl.  See  Godolphin's 
Orph.  Leg.  part  2.  c.  31 . par.  4. 

(9)  “ Where  there  ia  a former  administration  regu- 
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first  case,  they  ntay  be  avoided  against 
creditors  for  covin,  by  the  statute  of  Ji5 

l.nrly  grantwl,  all  acts  lawfully  executed  by  the  first 
aduiiiiistratur,  as  administrator,  are  good  in  law,  and 
shail  hind  the  next  and  succee«iiiig  administrators. 

Fortins  reason  it  is,  th.tt  if  administration  be  granted 
to  a stranger,  and  the  ne*t  of  kin  sue  to  have  it  rc-* 
voked,  and  the  first  administrator,  [pendente  tile,)  during 
the  suit,  sell  the  goods  on  purpose  to  defc.at  the  second 
administrator,  and  then  the  first  administration  happens 
to  be  revoked,  and  the  administration  to  he  committed 
to  another,  in  case  the  second  administrator  cannot 
recover  these  goods,  or  have  any  remedy,  unless  the 
first  suit  for  granting  the  administration  were  by  ap* 
peal  annulled ; in  which  case,  all  that  the  first  admi- 
nistrator did  was  void,  and  tlie  second  administrator, 
in  such  case,  may  recover  all  the  gootls  the  first  admi- 
nistrator sold.  Again,  if  the  first  administration  lx:  / 

conditionally  granted,  all  the  acts  which  the  admi- 
nistrator doth  before  the  breach  of  the  condition  are 
good;  so  that  the  subsequent  administrator  cannot 
avoid  any  gifts  or  sales  before  such  breach  made  by 
the  said  former  conditional  administrator.  But  sup- 
pose the  bi.sliop  of  a diocese  doth,  as  be  ought,  grant 
le(^|rs  of  administration  of  the  goods  of  an  intestate, 
not  Having  bona  notubilin,  to  one,  and  the  archbishop 
grant  letters  of  administration  of  the  same  goods  to 
another ; in  this  case  the  efiect  of  the  first  administra- 
tion is  suspended  until  Ibc  other  be  repealed  by  sen- 
tence. And  if  there  be  a wdl  concealed,  and  there- 
upon administration  is  granted,  after  which  it  happens 
that  the  will  is  produced  and  proved;  intiiiscase  the 
administration  is  determined.and all  acts  vacated  which 
VOL.  ir.  cc 
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(I)  Packmtn'i 
rn!w^,  6 Rrp. 
IS.h.Cro  Eliz. 
469. 

( J')  Wentw. 

Off  E»<‘C  366 
Swiub.  part  6. 
4 3.  12.  I 
Rnl.  Ab.  307. 
pL  9. 


(3)  OBJey  T. 
Bnt,  1 Sid. 
370.  Price  T. 
Parker,!  Lev 
157. 


Eliz.  (1).  And  if  an  administrator  dies, 
his  executors  cannot  meddle  with  his 
goods,  but  the  ordinary  must  grant  a 
new  administration,  ^-c.  (‘2).  And  upon 
letters  of  administration  shewn,  we  must 
judge  according  to  their  law  ; for  it  shall 
be  intended,  that  they  would  not  grant 
it  against  law.  But  although,  by  the  ci- 
vil law,  the  administrator  was  account- 
able as  servant  to  tlie  ordinary,  and  might 
be  discharged  by  him,  and  a repeal  might 
have  been  of  the  letters  of  administration 
at  the  ordinary’s  pleasure  ; yet,  since  the 
statute  21  H.  VIII.  cap.  5.  the  administra- 
tion being  duly  committed  by  the  ordina- 
ry, cannot  now  be  repealed  without  cause, 
but  a prohibition  lies  (3).  So  where  at 
common  law  the  ordinary  was  not  coni- 
'pellable  to  grant  administration  at  all,  and 
also  might  grant  it  to  whom  they  pleased  ; 
now  they  are  compellable  to  grant  it  to 
the  next  of  kin  (r).  Nor  is  amini||ra- 


had  been  formerly  done  by  Auch  a surreptitious  adminis- 
trator.” Godolph.  part  2.  c.  31.§  6. 

(r)  Though  by  the  statute  of  Westminster,  “ tlie 
goods  of  the  intestate  were  made  liable  to  the  creditoc.s 
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tion  now  esteemed  like  a letter  of  attor- 
ney, but  is  rather  an  office  ; and  adniiiii- 

of  tin:  intestate  for  their  joint  and  lawful  demands,  yet 
the  re!ti(hium,a{tvT  payment  of  debts,  remained  in  their 
hanrls,  to  be  applied  to  whatever  purposes  Ute  conscience 
of  the  ordinary  should  approve.  'The  flagrant  abuses 
of  which  power  occasioned  the  legislature  again  to  in- 
^terpuse,  in  order  to  prevent  the  ordinaries  from  keep- 
ing any  longer  the  administration  in  their  own  hands, 
or  those  of  their  irfimediate  dependants ; and,  therefore, 
the  statute  31  Ed.  III.  c.  11.  provides,  that,  in  case  of 
intestacy,  the  ordinary  shall  depute  the  nearest  ami 
most  lawful  friends  of  the  deceased  to  administer  his 
goods;  which  administrators  are  put  upon  the  same 
fooling  with  rt  gard  to  suits,  and  to  accounting,  as  exe- 
cutors appointed  by  will.  This  is  the  original  of  ad- 
ministrators as  they  at  present  stand,  who  are  only  the 
officers  of  the  onlinary,  appointed  by  him  in  pursuance 
of  this  statute,  which  singles  out  the  next  and  most 
lawful  friend  of  the  intestate,  who  is  interpreted  to  be 
the  next  of  blood,  who  is  under  no  legal  disability.  Tiie 
statute  ‘21  II.  VllL  c.  5.  enlarges  a little  more  the 
power  of  the  ecclesiastical  judge." — 2 Bla.  Com.  495, 
In  consequence  ofthe  above  two  statutes, 31  Edw.  Ill, 
c.  11.  and  21  II.  VIII.  c.  5.  the  ordinary  iscompei- 
lahlc — first  to  grant  administration  of  the  goods  and 
cliattles  ofthe  wife  to  the  husband,  or  his  representa- 
tives; Johns  V.  Row,  Cro.  Car.  100;  isquib  p.  Wyo, 

1 P.  Wms.  3S2;  and  in  case  of  his  death,  he  having 
survived  liis  wife,  to  his  next  of  kin:  And  he  is  bound 
to  grant  administration  ofthe  Iiusband’s  estate  to  the 
widow,  or  next  of  kin;  but  he  may  grant  it  to'^eitber, 
or  both,  at  his  discretion  ; Favvtry  v.  Fawlry,  I Salk.3(i. 
c c 2 
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strators  are  enabled  fo  brinjc  actions  in 
their  own  name,  and  come  in  the  place  of 

2dly,  Among  the  kindred,  those  are  to  be  preferred 
that  are  the  nearest  in  degree  to  the  intestate  j but  of 
persons  in  equal  degree,  the  ordinary  may  take  which 
he  pleases.  2i  II.  VTII.  c.  5. 

3dly,  That  this  nearness  or  propinquity  of  degree 
shall  he  reckoned  according  to  the  computation  of  the 
civilians;  Mentney  v.  Petty,  Pro.  Ch.  ofi.l  ;Llojd 
V.  Tench,  2 V'ez.  215,  and  not  of  the  canonists,  which 
the  law  of  England  ailopts  in  the  descent  of  real 
estates ; because  in  the  civil  computation  the  intestate 
himself  is  the  lermiiuu  a quo,  the  several  degrees  are 
numbered,  and  not  the  common  ancestor,  according 
to  the  rule  of  the  canonists : And,  therefore, in  the  first 
place,  the  children,  or,  on  failure  of  children,  the  pa- 
rents  of  the  deceased,  are  entitled  to  the  administra- 
tion ; both  which  are,  indeed,  in  the  first  degree; 
but  with  us  the  children  are  allowed  the  preference; 
then  follow  brothers,  grandfathers;  Blackborough  r- 
Davis,  1 P.  Wms.  40;  Woodroffe  r.  Wickworth, 
Pre.  Ch.  527.;  uncles,  or  nephews;  Durant  v.  Prest- 
wood,  1 Atk.  454  ; who  must,  as  equally  near,  take 
^ercopira,  and  notperi/ir/jfs;  and  Hie  females  of  each 
class  respectively;  and,  lastly,  cousins. 

'Ithly,  The  half-blood  is  admitted  to  the  administra- 
tion as  well  as  the  whole,  for  they  are  of  the  kindred 
of  the  intestate,  and  only  excluded  from  inheritance  of 
land  upon  feodal  reasons  ; therefore  the  brother  of  the 
■half-blood  shall  exclude  the  uncle  of  the  whole-blood  ; 
and  the  ordinary  may  grant  administration  to  the  sister 
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executors,  as  a new  creature  made  by  the 
statute  ; and  therefore  this  office  sur- 
vives (4j. 


(4)  Adkini  r. 
Bucklknd, 

S Vera.  914. 


of  the  half,  or  the  brother  of  the  whole  blood,  at  his 
discretion;  Crooke  v.  Watt,  2 Verii.  124.  Show.  P.  C. 
lOS. 


othly.  If  none  of  the  kindred  will  take  Out  adminis- 
tration, a creditor  may,  by  custom,  do  it.  Blackbo- 
rough  r.  Davis,  1 Salk.  38. 

tithly.  If  the  executor  refuse,  or  die  intest.ite,  the 
administration  may  be  granted  to  the  residuary  legatee, 
in  exclusion  of  the  next  of  kin  ; Pierce  r.  Parks,  1 .Sid. 
281;  Thomas  p.  Butler,  I Veiitr.  210. 

And,  lastly.  The  ordinary  may,  in  defect  of  all 
these,  commit  administraSon,  as  he  might  have  done 
before  the  statute  of  Edward  III.  Plowd.  278,  a.  to 
such  a discreet  person  as  he  approves  of,  or  may  grant 
him  letters  ad  culligendum  bona  drfuncti,  which  neither 
makes  him  executor  nor  administrator,  his  only  busi- 
ness being  to  keep  the  goods  in  safe  custody  ; and 
todo  other  acts  for  the  benefit  of  such  us  are  entitled 
to  the  property  of  the  deceased. — If  a bastard,  (who 
has  no  kindred,  hying  nul/ius  Jilius)  or  any  one  else 
that  has  no  kindred  dies  intestate,  and  without  wife 
or  child,  it  has  formerly  been  held,  that  the  ordinary 
might  seize  his  goods,  and  dispose  of  them  in  pious 
uses;  but  the  usual  course  now  is,  for  some  one  to 
procure  letters  patent,  or  other  authority  from  theking, 
and  then  the  ordinary  of  course  grants  administration  to 
•uch  appointee  of  the  crown;  Manning  v.  Napp,  I 
Salk.  37.  Jones  t.  Goodebild,  3 P.  Wms.  33. 
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SECTION  VI. 

And  the  civil  law,  with  respect  to  suc- 
cessions, was  anciently  very  various  and 
perplexed,  till  by  the  Novel  Constitu- 
tions, 118.  c.  1.  it  was  settled  and  made 
plain  ; whence  the  plan  of  the  statute  of 
distributions  was  taken  (s)  and  penned  by 
a civilian  (/)  ; and,  except  in  some  few' 

(s)  Sir  Wm.  Blackstonr,  2 vol.  c.  32.  is  of  opinion, 
that  from  the  near  resemblance  which  the  statute  of 
distribution,  22  and  23  (^r.  II.  c.  10,  bears  to  our 
ancient  English  lawt/e  raiionabiU purltbonornm,  it  ought 
to  be  considered  as  little  more  than  a rrstoratioii,  with 
some  refinements  and  regulations,  of  our  old  cuiistitu- 
tional  law,  which  has  prevailed  as  an  established  right 
and  custom  from  the  time  of  King  Canute  downwards, 
many  centuries  before  Justinian’s  laws  were  known  or 
heard  of  in  the  western  parts  of  Europe.  He  acknow- 
ledges, however,  that  the  doctrine  and  limits  of  repre- 
sentation, laid  down  in  the  statute  of  distribution,  seem 
to  have  been  principally  borrowed  from  the  civil  law, 
whereby  it  will  sometimes  happen,  that  personal  estates 
are  divided  ptr  rapi'/a,  and  sometimes  per  stirpes ; where- 
as the  common  law  Ivnows  no  other  rule  of  succession 
but  that  per  stirpes. 

• The  occasion -of  making  this  statute  of  distribution 
was  to  put  an  end  to  the  controversy  betwixt  the  tem- 
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particular  instances  mentioned  in  tlie  sta- 
tute, is  to  be  governed  and  construed  by 

poral  and  spiritual  courts.  The  ordinary  before  took 
bonds  from  the  administrator  to  make  distribution,  and 
those  bonds  were  at  law  adjudged  void,  and  the  admi- 
nistrator entitled  to  all  the  personal  estate.  Ilughcsand 
Hughes,  Carter’s  Reports,  la-Z.  1 Lev.  233.  One  died 
intestate,  leaving  a considerable  personal  estate,  and  a 
son  and  a daughter;  the  son  administered,  and  the 
daughter  coiiteiided  for  a share  in  the  spiritual  court, 
where  it  was  thought  an  hardship  that  the  son  should 
have  all,  and  yet  the  daughter  was  prohibited  at  law. 
However,  this  statute  of  distribution  takes  away  the 
administrator's  pretensions  (which  he  before  ntade  with 
success)  of  retaining  the  whole;  for,  by  the  statute 
22  and  23  Car.  II.  t‘.  10.  it  is  enacted,  that  the  sur- 
plusage of  intestate's  estates,  except  of  feme  coverts 
(which,  by  the  ‘2!)th  Car.  II.  c.  3.  s.  23,  arc  declared 
not  to  be  within  the  22  ami  23  Car.  II.  c.  10,)  shall, 
after  the  expiration  of  one  full  year  from  the  death  of 
the  intestate,  be  distributed  in  the  following  inunner : 
One  third  shall  go  to  the  widow  of  the  intestate,  and 
the  residue  in  equal  proportions  to  his  children  (in  which 
descrijition  a posthumous  child  is  included;  Wallis  v. 
Hodgson,  2 Atk.  116);  or,  if  dead,  to  their  representa- 
tives, that  is,  their  lineal  descendants:  If  there  are  no 
children  orlegal  representatives  subsisting, then  a moiety 
shall  go  to  the  widow,  niul  a moiety  to  the  nextof  kin- 
dred, in  equal  degree,  ami  their  representatives;  if  no 
widow,  the  whole  shall  go  to  the  children;  if  neither 
widow  nor  children,  the  whole  shall  be  distributed 
amongst  the  next  of  kin,  in  equal  degree,  and  their  re- 
presentatives; but  Qo  repre^eutatises  we  admitted 
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the  rules  of  the  civil  la.v,  and  not  from 
the  canon  law.  For  the  canon  law,  pro- 

among  rollaterals,  farlhor  than  the  children  of  the  in- 
testate's  brothers  and  sisters ; Carter  v.  Crawley,  Kaym. 
Rep. 'lOb' ; Pett  r.  Rett,  I Ld.  Rayni.  'I'he  next 
of  kindred  here  referred  to  are  to  be  ascertained  by  the 
same  rules  of  consanguinity  as  tliose  who  are  entitled  to 
letter's  of  administration;  and  therefore,  by  the  statute, 
tire  mother,  as  well  as  the  father,  succeeded  to  all 
the  personal  elfects  of  their  children  who  died  intestate, 
or  without  wife  or  issue,  in  exclusion  of  the  other  sons 
and  daughters,  the  brothers  and  sisters  of  tlie  deceased  ; 
and  so  the  law  still  remains  with  respect  to  the  father. 
But,  by  the  statute  1 Jac.  II.  c.  17,  if  the  father  be 
dead,  and  any  of  the  children  die  intestate,  without 
wife  or  issue,  in  the  life-time  of  the  mother,  she,  and 
the  other  children,  or  their  representatives,  shall  di- 
vide his  effects  in  erjual  portions;  see  •2  Bla.  Com. 
c.  32;  and,  for  a more  particular  del.id  of  the  manuer 
of  distribution,  sec  Lovelace  on  Wills,  ch.  3.  s.  2. 
But  it  may  be  material  to  remark,  that  by  the  6th 
section  of  22  and  23  Car.  11.  c.  10,  any  child,  other 
than  the  heir  at  law,  who  shall  have  an  estate  by  the 
settlement  of  the  intestate,  or  shall  he  advanced  by  the 
intestate,  in  his  lile-time,  by  portion  or  portions  eijual 
to  the  share  which  shall  by  suchdistribution  be  allotted 
to  the  other  children  to  whom  such  distribution  shall 
be  mode,  is  excepted  from  such  distribution.  And  it  is 
also  enacted,  that  if  any  child,  other  than  the  heir  at 
law,  who  shall  have  any  estate  by  settlement  from  the 
said  intestate,  orshall  be  advanced  by  the  said  intestate, 
ill  his  life-time  by  portion  not  equal  to  the  share  which 
will  be  due  to  the  otlier  children  by  such  distribution 


Digitized  by  Google 


Pc  II.  Ch.  I.  § 6.  OFTlIEPROB.\TEOF  WILLS. 


hibiling  marriage  between  relations  (u)  till 
after  the  fourth  degree,  that  they  might 


•s  aforesaid,  then  so  much  of  tlie  surplusage  of  the  estate 
of  such  intestate  to  be  distributed  to  such  child  or  chil- 
dren as  shall  have  any  land  by  settlement  from  the  in- 
testate,or  were  advanced  in  the  life-litucof  the  lulestato, 
as  shall  make  the  estate  of  all  the  said  chihlren  to  be 
equal  as  near  as  can  be  estimated.  But  the  heir  at 
law,  notwithstanding  any  land  that  he  shall  have  by  de- 
scent or  otherwise  from  the  intestate,  is  to  have  an  equal 
part  in  the  distribution  with  the  rest  of  the  children, 
withoutany  consideration  ofthe  value  of  the  laud  which 
be  hath  by  descent  or  otherwise  from  the  intestate. 

{/)  Sir  William  Walker,  1 Lord  Raymond,  574. 

(u)  An  elegant  and  philosophic  historian  (Mr.  Hume, 
Hist  of  England,  4 vol.  p.  U)l-  oct.  ed.)  remarks, 
“ That  tlie  natural  reason  why  marriages,  within 
certain  degrees,  are  prohibited  by  the  civil  law,  and 
condemned  by  the  moral  sentiments  of  all  nations,  is 
derive<lfrom  men’s  care  to  preserve  purity  ofniaiiiiers; 
while  they  reflect,  that,  if  a commerce  of  love  were 
aiithorizeil  between  near  relations,  the  frequent  oppor- 
tunities of  intimateconversation,  especially  during  early 
youth,  would  introduce  an  universal  dissoluteness  and 
corruption.  But  as  the  customs  of  countries  vary  con- 
siderably, and  open  an  intercourse  more  or  Ie.<s  re- 
strained bctweendirt'ereiit  families, or  between  theseveral 
members  of  the  same  family,  we  find  that  the  moral 
precept,  varying  with  its  cause,  is  susceptible,  without 
any  inconvenience,  of  very  different  latitude  in  the 
several  ages  and  nations  of  the  world.  The  extreme 
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exclude  as  many  as  possible  from  the  li- 
berty of  marriage  within  those  degrees 
without  a dispensation,  reckon  all  in  the 
direct  ascending  or  descending  lines,  and 
those  in  the  collateral  line  corresponding 
Pet^'pr?  them,  to  be  but  one  degree  (1). 

ch.  593.  And  it  is  said,  the  ecclesiastical  court 
very  anciently  made  distribution  of  intes- 
tates' estates  long  before  the  act  of  par- 
liament, viz.  of  22  Car.  II.  nor  were  they 
prohibited  till  the  reign  of  King  Janies  I. 
And  the  prohibition  was  grounded  on  the 
statute  of  21  H.  VIII-  which  directs  the 
ordinary  to  grant  administration  to  the 
next  of  kin  ; for,  when  that  was  done,  they 
had  executed  their  authority.  But  where 
the  words  in  the  act  of  parliament  are,  “ to 


delicacy  of  the  Greeks  permitted  no  communication 
between  persons  of  different  sexes,  except  where  they 
lived  under  the  same  roof;  and  even  theapartments  of 
a step-mother  and  her  daughter  were  almost  as  much 
shut  up  against  visits  from  the  husband’s  sons  ns  against 
those  from  any  stranger  or  more  distant  relation. 
Hence,  in  that  nation,  it  was  lawful  for  a man  to  marry 
not  only  his  niece  but  his  half  sister  by  the  father— a 
liberty  unknown  to  the  Romans  and  other  nations, 
where  a more  ojien  intercourse  was  authorized  between 
the  sexes."  As  to  the  degrees  of  kindred  prohibited 
from  intermarriage,  see  2 Bum’s  Eccles.  Laws,  407- 
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distribute  according  to  the  laws  for  that 
purpose,  and  rules,  in  the  act  aforemen- 
tioned the  word  “ laws”  must  relate  and 
be  intended  of  ecclesiastical  laws,  and 
the  usage  in  the  spiritual  court  before  tiiat 
time  practised.  And  there  is  no  doubt 
now,  that  the  half-blood  shall  have  admi- 
nistration ; even  an  alien  of  the  half-blood 
4b  capable  (2).  As  to  the  words  in  the  <*)  »• 

' . W»IU,  i Vern. 

act,  providing  that  no  representation  bei*« 

, ® ..  Tr-Li.  Skew  p»rl. 

admitted  amongst  collaterals  after  brothers  c»  los  wd 
and  sisters’ children,  these  are  to  be  un- d't?*” 
derstood  of  the  brothers  and  sisters  of  the 
intestate ; for  the  intestate  is  the  subject 
of  the  act,  it  is  his  estate,  his  wife,  his 
children — And  by  the  same  reason  his 
brother’s  children,  he  being  plainly  the 
correlative  to  ail  (3).  But  the  statute 

ivir,  I L. 

being  made  upon  a presumption,  that  the  s'l- 

• II,-.  Com, n>'  Rep 

intestate  intended  to  prefer  the  ne.\tof  km,  > p-wmi. 

when  there  is  a residuary  legatee,  that  t i.iit*w"od, 

\ presumption  is  taken  away  (4)  : And  Mawv^Ha?-’ 

therefore  he  shall  have  the  administration, 

whether  assets  or  not.* 

Rajm.  Rep. 

^ 1SI6. 

(4)  Thomu  T.  Butler,  1 Veulr-  919.  Pierce  t.  Parki,  9 Sid.  981. 
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CHAP.  II. 

/ 

Of  the  Taijment  of  Debts. 

SECTION  1. 

B UT  executors  shall  have  only  such 
chattels  as  the  testator  had  to  his  ow|| 
use  (a).  And  regularlyestat.es  of  inherit- 
ance, or  of  freehold  (b)  descendible,  shall  go 
to  the  heir  ; and  the  statute  of  29  Car.  II. 
cap.  3.  makes  the  estate  pur  outer  tie  assets 
only  to  pay  creditors  (c),  for  it  is  still  a 

(а)  As  to  what  shall  be  deemed  the  personal  estate  of 
the  testator,  see  2 Bac.  Ab.  41 S. 

(б)  So  also  copyholds  pur  outer  vie ; Handle  r. 
Rundle,  2 Vero.2t»5. 

(cl  The  statute  of  frauds  makes  an  estate  pur  outer 
vie  devisable ; and  enacts,  that  if  it  be  not  devised, 
and  there  be  no  special  occupant,  it  shall  devolve  on 
the  executors  and  administrators  of  the  party  that  had 
the  estate,  and  shall  be  personal  assi:ta  in  their  hands  : 
So  that  whether  an  estate  pur  outer  jue,  not  devised,  be 
real  or  personal  assets,  depends  upon  there  being  or 
not  beinga  special  occupant;  seeWestfarling  v.  West- 
farling,  3 Atk.  466.  Atkinson  c.  Baker,  4 Term  Rep. 
229.  Ripley  c.  Waterworth,  7 Vcz.  425;  but  Q.  whe- 
ther an  estate  pur  outer  vie,  though  no  special  occupant 
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freehold,  and  not  distributable  (d).  Yet 
whatever  comes  to  the  executors’  hands, 
or  they  are  intrusted  with  as  executors  (1), 

\ A I 1 1 Let.l  Vern.SJ. 

shall  be  assct.s  at  law  (e).  And  leaal  assets,  Gr»»c«  v. 

'■  ' ® PoweU.SVrro. 

248.  Anon. 

2 Vero.  405. 

Clutlerhueti  T.  Smith.  Fre.Ch.  127,  Bickhamr  Freeman.  Pro.  Ch,  I36.  Dethwicke 
y.  Caravan,  1 Lev.  224-  liurwell  v.  Currant,  Hard  405.  Lord  Mavhatn  v.  Harding, 
Bunb.  339.  Blatch  v.  Wilder,  1 .4lk.  420.  Wettfarling  T.  Wcitfarling,  3Atk.  466. 

were  named,  would  not  be  Iteld  real  assets  it'devised.  A s 
to  tortus  attendant  on  the  inheritance,  see  page  1 1 8, 1 19- 

(rf)  F.states  pvr  outer  vie,  in  case  there  be  no  special 
occupant  thereof,  and  not  devisc<l  according  to  the  slat, 
of  frauds,  are  now,  by  14  Geo,  II.  c.  20.  s.  9.  after 
payment  of  debts,  distributable  in  the  same  manner  as 
the  personal  estate  ot  the  testator  or  intestate. 

(e)  The  cases  referred  to  in  the  margin  proceeded 
upon  the  principle  of  law,  that  whatever  the  executor 
takes  executor,  or  in  respect  of  his  executorship, 
shall  be  considered  as  legal  assets.  But  there  are 
cases,  in  which  courts  of  equity,  adverting  to  the  cir- 
cumstance of  the  devisee  being  a trustee  of  the  real 
estate,  as  well  as  executor,  have  coiiaidered  the  real 
estate  as  a purely  trust  fund,  distributable  according  to 
the  principles  of  equity;  which,  aiming  at  equality, 
are  favourable  to  equitable  assets.  A non.  2 Vent.  133. 

Challis  V.  Casborn,  Pre.  Ch.  408.  Chambers  v.  Har- 
vest, Mosely,  123.  Hall  v.  Kandall,  Mosely,  323. 

Lewin  v.  Oakely,  2 Atk.  50.  Batson  v.  Lindegreen, 

2 Bro.  Ch.  Rep.  94.  And  the  circumstance  of  the  de- 
vise not  being  to  tha  executor  expressly  upon  trust,  or 
in  trust,  or  as  a trustee,  will  not  vary  the  rule;  if  there 
be  enough  in  the  w'ill  to  convert  the  executor  into  a 
trustee,  as  if  the  devise  be  to  him  and  his  heirs;  for  tlie 
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although  you  cannot  come  at  them  with- 
out the  assistance  of  equity  (/),  shall  be 
(j)  Wilton  T.  applied  in  a course  of  administration  f?): 

fieWing,  ‘ ‘ ' '' 

S Vem.  763. 

764  Cate 

ofSir  Cbirlea  Cox’a  Credilora,  S P.  Wm».  342-  1 Kolle'a  Rep.  56. 

nioitey  could  never  be  assets  in  the  hands  of  the  execu- 
tor’s heir,  nor  could  the  creditor  even  maintain  his  ac- 
tion against  such  heir.  Silk  r.  Prime,  1 Bro.  Ch.  Rep. 
Addenda,  p.  7.  See  also  Newton  v.  Bennett,  1 Bro. 
Ch.  Rep.  13, i,  and  Barker  v.  Boucher,  there  cited, 
140.  But,  if  the  executor  has  a merely  naked  power 
to  sell  qua  executor,  qiiare,  whether  the  assets  are 
legal  or  equitable?  See  .Silk  t>.  Prime,  and  Newton 
r.  Bennett.  It  has,  however,  been  determined,  that 
where  an  estate  descends  to  the  heir,  charged  with  the 
payment  of  debts,  it  will  be  legal  assets.  Fremoult  r. 
Dedire,  1 P.  Wms.  430.  Plunkett  v.  Penson,  2 Atk. 
290.  Young  0.  Dennet,  Dick.  Rep.  452.  The  autho- 
rity of  those  determinations  is,  however,  materially 
weakened,  if  notde-stroyed,  by  the  decisions  in  Hargrave 
r.  Tindal,  July  9,  1753.  1 Brown’s  Ch.  Rep.  Ad- 

denda, p.  6.  and  in  Batson  v.  Lindegrecn,  2 Bro.  Ch. 
Rep.  94.  Beiby  v.  Ekius,  7 Vez.  319.  Shiphard  r. 
Lutwidge,  6 Vez.  26.  So  that  every  thing  may  be  con- 
sidered as  equitable  assets  which  the  debtor  has  made 
subject  to  his  debts  generally,  and  which,  without  his 
act,  would  not  have  been  subject  to  his  debts  generally. 

(/)  Therefore,  if  a mere  trust  estate  descend  on  the 
heir  at  law,  though  it  may  be  necessary  to  come  into 
equity  to  reduce  it  into  possession,  yet  it  will  be  con- 
sidered as  legal,  and  not  as  equitable  assets,  such  trus^ 
estate  being  made  assets,  not  by  the  act  of  the  parly  but 
by  statute.  And  if  yf.  mortgage  for  years,  and  the  r«- 
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Otherwise,  where  you  raise  assets  where 
tliere  were  none  in  law  (g).  Yet,  even 
there,  real  securities  shall  be  first  satisfied, 
and  then  the  debts  by  bond  and  simple 
contract  to  be  paid  in  average ; for  any 
other  method  would  become  impracti- 
cable. And  the  rule  is,  where  there  are 
legal  and  also  equitable  assets,  the  cre- 
ditors, who  will  take  their  satisfaction  out 
of  the  legal  assets,  shall  have  no  benefit  of 
the  equitable  assets,  till  the  other  creditors. 


version  in  fee  be  in  him,  it  will  be  legal  assets. 
Countess  of  Warwick  e.  Edwards,  Dick.  Rep.  61. 
But  an  equity  of  redemption  of  a mortgage  in  fee,  being 
a merely  equitable  interest,  and  not  made  assets  by  any 
legislative  provision,  will,  therefore,  be  considered  as 
equitable  assets.  Plunkett  d.  Penson,  2 Atk.  294.  So 
if  a termor  for  years  mortgage  his  term,  the  equity  of 
redemption  will  be  equitable  assets.  Case  of  Sir 
Charles  Co.x’s  Creditors,  3 P.  Wins.  342.  Hartwell 
V.  Chitters,  Anibl.  308. 

(g)  From  the  cases  referred  to  in  the  preceding  notes 
('),  if),  it  may  be  collected,  that  assets  are  considered 
as  equitable,  either  in  respect  of  the  intent  of  the  tes- 
tator, or  of  the  nature  of  the  testator’s  interest  in  the 
property.  In  the  first  case,  as  already  observed,  the 
charge  upon  the  real  estate  must  be  for  the  payment  of 
debts  generally,  and,  in  the  latter  case,  the  interest  of 
the  party  in  the  property  must  be  a purely  equitable 
interest,  and  not  made  legal  assets  by  any  statute. 
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who  can  only  be  paid  out  of  tliose  assets, 
have  received  out  of  tht'm  an  equal  pro- 
portion  of  their  respective  debts  (3)  ; and 
wherever  the  testator's  intent  appears, 

Wiujr4i7.  the  lands  shall  be  liable,  without  express 

Hasicwood  V.  r i • i > * . 

p.ipo,  3 p.  words,  to  the  payment  ot  his  debts  (4). 

Morrice T.  Dp.  And  SO  far  arc  Creditors  favoured,  that  if 
the  profits  will* not  raise  the  sum  in  a 
convenient  time,  they  may  sell  (5). 

1 Vern.'  45. 

Troll  V.  Vernon.  Prc.Ch.  430.  BeachcroUT.  Beachcroft,  V Vern.  690.  Harris t.  In- 

rledew,  3 P.  Wm».  91.  King  V.  King,  3 P.  Wm».  3S8.  Ballon  v.  Nichol,  Forrert. 

110.  Earl  ol  Godoipbin  T.  Pcnncck,  S Vez.  271.  Kklneji  v.  Couumaker,  2 Vet. 

Jun.  266.  Kigbtlj  t.  Kighlljr,  2 Vei.  Jun.  S28.  Williani)  T.  Chille;,  3 Vca.  64S- 

SballcrOM  t.  Finden,  3 Vez.  738.  (6)  See  b.  1.  c 6-  ^ IS. 


srcTio-v  ri. 


The  course  and  order  of  payment  of 
debts  by  an  executor  at  law  is,  1st,  (/<> 
Debts  due  to  the  king  upon  record  : 
2dly,  Judgments  obtained  in  a course 
of  justice  in  adversary  suits  against 


(A)  Our  author  has  omitted  to  notice  the  right  of  the 
e.xecutor,  in  the  first  place,  to  pay  funeral  and  testa- 
mentary charges.  Wentw,  Off-of  Exec,  ch.tC.  p.  1-29- 
2 Bla.  Com.  511. 
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tlie  testator  (i),  altliough  by  mrre  confes- 
sion, and  without  defence  in  any  court  of 
record  (1);  and,  of  two  judgments,  hecnwenwt. 
who  sues  first  must  be  preferred  (2)  ; but, 
before,  it  is  at  the  election  of  the  executor 
to  pay  which  he  will  first,  only  a ji'clg- (**sLicomb 
inent  in  a foreign  country  (k).  as  France, » cro*,,  i 
.18  to  be  consulered  but  as  a simple  con- 
tract (3);  and  a decree  in  this  court  f/)  (3)DupioinT. 

' ' ' ^ J)e  Roven,  » 

, Vera.  940. 

(()  It  msy  be  material  to  remark,  that  this  priority 
does  not  extend  to  judgments  obtained  against  or  con- 
fessed by  the  executor,  Off.  of  Ex.  137  ; nor  to  judg- 
ments not  docketted  pursuant  to, the  4 & 6 W.  & .M. 
c.  20.  Hickey  r,  Hayter,  6 Term  Rep.  384  ; nor  will 
ajudgment  though  docketted  prevail  against  debts 
which,  by  particular  statutes,  are  to  be  preferred 
to  all  others ; as  the  forfeitures  for  not  burying  in  wool- 
len, 30  Car.  II.  c.  3 ; money  due  from  overseers  of  the 
poor,  17  G.  II.  c.  38  ; for  letters  to  the  post  olfice,  9 
Anne,  c.  10,  and  some  others. 

[k)  See  Walker  f.  Witter,  Doug.  Rep.  1,  where  the 
point  it  fully  considered. 

{/)  This  is  too  generally  stated  ; for  though  a final 
decree  be  equal  to  a judgment  at  law,  in  the  course 
of  administration  of  assets,  see  Darston  r.  E . of  Or- 
ford,  Pre.  Ch.  188.;  3 P.  Wms.  402.;  Morrice  v. 

Bank  of  England,  Forrest.  217.  Smith  v.  Stiles, 

• Atk,  384  ; and  though  an  executor  or  administrator 
shall  not  be  allowed  for  debts  paid  after  a decree  to  ac- 

vot.  11.  I)  D 
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(i}  ?earle  ▼. 
Laor,  S V'cro. 
89.  Pcpioe  T. 
Switburne, 
Bunb.  48, 
Marrice  ». 
Bank  of  Rng- 
landV  Foimt. 
917.Biihop  T. 
Godfrey,  Pre. 
Ch.  1 79.  Dar- 
•tonT.  Earl  of 
Orford,  Pre. 
Cb.  1 88  .8  P. 
Wmi.  40!.  in 
a note. 

(5)  SearleT. 
Lane,  3 Vern. 
88. 

(6)  Went*. 

oer.ofEx.138. 

(7)  Harrifoa'a 
Case,  5 Rep. 
SB.  b. 

(g)  Wentw. 
oir.  of  Ex. 
S41.  142. 


is  equal  to  a judgment  at  law  (4)  ; but,  if 
the  decrees  passed  by  default,  he  may  con- 
test the  realty  of  the  debt  (5J  : 3dly,  Sta-,. 
tutes  or  recognizances  : and  of  these, 

whoever  getteth  first  hold  of  the  goods 
in  execution  shall  be  preferred  ; but,  be- 
fore, the  executor  may  give  preference 
to  which  he  will  (6) ; but  neither  of  these, 
before  they  are  broken,  do  take  place  of 
specialties  (7)  t 4thly,  Specialties  by  bond 
or  bill ; and  of  such  specialties,  that  is  to 
be  preferred  whose  time  of  payment  is 
already  come,  especially  if  it  be  demand- 
ed (8) ; but,  in  equal  degree,  he  .may  pay 
himself  first  (;»),  and  any  stranger,  not- 


count,  but  In  taking  the  account  muststamlin  the  place 
of  the  creditors  he  has  paid,  Jones  c.  Jukes,  2 Ves.  jun. 
519;  yet  it  is  nut  equal  to  a judgment,  so  as  to  affect 
the  lands  of  the  debtor.  Astky  v.  Powis,  I Vea,  4P0'. 
Bligh  V.  F.arl  of  Darnley,  2 P.  Wnis.  l»21. 


(m)  In  aquali  jure  potior  eil  conditio  pouidenth,  is  the 
principle  u]>un  which  the  executor’s  right  of  retaining 
is  fouiideil,  according  to  the  opinion  of  some  (vide 
NY entwortb's  Ofllce  of  E\.  142.)  s but  acconling  to  Sir 
Wm.  Blackstonc,  it  is  grounded  upon - this  reason, 
that  the  executor  cannot,  without  an  apparent  absur- 
dity, coiniuence  a suit  against  biinselfas  representative 
of  tbe  deetased,  to  recover  that  which  is  due  to  him  in 
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withstanding  a verbal  demand  («),  if 
no  suit  be  commenced  ; and  if  severa 
suits  are  commenced,  he  who  first  hath 
judgment  must  be  first  satisfied.  But  be- 
tween  a debt  by  obligation,  and  a debt  for 
rent,  or  damages  upon  a covenant  broken, 
there  seems  to  be  no  diflference  ; that  is  a 
rent  behind  at  the  time  of  the  testator’s 
death.  And  if  the  testator  died  a few 
days  before  the  rent  became  due,  it  would 
not  make  it  the  executor’s  debt,  for  the 
rent  issues  from  the  profits.  But  if  the 

his  own  private  capacity ; 3 Bla.  Com.  p.  ig.  Yet  one 
executor  shall  not  be  allowed  to  retain  his  own  debt  in 
prejudice  to  that  of  his  co-executor  in  equal  degree.but 
both  shall  be  discharged  in  proportion.  11  Viiier’s  Ab. 
tit.  Exec.  (D.  2.)  That  an  executor  may  not  retain  his 
own  legacy,  see  Bntler  r.  Wallis,  2 Freera.  134 
Hardy  v.  Freelove,  7 Aug.  1800,  Rolls. 

(«)  It  may  be  material  to  pbserve,  that,  of  debts  of 
record,  the  executor  must  take  notice  at  his  peril  • 
Searle  r.  Lane,  2 Vern.  88  ; but,  as  to  debts  due  by 
bond,  or  other  specialties,  although  the  law  requina 
that  debts  shall  be  paid  according  to  their  priority,  yet 
It  Seems,  that  an  executor  may  pay  a debt  on  a simple 
contract  before  a spacialtyi  if  her  have  no  notice  of  such 
specialty ; for  otherwise  it  might  be  in  the  power ofthe 
obligor  to  ruin  the  executor,  by  keeping  his  bond  in  his 
pocket  until  the  executor  had  paid  away  all  the  assets  in 
discharging  simple  contract  debu.  See  Britton  c.  Ba- 
thnrst,  3 Lev.  115.  Hawkins  v.  Day,  Dick.  155. 

D D 2 
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lessor  distrain  for  the  rent  arrear,  the  e.xe- 
cutor  cannot  plead  fully  administered,  as 
if  debt  had  been  brought.  Nor  can  the 
distress  betaken  after  in  execution  upon  a 
judgment  or  statute  of  the  testator’s,  al- 
though replevied  ; because  it  is  but  in  the 
case  of  a prisoner  bailed,  who  is  still  in 
some  sort  in  custody  of  the  law.  Also, 
the  land  is  chargeable  with  distress  from 
the  very  making  of  the  lease,  and  the  rent 
js  a debt  of  a real  nature,  and  so  superior 
to  personal  debts  ; and  they  were  found 
levant  and  couchant  upon  the  lands;  so 
that  if  they  had  been  an  under-tenant’s  oi 
stranger’s  cattle  they  might  have  been 
distrained  (o).  Lastly,  assumptions  (p)  or 
promises  before  legacies,  or  the  reasonable 
part  of  the  wile  or  children,  to  which  by 
custom  in  some  countries,  they  are  entitled ; 
for  it  concerns  the  soul  of  the  testator  to 

(o)  See  Wentworth’s  Ofike  of  Executor,  where  the 
law  upon  this  is  verj'  ably  staled. 

(p)  Among  simple  contracts.Sir  William  Blackslone 
observes,  that  senants  are,  by  some,  with  reason,  pre- 
ffcoed  to  any  other  ; and  so  stood  the  ancient  law, ac- 
cording to  Bfacton  and  Fleta.  who  reckon,  among  the 
Crst  dcbuto  be  pa'id,'^»«rr//»a  stnknlium,  tt  stiptndim 

fuinularutn.  9 Com.  511. 

^ • 


Digitized  by  Google 


PUI.Ch.  II.  §2. 


OF  P.'iYMENT  OF  DEBTS. 


406 


have  all  duties  and  debts  to  others,  tes 
alknum,  satisfied,  before  voluntary  gifts  or 
bequests  (9).  And  legacies  are  gratuities 
and  no  duties,  and  therefore  an  action  >5S. 
will  not  lie  at  common  law  for  the  re- 
covery of  a legacy  {q).  But  legacies  shall 
be  paid,  notwithstanding  any  covenant  not 
actually  broken,  for  a covenant  is  no  duty 
till  it  is  broken,  and  it  shall  be  presumed 
it  will  not  (10).  Now  what  is  said  of  the  Abr.9M°*** 
right  method  or  order  of  payment  of  ■ 
debts,  discovereth  how  and  by  what  means 
an  executor  may  waste  them  ; and  so  much 
he  hath  still  in  right,  according  to  the 
rule,  pro  possessore  habetur  qui  dolovel  inju- 
ria desiit possidere  (11) ; and,  therefore,  he 
has  still  the  same  advantage  of  preferring  i6». 
which  creditor  he  will,  in  equal  degree, 
as  aforesaid.  But  if  there  be  no  particular 
rliotives  from  the  nature  of  the  debts  or 
legacies,  or  the  circumstances  of  the  par- 
ties, in  J'oro  consdentia  he  ought  to  pay 
every  one  in  proportion,  and  let  the  loss 

[q\  See  Atkins  r.  Hill,  Cowp.  2S1.  Buller  Vj.  PrU 
131,  in  which  it  is  held,  that  an  action  would  lie  up' 
on  promise  by  an  executor  to  pay  a legacy;  but  in 
Decks  r.  Strutt,  5 Term  Rep.  G90,  it  was  held,  that 
•uch  an  action  would  not  lie. 
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be  equal.  And  so  was  the  civil  law,  and 
the  ancient  law  of  this  realm  excepto  do- 
mini  regis  privilegio  Jiat  ubique  defulcatio  ; 
and  by  the  law  of  God,  they  shall  be 
bound  to  do  what  is  most  profitable  for  the 
soul  of  the  testator. 


SECTION  IIL 

But  the  executor  may  retard  one 
action  (r),  and  confess  judgment  to 
another  subsequent  action,  and,  in  some 
cases,  is  obliged  to  confess  judgment  for 
his  own  defence,  and  plead  (»)  such  judg- 

(r)  A n executor  may  retard  an  action  by  legal  delays, 
as  imparlance  and  essoins,  S(C.  to  prefer  one  creditor 
before  another;  but  he  may  not  do  it  by  false  pleading 
of  what  lieth  in  his  own  knowledge ; otherwise  if  a 
falsity  lie  not  in  his  own  knowledge,  as  non  at  factum 
tatatoris Parker  o.  Dee,  2 Ch.  Ca.  300,  SOI. 

(«)  If  the  executor  do  not  plead  a prior  judgment, 
but  allow  the  plaintiff  in  the  depending  action  to  ob. 
tain  judgment  by  default,  or  otherwise,  and  there  be 
noatsets  to  satisfy  the  subsequentjudgment,  the  exe« 
cutor  will,  in  an  action  on  such  judgment,  suggesting  a 
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ment  to  otlier  actions  then  depending: 
Otherwise  if  several  actions  should  cpme 
to  be  tried  at  the  same  time,  he  might  be 
doubly  charged,  and  obliged  to  answer  the 
value  of  the  assets  twice  over.  But  a vo- 
luntary payment  made  after  an  original 
filed,  or  bill  exhibited  (^)  shall  not  be  al- 


dtuutant,  he  chargeable  tberewilh.  Rock  r.  Layton, 
1 Ld.  Raymond,  589.  Skelton  c.  Hawlins,  1 Wils 
S5& 

(/)  So  held  by  Lord  Keeper  M' right,  in  Darston  r, 
Earl  of  (^rford,  Pre.  Cli.  188:  upon 'the  authority  of 
several  a<\iadg^  ca^  ;,  Bright r.  tVoodward,  1 Vem.’ 
360;  Joseph  r.  Molt,  Pre.  C'h.  79;  but  the  decree 
was  reversed  in  the  House  of  Lords  princi]la!fy  because 
the  debts  were  of  equal  degree : And  a decree  of  the 
court  of  Chaitcery  cannot  be  pleaded  at  law  to  an  ac- 
tion brought  against  an  executor  upon  another  dehtof 
equal  degree;  see  3 P.  Wms.  401  {Fj-  But  though  a 
decree  cannot  be  pleaded  at  law,  yet  it  is  now  settled 
that  a decree  in  the  court  of  Chancery  as  to  administra- 
tion, is  equal  to  a judgment  at  law.  If,  therefore,  a 
decree  have  areal  priority  in  point  of  time,  and  not  by 
fiction  and  relation  to  the  first  day  of  term,  it  will  be 
preferred  in  the  order  of  payment  to  subsaiuenl  judg. 
ments;  and  the  judgment-creditor  will  be  restraiued 
from  proceeding  at  law  against  the  executor.  Morrice 
V.  Bank  of  England,  Forrest.  S17  ; see  gUo  Joseph  r. 
Mott,  Pre.Ch.  Tdr  Harding  p.  Edge,  1 Vero.  143  j 
Brooks*.  Reynolds,  1 Bnx.lBS;  Martin  *.  Martin,' 
1 Vcf«  211;  Smith 'ii.:Eyles,'0a^ki  385.  ,, 
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lowed.  Yet  even  in  the  case  of  a volutv* 
tary  payment,  it'  the  suit  at  law  be  not  by, 
original,  but  for  the  purpose  upon  a latitat^ 
out  of  the  King’s  Bench,  there  a voluntary 
payment  shall  stand  good,  tiiough  after 
(i)Goadfei.  the  Hction  brousrht  fl);  for  the  latitat, 

low  V.  Bur-  . . . 

chcii,  9 vcm,  supposing  a trcspass,  gives  no  notice  ot  a 
V . DaDTon,  1 debt ; and  so  of  a subpoena  out  of  the 
^')w™Dtw*^*  chequer  (2).  But  the  bringing  of  a bill 
in  equity  is  not  stronger  nor  can  bind  the 
assets  more  than  the  bringing  of  an  origi- 
nal at  law;  and  therefore  a judgment 
confessed  by  the  executor  to  a bond  ere* 
ditor  suing  at  law  (m)  after  the  bill 
brought  in  this  court  by  the  plaintiff,  who 
was  also  a bond  creditor,  shall  be  allowed 
(3)Goodfei-  upon  account  f3).  But  a iudgment  vo- 

low  V.  Bur-  , r ^ \ \ 

.hett,8Vera.  luntarily  confessed  by  an  executor,  pend- 

300. 


(u)  It  may  be  proper  here  to  observe,  that  if  the 
executor  find  the  afiairsof  liis  testator  so  complicated 
as  not  to  allow  of  his  safely  administering  his  estate, 
he  may  institute  a suit  against  the  creditors  for  the  pur- 
pose of  having  their  several  claims  arranged  by  the  de- 
cree of  the  court.  Buckler.  Atleo,  2 Vem.  37.  But 
such  bill  will  not  entitle  him  to  an  injunction  to  restrain 
any  creditor  from  proceeding  against  him  at  law  ; it 
being  necessary  fbrsuch  purpose,  that  there  be  a suit 
' or  decree,  under  which  the' creditor  can  establish  his 
debt.  Rush  r.  Higgs,  4 Vez.  641.* 
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ing  a bill  here,  sliall  not  be  allowed  upon 
an  account  of  assets  (4). 


(i)  Sarrejr  r. 
Smallej,  t 
Vern.  tbi.  1 
Eq.  Cl.  Ab. 
310. 


SECTION  IV. 

And  it  is  the  duty  of  an  executor  to 

pay  the  testator’s  debts;  therefore,  if 

he  pays  them  with  his  own  money,  %c. 

the  testator  becomes  indebted  to  him  in 

the  like  sum  (1).  For  it  is  but  reasonable, 

when  a man  pays  money  lawfully,  that  w. 

should  be  paid  again,  and  because  thed«rd.  Hob. 

same  hand  is  to  pay  and  receive,  so  that 

he  cannot  have  an  action  against  himself 

for  the  debt ; therefore  he  may  retain  (2)  (t)CUySooT. 

'O’  SpettfCTi  Mo> 

so  much  of  testator’s  goods,  and  pay  him-  s. 
self(t)).  So  if  an  executor  with  his  own 
money  redeem  a pledge  of  the  testator's 
for  the  full  value,  the  property  is  imme- 

(v)  For  the  same  reason,  among  debts  of  equal  de- 
gree, an  executor  or  administrator  may  retain  the 
amount  of  his  debt  Cock  t>.  Goodfellow,  10  Mod, 

496. 
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diately  changed  by  the  redeniption,  and 
it  is  not  assets  in  his  hands ; for  this  seems 
sort  of  selling  it  to  himself  (3):  But 
otherwise,  if  for  less  than  the  value ; the 
surplus  is  assets  in  his  hands.  So  if  a 
specific  legacy,  as  three  gowns,  ^c.  is  de- 
vised, and  the  legatee  takes  money  in  sa- 
tisfaction of  them,  this  amounts,  Erst,  to 
a consent  of  the  executor  to  the  legacy, 
and  then  it  is  at  the  same  instant  a sale 
by  the  legatee  to  the  executor  for  the 
money. 
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CHAP.  III. 


Of  making  an  Account. 

SUCTION  I. 

But  all  equal  laws  of  every  well- 
governed  commonwealth  have  favoured 
the  execution  of  testaments  and  last  wills 
of  men  deceased,  and  have  taken  special 
care  that  they  should  not  be  frustrated. 
And  surely,  if  it  be  agreeable  to  reason, 
that  stewards,  receivers,  bailiffs,  guardians, 
factors,  and  such  as  have  to  deal  for 
other  persons,  should  be  accountable  of 
their  several  offices,  with  greater  reason 
may  it  be  maintained,  that  an  executor 
ought  to  be  subject  to  account ; for  they 
for  the  most  part  have  to  deal  for  such  as 
are  living,  who  may  have  an  eye  to  what 
they  do  : but  an  executor  is  intrusted  for 
a dead  person,  who  is  totally  ignorant  of 
it,  if  his  executor  deal  unjustly.  Besides, 
from  the  care  and  caution  that  is  taken, 
as  well  by  the  civil  as  the  ecclesiastical 
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law,  in  making  inventories,  we  may  learn 
the  necessity  of  making  of  an  account ; 
for  if  e.\ecutors  were  not  accountable  (a), 
the' use  of  inventories  were  to  little  pur- 
pose. The  end  for  which  this  account  is 
required  is,  that  the  will  may  be  fully  ac- 
complished ; and  therefore  all  that  have 
interest  are  to  be  cited  to  be  present  at 
the  making  of  it,  as  the  creditors  and  le- 
, gatees,  otherwise  the  account  shall  not  be 
^Swinburne,  prejudicial  to  them  (1). 

(a)  Tbestat.of  H.  VIII.  (21  H.  VIII.  c.  1.  § 4.)  docs 
not  require  the  presence  of  all  persons  interested  at  the 
making  ofthe  inventory,  but  of  two  at  the  least ; and 
provides  for  the  absenca  of  all  persons  interested,  by 
requiring,  in  such  case,  the  presence  of  two  credible 
persons. 


SECTION  II. 


And  if  we  respect  what  is  to  be  per- 
formed by  the  executor,  who  roaketh 
the  account,  he  is  not  only  to  declare 
what  goods  and  chattels  belonging  to  the 
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testator  (b)  he  hath  received,  and  what 
debts  and  legacies  he  hath  paid  for  the 
testator,  and  to  make  due  proof  of  every 
payment,  that  is  to  say,  of  lesser  sums  by 
his  oath,  and  of  greater  sums  by  other 
proofs,  such  as  the  ordinary  shall  allow 
of;  but  also  if  any  thing  do  remain  of  the 
said  goods  and  chatties,  the  funerals,  to- 
gether with  the  debts  and  legacies  being 
satisfied  and  discharged,  the  same  ought 
to  be  employed  and  disposed  of  in  pioa 
usus  (c).  Neither  ought  the  executor,  by 
the  ecclesiastical  law,  to  apply  any  part 
thereof  to  his  own  private  use,  more  than 
is  given  him  by  the  testator,  or  which  the 
ordinary  shall  allow  him  for  his  labour,  or 
for  the  like  consideration,  viz.  honest, 
moderate,  and  not  sumptuous  expences, 
according  to  the  condition  of  the  per- 
son (1).  And  for  strictness,  no  funeral  (ijswinbunie, 
charges  are  allowed  against  a creditor, 
except  for  the  coffin,  ringing  the  bell, 
parson,  clerk,  and  bearers’  fees ; but  not 
for  pall  or  ornaments  (2).  But,  by  the  (s) shuiiyt 
common  law,  although  an  executor  was  a»6. 

[b)  As  to  what  things  are  to  be  put  in  the  inventory, 
see  4 Burn's  Ecclesiastical  Law,  *2S3. 

(c)  This  notion  has  been  long  exploded. 


Digitized  by  Coogle 


414  A TRl'ATISE  OF  EQUITY.  Book  IV. 

compellable  to  account  before  the  ordina- 
ry, and  so  was  an  adrninistrator ; yet  the 
ordinary  was  to  take  the  account  as  given, 
in,  and  could  not  oblige  them ' to_  prove 
the  items  of  it,  nor  swear' the  truth  of 
them  (d.)  So  it  was  if  a creditor  sued  in 

(d)  It  appears  that  executors  and  administrators 
were,  by  stat.  Edward  III.  bound  to  account  before  th^  ' 
ordinary  ; but  the  ordinary' was  to  take  the  account  as 
given  in,  for  he  could  not  oblige  them  to  prove  the 
items  of  it,  or  to  swear  to  the  truth  of  it.  Neither 
could  a creditor  falsify  such  account  in  the  ecclesiasti- 
cal court,  for  his  remedy  was  at  common  law;  Bel- 
lamy r.  Aldcn,  Noy’s  Rep.  78:  but  a legatee  might 
falsify  such  account,  as  may  the  next  of  kin,  since  the 
statute  of  distribution.  Archbishop  of  Canterbury  e. 
Willis,  I Salk.  315.  By  the  21  H.  VIII.  c.  5.  § 4,  ex- 
ecutors and  administrators  rre,  however,  bound  to  de- 
liver to  the  ordinary  an  inventory  of  the  effects  ofthe 
deceased,  upon  oath,  if  thereunto  lawfully  required. 

But  the  truth  of  this  inventory  cannot  be  controverted 
in  the  ecclesiastical  court;  Hinton  v.  Parker,  8 Mod. 

168.  Catchside  v.  Ovington,  3 Burr.  1922;  but  see 
Swinb.  pt.  6,  § 20,  who  observes,  that  if,  upon  exa- 
mination ofthe  account,  it  doth  appear  that  the  exe- 
cutor hath  not  dealt  faithfully,  the  account  is  to  be  re- 
jected. As  to  when  an  administrator  is  to  account, 
the  condition  ofadministration-bonds,  since  the  statute 
of  distribution,  being,  that  the  will  account  at  a day  . 
certain,  he  must  account  accordingly,  and  that  with-  ..  , 
out  citation  or  suit;  and  this  account  roust  be  in  court; 
see  Archbishop  ofCanterbury  o.  Willis,  I Salk.  316.,  ., 
Creensidev.  Benson,  3 Atk.  248.  The  Jurisdiction  of  ; 
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the  ecclesiastical  court ; for  he  had  a pro- 
per remedy  at  common  law.  But  other- 
wise, if  a legatee  had  sued  for  an  account, 
or  the  next  of  kin,  who  is  a legatee  by  the 
statute  of  22  Car.  II.  of  distribution,  for 
the  legatee  had  no  other  remedy.  Yet, 
in  such  case,  if  the  executor  would  pay 
him,  he  could  not  sue  further,  for  he  had 
right  done  him,  and  the  executor  was  not 
liable,  but  of  necessity  that  right  might 
be  done  (3).  (s)  Arch. 

biihopofCao- 

the  ecclesiastical  court,  being  so  evidently  defective  in  waUMsilk. 
the  case  of  creditors,  has  rendered  it  necessary  for^*®- 
them  to  resort  to  courts  of  equity,  wliich  not  only 
require  the  executor  or  administrator  to  swear  to  his 
*ccount,  but  alsoallow  the  creditor  to  contest  it,  and 
when  the  debt  is  established,  if  there  be  assets,  decrees 
its  payment.  And  as  legatees  are  not  entitled  to  pay- 
ment  of  legacies  until  all  debts  are  paid  ; and  as  the 
payment  of  debts  cannot  be  enforced  in  the  ecclesiasti- 
cal court,  it  is  now  become  the  usual  course  for  legatees 
to  seek  payment  of  their  legacies  by  suit  in  equity,  as  do 
also  the  next  of  kin  for  distribution  of  an  intestate’s 
e8tate,thcre  being  no  words  in  the  statute  of  distribution 
to  exclude  the  jurisdiction  of  a court  of  equity  in  the 
case  of  an  intestacy  ; Matthews  r.  Newby,  1 Vern.  134; 
and  the  spiritual  court  not  having  jurisdiction  in  cases 
where  therc  is  a will,  and  the  residue  undisposed  of. 

Petit  V.  Smith,  5 Mod.  247. Lord  Raymond,  86,  see  also 
b.  4.  part  1.  c.  1.S2.  As  to  executors  withdrawing- 
outof  the  Jurisdiction  of  our  courts,  and  tempory  ad- 
ministration to  be  granted  thereon,  see  Raiasford  «. , 

Taynton,  7 Vez.  460.  
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SECTION  m. 


An  executor  de  son  tort  is,,  where  a 
the  office  of  an  execu- 


stranger  assumes 


tor,  by  jierforming  some  acts  (e)  which 
are  proper  to  an  executor,  as  by  paying 
himself  or  other  creditors  with  the  goods 
of  the  deceased,  or  b}'  taking  them  into 
(i)Swinbon>e,  his  possession  (1)  ; for  he  must  not  be  his 
own  carver,  because  of  the  great  incon- 
venience  and  confusion  that  would  ensue 
cue.  6^*.  every  creditor  should  strive  to  satisfy 
**••••  himself  first.  And  he  cannot  take  advan- 
tage of  his  own  wrong,  as  to  retain  for 
his  debt.  But  all  lawful  acts  that  a wrong- 
does  are  good  (2 j.  Yet  regularly  it 

ofKx.  179,  cannot  be  said  administration,  unless  he 
1$0. 

does  what  an  administrator  ought  to  do  ; 
as  by  employing  them  for  the  testator’s 


(e)  Doin?  acts  of  necessity  or  humanity,  as  locking 
up  tlie  goods,  or  burj'ing  the  deceased,  or  feeding  his 
cattle,  will  not  amount  to  such  an  intermeddling  as 
will  charge  a man  as  executor  of  hia  own  wrong ; 
2'Bla.  Com.  507.  tiodolp.  pt  2.  c.  8.  § 3.  As  to  what 
^intenneddliDg  will  so  charge  a person,  see  Wentw. 
Off.  of  £x.  chap.  14. 

,2 

• A . 
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use,  for  the  good  of  his  soul.  And  where 
there  is  one  executor  of  right,  who  proves 
the  will,  another  shall  not  be  executor  of 
his  own  wrong  by  construction  of  law  (J  ). 

But  if  he  claims  in  such  case  to  be  exe- 
cutor, there,  because  of  such  express  ad- 
ministering as  executor,  he  may  be  charged 
as  executor  of  his  own  wrong,  though 
there  be  another  executor  of  right  (3). 

In  case  of  intestacy,  there  is  this  diversity  its.  Rea<r» 

1 ./■  TT  If  • . ra»c.  SRep. 

taken,  it  II.  gets  goods  of  an  intestate  in-  ss.b. 
to  his  hands  after  administration  is  actu- 
ally granted,  it  docs  not  make  him  ex- 
ecutor of  his  wrong  (g) : But  if  he  gets 
the  goods  into  his  hands  before,  though 


(_/')  Except  where  the  goods  taken  by  him  never 
came  to  the  executor,  but  were  in  a remote  part;  in 
which  case  he  becomes  executor;  for  as  it  were  mis- 
chievous to  the  executor  if  he  should,  by  possession  in 
law,  cast  upon  him,  stand  chargeable  with  those  goods 
in  a remote  place  purloined,  as  assets  iu  his  hands;  so 
were  it  as  mischievous  to  creditors,  if  neither  executor 
by  right,  nor  this  stranger,  as  an  executor  by  wrong, 
should  stand  liable  to  creditors  for  them.  Ofi'.  of  £x. 
175, 17(i. 

» I 

(g)  Unless  the  administration  lie  obtained  collusive- 
ly,  by  means  of  the  person  having  the  goods;  in  which 
case,  the  43  Eliz.  cb.  S.  charges  the  person  having  the 
goods,  &c.  of  the  intestate,  as  executor  dt  ton  tort, 
vox..  II.  B E 
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administration  be  granted  afterwards,  ye* 
‘ he  remains  chargeable,  as  a wrongful  ex- 
ecutor; unless  he  delivers  the  goods  over 
to  the  administrator  before  the  action 
brought,  and  then  he  may  plead  plene 
administravil  ; and  if  he  takes  upon  him 
to  act  as  executor,  he  is  chargeable  at  all 
(4)  .\boo.  events  (4)  (A), 

1 Silk.  SIS.  \ \ ' 


[It)  I cannot  conclude  this  chapter,  which  treats 
upon  a subject  of  the  most  extensive  and  important 
concern,  writhout  recommending  to  the  reader  to  avail 
himself  of  the  advantage  which  the  learning  and  in- 
dustry of  Mr.  Gw’illim  affords  him  in  his  new  edition 
of  Bacon's  Abridgment, — title  Executorsand  Adminis- 
trators. 


Digitized  by  Google 


Ch.1. 1 1.  OF  DAMAGF.S  AND  INTEREST. 


419 


BOOK  THE  FIFTH. 

OJ"  Damages  and  Interest. 


CH.\P.  I. 
Their  Nature. 


SECTION  I. 

Since  a man  is  bound  in  equity,  not 
only  to  perforin  his  engagements  but 
also  to  repair  all  the  damages  that  ac- 
crue naturally  from  the  breach  of  them, 
we  ought  not  to  omit  trealing  of  thete, 
and  especially  of  interest,  which  is  the 
most  frequent  of  all,  it  being  the  common 
measure,  where  the  contract  is  for  money, 
though  in  its  own  nature  more  incerlam 
than  any  other.  But  it  is  now  fixed  to 
a certain  portion  of  the  sum  lent;  for,  to 
cut  off  the  infinite  variety  of  liquidations 
and  law-suits,  which  might  be  occasioned 

, K K 2 
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by  the  non-payment  of  money,  it  was 
absolutely  necessary  to  settle,  by  a law,  an 
uniform  reparation  for  all  the  sorts  of 
damages  arising  thence  (a).  But  there 
was,  besides,  a natural  reason,  which 
made  this  regulation  as  equitable  as  it  was 
useful  to  the  public ; for  the  damages 
which  proceed  from  other  causes  do  all 
spring  from  some  engagement,  wdiich 
points  out  the  nature  of  the  loss,  if  he 
fails  to  perform  it,  and  determines  pre- 
cisel}'  the  quality  of  the  reparation  to  be 
made.  But,  in  the  case  of  those  who  owe 
money,  it  is  otherwise.  Anddebtors  being 
all  obliged  to  one  and  the  same  thing,  the 
respective  damages  which  the  creditors 
may  suffer  are  accidents  they  could  not 
foresee,  nor  are  obliged  to  answer ; so-  that 


(n)  Domat,  from  whom  our  author  appears  to  have 
extracted  the  whole  of  this  section,  has,  vol.  1.  b.  3. 
tit.  5.  most  fully  and  ably  considered  the  subject;  and, 
asthedisquisition  would  much  exceed  the  province  of  a 
note,  I must  beg  to  recommend  his  observations  to  the 
perusal  of  thost;  who  wish  for  a more  particular  view  of 
the  reason  of  the  difference  stated  between  interest  of 
money  anil  other  damages.  The  reader  will  also  find 
his  industry  abundantly  requited  in  extending  his  re- 
searches to  the  reasoning  of  Pothierupon  the  same  sub- 
ject. Truitt  (Its  Obligations,  partie  1.  ch.  S.  art.  3. 
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they  are  all  bound  only  to  the  same  re- 
paration of  damages  ; and  this  could  not 
be  made  more  just  or  more  certain,  than 
by  fixing  it  at  the  value  of  the  common 
profits  that  may  be  made  of  money  by  a 
lawful  commerce  (b).  As  for  damages 


[b]  Domat  remarks,  that  “ this  has  been  done  by 
comparing  money,  which  makes  the  price  of  all  things, 
to  those  things  which  produce  naturally  some  profit ; 
and  by  regulating  the  profits  of  a sum  of  money  ac- 
coidiiig  to  the  profit  that  is  made  of  a thing  of  like  va- 
lue; and  seeing  the  most  ordinary  and  natural  profits 
arc  those  which  lands  yield,  the  reparation  of  damages, 
which  ought  to  be  paid  to  creditors  in  sums  of  money, 
who  arc  not  paid  at  the  time  of  payment,  is  estimated 
at  the  rate  of  the  usual  produce  or  revenue  of  a piece  of 
laud  of  the  same  value  with  the  sum  that  is  due.”  That 
the  market  price  of  lauds  depends  on  the  market-rate 
of  interest,  and  that  the  market-rate  of  interest  is  ma- 
terially influenced  by  the  value  of  land,  is  certainly 
true;  but  1 apprehend  that  it  is  not  wholly  and  pre- 
cisely determined  by  it.  “ The  ordinary  price  of  land, 
(says  Dr.  Adam  Smith,  in  his  Wealth  of  Nations,  a 
work  of  deservedly  the  highest  reputation,)  it  is  to  be 
observed,  depends  every  where  upon  the  ordinary  mar- 
ket rate  of  interesL  The  person  who  has  a capital, 
from  Which  he  wishes  to  derive  a revenue,  without  tak- 
ing the  trouble  to  employ  it  himself,  deliberates  whe- 
ther he  should  buy  land  with  it,  or  lay  it  out  at  interest; 
the  superior  security  of  land,  together  with  some  other 
advantages,  which  almost  every  where  attend  upon  this 
species  of  property,  will  generally  dispose  him  to  cou- 
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in  general,  the  measure  of  them  is  to  be 
taken  fronj  the  quality  of  the  action,  the 
cause  and  the  event  (c).  For,  where  there 
is  any  fraud  or  knavish  dealing,  the  sen- 
tence ought  to  have  the  utmost  extent 

tent  himselfwith  a smaller  revenue  from  land  than  what 
he  might  have  by  lending  his  inonry  out  at  interest. 
These  advantages  are  siiflficient  to  compensate  a certain 
difference  of  revenue,  but  they  will  com()tnsate  a cer- 
tain difference  only:  and  if  the  rent  of  land  should  fall 
short  of  the  interest  of  money,  by  a greater  difference, 
nobody  would  buy  land,  which  would  soon  reduce  its 
ordinary  price;  on  the  contrary,  if  the  advantages 
should  much  more  than  compensate  the  difference, 
everybody  would  buy  land,  which  again  would  soon 
raise  its  ordinary  price.”  B.  2.  c.  4.  Whence  it  ap- 
pears that  the  legal  rate  of  interest  should  be  some- 
thing above  what  money  would  produce  if  laid  out  in 
land.  With  respect  to  the  proportion  which  it  ought 
to  bear  to  the  common  profits  of  trade,  to  which  our 
author.upon  the  authority  of  Domat,  seems  to  think 
it  ought  to  be  equal,  I sliall  again  reffer  to  Dr,  Adam 
Smith  ; “ Interest  is  the  compensation  which  the  bor- 
rower pays  to  the  lender  for  the  profit  whidi  he  has  an 
opportunity  of  making  by  the  use  of  the  money  ; part  of 
that  profit  naturally  belongs  to  the  borrower,  who 
runs  the  risk,  and  takes  the  trouble  of  employing  it ; 
and  part  to  the  lender,  who  affords  him  the  opportunity 
of  making  this  profit."  B.  I.  c.  6. 

[c)  Pothier  has  stated  a variety  of  cases  illustrative  of 
tliis  position ; see  also  Domat,  vol.  1.  b.  3.  tit.  5.  s.  2. 
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that  the  rigour  of  the  law  can  give  it ; be- 
cause the  knavery  implies  a will  and  in- 
tention to  do  all  the  hurt  that  was  possible. 

But,  where  there  was  nothing  unfair,  we 
onglit  to  distinguish  the  events  ensuing 
from  the  fact,  which  are  to  be  imputed  to 
him  as  author  of  it,  and  such  as  flow  from 
other  causes  (1);  for  the  general  rule  is, 
that  no  man  is  to  be  answerable  for  acci- 

Polhi«TTr*ito 

dents,  except  there  be  some  fault  on  their  d«obiiga. 

tioiu,  |>artic 
l.c.  S.arl.  3. 

(3)  Domat’i  Civ.  Law,  vol.  L b.  1,  tit.  1.  i)  3,  3. 


part  (‘2). 


'll 


SECTION  II. 

Now,  while  the  Roman  commonwealth 
stood,  no  interest  coultl  be  demanded  for 
the  debtor’s  delay  of  payment,  unless 
some  advance  was  agreed  upon  by  con- 
tract. But  some  lawyers  having  intro- 
duced a custom  chiefly  in  matters  of  com- 
panies, the  emperors  enlarged  it  to  all  con- 
tracts bena  fidei  (1),  without  exception,  (onig. lib. 
as  also  to  legacies  and  trusts.  Yet  in  con- ’’ 
tracts  of  rigorous  right,  there  must  always  *‘‘‘  ’*• 
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be  an  agreement  in  form,  or  nothing  is 
due,  though  a process  be  entered.  And 
thus  it  is  plain,  that  interest  was  not 
esteemed  by  them  as  any  natural  produce, 
but  given  only  in  certain  cases  to  recom- 
pense the  delay  of  payment:  \"et  it  seems, 
vkemfructuumsustinere,  and  is  allowed  in 
Chancery,  not  only  upon  a note  payable 

(31  o»6orn  y.  upoH  demand  (2),  but  even  for  demands 

auiier,  6 • ' 

.'qwd.iii'.  due  by  covenant,  notwithstanding  the  ob- 
jection (d)  that  they  were  not  liquidated, 

[d)  Compensation  for  breacli  of  covenant  lying  in 
damages,  and  interest  not  being  recoverable,  ratione 
damnomm,  but. only  ratione  deltntionis  ddnli ; Swcatland 
V.  Squire,  2 Salk.  (523  ; the  objection  to  the  case  re- 
ferred to  appears  to  me  at  least  entitled  to  further  coiv- 
sideration. 

That  interest  is  not  allowed  in  equity,  (though  it 
may  be  allowed  at  law,  in  the  shape  of  damages,  see 
Eddowes  v.  Hopkins,  Dougl.Sbl) ; on  book  or  simple 
contract  debts,  prior  to  the  confirmation  of  the  master’s 
report  of  such  debts,  though  the  real  estate  be  devised 
for  payment  of  debts;  see  Dolman  r.  Pritman,  3 Ch. 
Rep.  3(5 ; Bar  well  v.  Parker,  2 Vez.  3(53 ; Earl  of  Bath 
».  Earl  of  Bradford,  2 Vez.  587  ! Lloyd  r.  Williams, 

2 Atk.  108  : Shirley  p.  Lord  Ferrers,  1 Bro.  Cli.  Kept 
41  ; but  see  Carr  r.Countessof  Burlington,  1 P.  Wms. 
226  : Maxwell  o.  Wettenball,  2 P.  Wins.  2~,  contra. 
and  Craven®. Tickcll,  1 Ves.Jun.  (>3  ; in  which  last 
case  LordTburloiv,  C.  stated  it  to  bethe  constant  prac- 
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and  found  only  in  damages  (3).  However,  (s)  Parker  t. 
a difference  has  been  taken  in  case  ©f  goods  l4*vlnf  as. 
sold  and  delivered  between  bare  notes  '®' 
and  -penal  securities ; because  in  the  for- 
mer (4),  the  parties  have  not  extended  (d  2 Com. 

, . • , 11,  . . ‘J'R-  lie  Chan- 

the  bargain  beyond 'the  bare  sum  in  thec«rj.(3Si;. 
note;  but  in  the  latter,  although  there 
was  a profit  in  the  sale,  yet  the  court  will 
not  dispossess  him  of  the  security  without 
a common  amends,  i.  e.  the  common  in- 
terest for  the  time  of  his  forbearance ; for 
the  penalty  is  presumed,  without  any 
agreement  for  that  purpose,  to  be  inserted 
for  that  end.  But  where  excessive  rates 
are  allowed  for  the  work,  in  respect  of 


V 

ticeatlaw,  eitlier  upon  the  contract  or  in  damages,  to 
give  interest  upon  every  debt  detained.  Grosvenor  r. 
Cook,  Dick.  305.  W'tietlier  the  creation  of  a trust  for 
such  purpose  by  deed,  or  whether  the  nature  of  tlie 
fund,  SIS  a term,  will  vary  the  rule,  see  Shirley  r.  Lord 
Ferrers.  That  interest  is  not  generally  allowed  on 
rents  and  profits,  or  on  arrears  of  an  annuity  ; see  Fer- 
rers V.  Ferrers,  Forrest.  2,  3 ; Mickletlnvaite  v.  Boat- 
man, 1 Ch.  Rep.  97 ; Batten  r.  Earnly,  2 P.  Wms. 
1()3;  Drapers'  Company  v.  Davis,  2 Atk.  2tl  ; Sir 
John  Robinsou  r.  Cumming,  2 Atk.  411  ; Bedford  c. 
Coke,  Dick.  178  ; Bignal  0.  Brereton,  Dick.  278; 
Tewv.  Lord  Wiutertoii,  1 Vcs.  juii.  461.  That  in- 
terest will  be  allowed  on  the  arrears  of  an  annuity,  if 
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(5)Uuche.Mo( 
Marlborouj;h 
V.  Sirnnp;,  1 4 
Vin.  Ab.  458. 
pi.  U-  2Bro. 
P.  C.  500. 


(6)  n»ic  V. 
Thoniai, 

I Vern.  349. 
Duvall  v.Ter. 
rcj,  Show.  P. 
C.  45. 


slow  paj’ments,  tliere  shall  be  no  interest 
allowed;  tor  interest- is  only  allowed 
to  supply  the  want  of  prompt  pay- 
ment (5).  And  whenever  the  debt  is 
carried  beyond  the  penalty  of  the  se- 
curity, it  is  always  fora  defendant,  upon 
the  maxim  that  he  who  will  have  equity 
must  do  it ; as  where  the  party  has  been 
delayed  by  injunction  of  this  court  (6), 
or  the  like  (e).  But  never  for  a plaintiff. 


secured  by  a recognizance,  or  other  specialty  ; see 
Lcgat  r.  Sewel,  Gilb.  Rep.  142;  Newman  o.  Awling, 
3 Atk.  57!) ; or  if  the  annuitant  has  been  by  injunction 
prevented  from  recovering  it,  see  Morgan  r.  Jones, 
Dick.  C43.  That  it  will  be  allowed  on  Judgment 
debts,  see  Parker  t.  Harvey,  14  Vin.  .\b.  458.  pi.  15. 
3 Bro.  P.  C.  187  ; or  on  simple  contract  debts,  S/c.  from 
the  timeof  confirming  the  master’s  report,  if  there 
be  much  delay,  see  Shirley  r.  Lord  Feirers,  I Bro.  Ch. 
Rep.  41.  But  sec  Cruse  r.  Lowth,  2 Ves.  jun.  157, 
where  the  subject  is  very  fully  considered,  and  it  is 
determined  that  neither  the  judgment  unless  founded 
on  a debt  or  a penalty,  nor  a demand  found  by  the 
master’s  report,  though  confirmed,  shall  carry  interest, 
c.xcept  under  particular  circumstances.  Thatiu  some 
cases  interest  will  be  allowed  on  children’s  portions 
before  they  are  payable,  see  Greenliill  r.  Waldoe,  Pre. 
Ch.  307  ; Beale  v.  Beale,  Pre.Ch.  40.5. 

(c)  As  where  an  estate  fre  devised  in  trust  for  cre- 
ditors, and  the  trustee  neglects  to  pay  in  a reasonable 
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any  further  than  he  could  charge  him  at 
law  ; because  he  has  chosen  liis  own  se- 
curity, and  therelbre  must  abide  by  it. 
Beside?,  a man  can  have  no  more  than 
his  debt,  and  the  penalty  is  the  utmost  of 


the  debt  (7)-  Nor  will  equity  ever  carry  osiew.rdT. 
interest  beyond  the  penalty,  where  tliere 


has  been  no  demand  of  several  years  f8).  Je»»nT.Bu«h, 

'■  / 1 Vi-ra.  34J. 

But,  where  a bond  is  only  a collateral  sc-  Cr<MTenorr; 

. . I • 1 I II  Cook,  Dick. 

curity,  interest  may  be  carried  beyond  the  sos.  tcw  ». 
penalty  (9).  And  so  where  advantage  is  tmi,rBr!."'h. 
made  of  the  money,  interest  shall  be  car-  Kn’J’.hi*! 
ried  bfyond  the  principal  (10).  Bm^'cb  Rop 

496.  rUrkcT.  Scion,  6 Vcz.  4ll.  (S)  Major,  Xtr.  of  Galway  ▼,  Hussell,  li 
Vin.  Al).  pi.  9 Bro.  P.  C.  975.  (9)  Kirwin  t.  HInke,  11  Vin  Ab.  460.  pi.  4.  8 
Bro.  P.  C.  S83.  (10)  Lord  Duniany  v.  PlnokeU,  14  Vin.  Ab.  460.  pi.  3.  9 Bro. 

P.  C. 951. 


time  : Anon.  I Salk.  lo4  ; or  the  obligee  has  obtained 

a judgment  for  the  penalty;  Awdley  v.  , Hard. 

13(i;  Godfrey  v.  Watson,  3 Atk.  317.  .See  also  Duvall 
c.  Price,  Show.  Pari.  Ca.  15,  and  the  cases  referred 
to  in  marg.  But,  unless  there  be  some  special  circum- 
stances m the  case,  the  rule  stated  by  our  author  seems 
most  agreeable  to  the  current  of  authority.  There  are, 
however,  cases  in  which  the  penalty  has  been  exceeded,, 
without  special  circumstances.  See  Elliott  v.  Davis, 
Bunb.  23;  Lord  Lonsdale  r.  Cliurch,  2 Term  Rep. 
S38. 
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As  to  the  lime  when  the  interest  shall 
coranience,  it  seems  regularly  to  begin 
from  the  delay  of  payment.  In  the 
civil  law,  if  that  which  is  due  proceeds 
from  a cause,  which,  in  its  own  nature, 
produces  no  revenue,  the  interest  of  it 
•will  be  due  only  after  the  debt  has  been 
n)Dom«t’»  demanded  in  a court  of  justice  (1);  but 
those  who  retain  money  in  their  Ijands, 
til.  5.  s 1.5.  and  convert  it  to  tlieir  own  use,  without 
the  consent  of  the  owners,  are  bound  to 
pay  interest  (/),  although  it  be  not  de- 
manded, as  a punishment  for  their  knavish 
(^9)Doniat'f  dealing  (2).  And,  in  our  law,  if  the 
Toi.  i.b.’s.  legatee  be  of  full  age,  he  shall  have  in- 
tiLi.  ^1,8.  tprest  only  from  the  time  of  his  demand 
after  the  year;  for,  no  time  of  payment 
being  appointed,  it  is  not  payable  but 
"upon  demand  (g).  But,  in  the  case  of  an 


{/)  Courts  of  equity  proceed  upon  this  principle  in 
eharg;ing executors  and  trustees  wiili  interest  on  trust 
property.  Sec  b.  2.  c.  7.  s.  0.  ' 

(;5)  The  time  of  demand  appears  to  have  been  for- 
merly tlie  time  from  which  interest  was  to  run ; but 
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infant,  it  is  otherwise,  because  no  laches 
can  be  imputed  to  him  ; and  the  law  dis- 


thi*  is  irreconcileable  with  the  later  decisions,  which 
have  followed  the  distinctions  taken  by  Lord  Maccles- 
field in  Maxwell  t?.  Wettenhall,  2 P. 'VVras.ie;  which 
are,  if  one  gives  a legacy  charged  upon  land  which 
yields  rents  and  profits,  and  there  is  no  time  of  pay- 
ment mentioned  in  the  will,  the  legacies  shall  cany  in- 
terest from  the  testator’s  death,  because  the  land  yields 
profits  from  that  time ; see  Stonehouse  p.  Evelyn. 
3 P.  Wins.  230.  But  if  a legacy  be  given,  charged 
upon  a dry  reversion,  here  it  shall  carry  interest  only 
from  a year  after  tlie  deathof  the  testator,  a year  being 
a convenient  time  for  a sale.  If  a legacy  be  given  out 
of  a personal  estate,  and  no  time  of  payment  mentioned 
in  the  will,  this  legacy  shall  carry  interest  only  from 
the  end  of  the  year  after  the  death  of  the  testator ; see 
Lloyd  r.  Williams,  2 Atk.lOP;  Beckford  e.  Tobin, 
1 Vez.  308:  Bilson  r.  Saunders,  Biiiibury,  240;  other- 
wise, if  maintenance  be  directed,  Beckford  v.  Tobin. 
But  if  the  personal  estate  consist  of  mortgages  carrying 
interest  or  stock  yielding  profit,  it  was  formerly  held 
that  the  legacy  should  carry  interest  from  the  death  of 
the  testator ; but  see  Gibson  p.  Bott,  7 Vez.  89,  which 
explodes  the  distinction,  and  determines  that  in  all 
cases  of  legacy’,  interest  shall  be  allowed  only  from  the 
end  of  a year  after  the  testator's  death. 

If  a legacy  be  brought  into  court,  and  the  legatee 
have  notice  of  it,  so  that  it  is  bis  fault  not  to  pray,  to 
have  the  money,  or  that  the  money  should  be  laid  out, 
the  legatee,  in  such  case,  shall  lose  the  interest  from  the 
time  the  money  was  brought  into'  court;  but,  if  thti 
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(3)  SractI  T. 
See,  3 Salk. 
415. 

(4)  Palmer  T. 
Trevor,  I 
Vern.  341. 


(3)  Jolliffc  T. 
Crew.Prc.Ch 
161. 

Knapp  V. 
Powell,  Pre. 
Cb.  II. 


(6)  Alkint  y. 
Dawbury, 
Gilb.  Rep.  88. 
I Eq.  Ca.  Ab. 
46.  pi.  9. 


penses  with  the  demand  in  his  favour, 
because  of  the  impotence  and  weakness 
of  his  age  (.3).  But  where  a certain  lega- 
cy is  left  payable  at  a certain  day,  it  must 
be  paid  with  interest  from  the  day  (4) ; 
because  it  is  the  will  of  the  testator  tliat 
the  executor  should  tender  it;  Yet  some 
think  even  in  that  case,  a legacy  ought  to 
carry  interest  but  from  the  time  of  a de- 
mand made,  though  it  is  otherwise  of  a 
debt  (5).  But  a present  legacy  charged 
upon  a reversion,  expectant  upon  an 
estate  for  life,  shall  carry  interest  from 
the  death  of  the  testator  (A);  and  a de- 
mand would  be  fruitless,  the  legacy  not 
being  in  the  hands  of  the  executor,  but 
only  charged  on  the  reversion  (6).  But 
interest  may  sometimes  commence  even 
before  the  time  of  payment ; as  if  a father 
limits  or  devises  portions  to  his  daughters 
or  younger  children,  to  be  paid,  or  pay- 
able, at  their  respective  ages  of  twenty- 
one  years,  or  any  other  certain  time,  with- 
out making  any  other  provision  for  their 

money  was  laid  out,  the  legatee  shall  have  the  interest 
which  it  has  yielded. 

(A)  Qu.  See  Maxwell  r.  Wettenhall,  2 P.  Wms. 
2d : but  see  also  Lloyd  i'.  Williams,  2 Atk.  108. 
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maintenance  in  the  mean  time  (i),  and 

dies;  in  this  case  they  shall  have  interest 

for  their  portions  from  his  death  (7)»  till 

paid  ; because  the  father,  it  he  had  lived,  Thomp*™, 

was  obliged,  by  the  Jaws  ot  God  and  Anon.s 

nature,  to  have  provided  for  them  (y) : cr^n 

Otherwise,  in  case  of  such  a provision  by ‘ ''“‘• 

a stranger,  who  was  under  no  such  obliga- 

tion  ; because  it  was  a mere  bounty  inSAik.  ris. 

. " liicledon  T, 

him,  and  therefore  shall  be  carried  no  Nonheote, 

, , , , . 3 Aik.  438. 

further  than  he  has  appointed  it  («}.  Crccnhiii  t. 

Wald  or, 

Pre.  Ch.  367. 

(/)  That  if  the  child  be  otherwise  provided  for,  this 
court  will  not  allow  interest,  see  Long  v.  Long,  in  a 
note  to  Mitchell  v.  Bower,  3 Vez.  2S0. 

(j)The  moral  obligation  of  the  father  is  not  the  oiil} 
ground  for  this  distinction  ; for  though  the  father  is 
under  a moral  obligation  to  provide  for  his  illegitimate 
children,  yet  an  illegitimate  child  is  not  allowcsl  inte- 
rest by  way  of  maintenance  before  his  legacy  is  payable ; 

Eeckfoi-d  V.  Tobin,  1 Vez.  310.;  but  see  Crickett  f. 

Dolby,  3 Vez.  12.  in  which  case  the  Master  of  the  Rolls 
said,  that  a natural  child  was  entitled  to  interest  on  a 
legacy;  neithershall  a grandchild;  Butler  ».  Freeman, 

3Atk.  58;  Palmer  r.  Mason,  1 Atk.  505  ; Ilaughton 
V.  Harrison,  2 Atk.  329;  Crickett  r.  Dolby,  3 Vez.  10. 

But  see  Green  well  v.  Green  well,  5 Vez.  194,  and  cases 
there  cited  ; and  as  to  the  distinctions  between  legacies 
whicU  shall  carry  interest  or  not,  see  Shawe  c.  Cun- 
lifl'e,  1 Bro.  144 ; Wyndham  p.  Wyndham,  3 Bro.  58. 

(it)  See  Heath  v.  Perry,  2 Atk.  101.  and  the  cases  re- 
ferred to  by  Mr.  Sanders  in  a note. 
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and  it  has  generally  been  laid  down 
as  a rule,  both  in  the  civil  law  and  in 
.Chancery  (1),  that  interest  should  not  be 
allowed  upon  interest.  But  this  has 
some  exceptions : And,  1st,  A mortgagee 
of  mortgage  forfeited  shall  have  interest 
for  his  interest  (/)  ; at  least  as  to  so  much 
interest  as  was  reserved  in  the  body  of  the 
mortgage  deed,  that  shall  be  reckoned 
principal ; for  it  being  ascertained  by  the 
deed,  an  action  of  debt  will  lie  for  it; 
and,  therefore,  it  is  but  reasonable  that 
there  should  be  damages  given  for  the  non- 
payment  of  that  money.  And  although  it 

(/)  In  1 Ch.  Ca.  2jS,  it  is  noted,  that,  a little  before 
Michaelmas  term  (1674),  the  Lord  Keeper  (Finch) 
declared  it  should  be  the  rule,  tliat  a mortgagee  whose 
mortgage  was  forfeited  should  have  interest  for  his 
interest,  and  should  only  be  accountable  for  what  pro* 
iits  he  should  receive,  and  not  for  what  he  might  have 
received,  unless  there  were  fraud ; but  this  rule  does 
not  appear  to  have  prevailed  in  any  case,  and  is  di- 
rectly against  the  decision  of  many.  Sec  Proctor  r. 
Cooper,  Pre.  Ch.  116. 
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is  objected,  that,  if  this  were  to  be  csta- 
blished  for  a rule,  every  scrivener  would 
reserve  all  his  interest  half  yearly,  from 
lime  to  time,  as  long  a«  the  interest  should 
be  continued  out  upon  security,  which 
would  make  all  mortgages  pay  interest 
upon  interest;  yet  it  is  certain  thcie  is  a 
clear  distinction  between  debt  and  da- 
mages, and  it  does  not  appear  that  any 

inconvenieDCC  will  arise  from  this  doc- 

* 

trine  ; it  will  only  serve  to  quicken  men 
to  pay  their  just  debts  (2).  Jiut  where  (2) Howard  *. 
there  was  a deed  to  let  tlie  mortgagee  in-  2 vwiso, 
to  possession,  and  enlarge  the  time  of  re- 
denijition,  in  which  deed  was  mentioned 
what  was  due  for  principal  and  interest, 
the  interest  then  dueshall  not  carry  interest, 
there  being  no  express  agreement  that  such 
interest  should  carry  interest,  and  the  whole 
sum  due  being  mentioned  for  another  pur- 
pose (3).  2dly,  It  is,  without  all  ques- o)  Brown t. 
tion,  that  tliis  rule  does  not  extend  to  a f p.wr^’ss,. 
third  person,  who  pays  interest  for  a debt- 
or to  his  creditor  ; for  the  same,  with  re- 
spect to  him,  is  a principal  sum  lent  (/wj. 


on)  So  held  fora  surety  paying  debt  for  liis  princi- 
pal ; Morley  v.  Cleaves,  2 Kdb.  37d ; but  quxir, 
\'0L.  u.  ft 
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And,  therefore,  it  has  always  been  the 
rule  in  Chancery  (»),  that  the  morigagee 
assigning,  the  assignee  should  have  interest 
for  the  interest  then  due  (o)  ; and  so  all 
money  really  paid  by  the  assignee,  that 
was  due  to  the  mortgagee,  shall  be  prin- 
cipal to  the  assignee.  But  the  account 
between  the  mortgagee  and  assignee  is  not 
to  conclude  the  mortgagor,  but  the  !Mas- 
ter  is  to  see  what  was  really  ilue  at  the  time 
of  assignment,  and  whether  he  actually 
paid  the  money;  for  if  the  assignment 
(4)  Smith  T.  was  colourable,  it  would  be  otherwise  (4) ; 
fch^ca.”"?,  therefore,  some  have  thought  (5) 

fatn  bc  iiiade  principal, 

beriain,  1 ch.  in  sucli  CBsc,  uitless  the  luortijao-or  had 

Ca.258.  , • 1 ° 11 

fiiadinany.  joined  111  the  assignment  (p).  3dlv,  A 

Metirhmaii, 

8 Vern.  13S- 

I S)  I’orlet  , 

Uubbari,  3 wlintlifr  the  rule  extends  to  jiaytmiit  by  a stranger, 
Ke|i.  Cli.  43.  without  the  concurrence  of  the  debtor  ? 

(h)  Tiiis  rule  does  not  appear  to  have  been  gene- 
rally known  in  the  tiiucof  Lord  Keeper  North.  See 
Earl  of  Macclesfield  t,  Eitton,  I t'^erii.  Ititf;  see  also 
Matthews  V.  Wallwyn,  i Vez.  113. 

(o)  III  the  case  of  Montague®.  Rutclifl'e,  otli  June, 
170(>,  it  was  held,  that  the  assignee  of  the  fust  mort- 
gage having  notice  of  the  second  mortgage  should  not 
turn  interest  into  principal. 

(//)  .\iul  such  appears  to  be  now  the  general  rule, 
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stated  (q)  account  ought  to  carry  interest 
(6),  csj)ccially  in  cases  of  mortgages,  and 
more  strongly  w hen  settled  by  a master  of  s bi«.  a«p. 
the  court  (r)  pursuant  to  order  (7)  ; andv.  pvktr. 
so  interest  shall  be  decreed  for  the  yearly 
balance  of  a renewing  account  (8).  ?p"wto^4ssi 

Bacon  T.  Clarke,  I P.  Wim.  480.  Brown  v.  Barkham,  1 P.  Wma.  6S1.  N«l 
T.  Attorney  (icneral,  MomIj,  84S.  Afticy  T.  Powii,  I Vis.  496.  Bickfaam 
V.  Crou,  3 Vez.  471.  (S)  Aihton  t.  Smith,  14  Viu.  Ab-  468-  pi.  14, 

» 

subject,  however,  to  sucli  distinctions  as  particular 
circumstances  may  require ; Ashenhurst  v.  James,  3 
Atk.  270. 


iq)  This  position  is  true  as  to  accounts  regularly 
stated  by  and  between  the  parties,  in  which  case  there 
is  an  implied  contract  on  the  part  of  the  debtor  to  pay  ; 
but  does  not  extend  to  cases  where  there  is  no  settle- 
ment or  acknowledgment  by  the  debtor ; Boddam  r. 
Riley,  2 Bro.  Cli.  Rep.  3. 

(r)  The  report  of  the  Master  will  not,  however,  en- 
title the  creditor,  whether  mortgagee  or  otherwise,  to 
interest  before  it  be  confirmed  ; Kelly  v.  Lord  Bellew, 
1 Br.  Pa.  Ca.  202;  Attorney  General  r.  Brewer’s 
Company,  1 P.  Wins.  377  ; but  when  confirmed,  the 
whole  amount  will  carry  interest,  though  part  of  it  be 
in  respect  of  costs ; Bickinan  n.  Cross,  2 Vez.  471. 

Quccre,  Whether  an  infant  mortgagee,  being  defen- 
dant, shall  be  charged  with  interest  iqion  interest?  See 
Bennett  c.  Edwards,  2 Venn  .'102,  Pow.  on  Mort, 
ch.  13. 
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SECTION  V. 

B UT  it  is  said  that  damages  are  iji 
llie  power  of  the  court;  and,  therefore, 
they  usually  order  them  as  they  sec  con- 
venient : As  if  lands  are  limited,  upon 
failure  of  issue  male,  to  the  daughters  of 
the  mairiagc,  and  their  heirs,  until  the 
next  remainder-man  should  pay  them 
3000/.  there  being  four  daughters  only 
who  entered,  the  rents  in  this  case  shall 
not  be  applied,  first,  to  pay  interest,  and 
then  to  sink  the  principal,  as  in  case  of  a 
common  mortgage,  but  with  this  varia- 
tion, that  the  principal  shall  not  be  sunk 
till  a third  part  is  raised  above  the  interest, 
and  so  again,  when  another  third  part  is 
raised  (1).  So  an  account  ought  to  be 
taken,  with  an  annual  rest,  each  year’s 
account  to  carry  interest,  in  cases  where 
it  is  of  a trustee,  who  has  paid  off  incum- 
brances with  his  own  money,  arrears  of 
annuities,  and  old  mortgages.  On  the 
other  side,  where  the  case  is  very  hard, 
as  the  principal  sums  paid  for  mainte- 
nance of  younger  children  to  the  grand- 
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mother,  being  allowed  in  the, House  of 
Lords  towards  the  sinking  of  her  jointure, 
the  court  licre  would  not  let  them  be  ap- 
plied at  the  time  when  the}'  were  paid, 
but  in  one  entire  sum  at  the  end  of  the 
account,  and  so  struck  off  all  the  interest 
for  above  sixteen  years,  which  came  to 
more  than  the  principal  (2).  So  where,  (j)  Lady  n*. 
by  marriage  articles,  the  lady’s  father  was 
to  pay  several  sums  at  several  times,  for 
discharging  the  husband’s  incumbrances, 
he  advances  money  to  the  son-in-law, 
and  maintains  the  wife  and  child  for  two 
years ; such  money  allowed  for  mainte- 
nance shall  be  added  to  the  foot  of  the 
account,  and  shall  not  carry  interest  (s)  (3).  (s)  xirwan 

T.  Blakr* 

3 Bro,  P.  C. 

(i)  The  instances  in  -which  the  court  has  exercised  its 
discretion  in  allowing  a greater  or  less  rate  of  interest 
than  At.  ptr  cent,  which  is  the  usual  allowance,  are 
too  many  and  various  to  allow  of  enumeration,  Lewis 
t>.  Frekc,  2 Vcs.  jun.  307.  The  following  instances 
may,  however,  serve  as  illustrative  of  the  considera- 
tions by  which  this  discretionary  power  is  usually  regu- 
lated. When  interest  is  allowed  upon  a legacy,  in  re- 
spect of  the  fund  upon  which  it  is  charged  being  pro- 
ductive, the  rate  of  interest  shall  abate  if  the  produce 
of  the  fund  be  not  sullicient  to  answer  the  usual  allow- 
ance ; Stonehouse  V.  Evelyn,  3 P.  Wins,  233  ; Lord 
Trimlestown  p.  Colt,  1 Vez.  277.  When  a legacy  is 
given  with  interest,  the  court  distinguishes  between  in- 
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tereat  to  be  satisiied  out  of  the  proceeds  of  real  estate, 
from  interest  which  is  to  be  satisfied  out  of  a money 
fund,  the  profits  of  a money  fund  being  in  general 
greater  than  the  profits  on  land  ; Beckford  v.  Tobin, 
1 Vez.  311  ; Moore  v.  Moore,  3 Atk.  402 ; see  also 
Guillani  v-  Holland,  2 Atk.  434.  The  court  will  also 
distinguish  between  the  rate  of  interest  charged  by  the 
contract  of  the  parties,  and  the  rate  of  interest  to  be. 
charged  on  interest  turned  into  principle,  by  the  course 
of  the  court:  Astley  o.  Povvis,  1 Vcz.  497. 

With  respect  to  the  mode  in  which  a court  of  equity 
will  assess  damages  arising  from  a breach  of  covenant, 
4rc.  sometimes  it  will  direct  an  issue  quantum  damnifi- 
fatu$,  and,  in  some  cases  it  will  refer  the  consideration 
to  a master.  See  Danton  v.  Stewart,  4th  July  1786  ; 
see  also  decree  in  Cudd  v.  Rutter,  as  stated  by  Mr, 
Cox  from  the  Register’s  Book,  1 P.  Wms.  572. 


SECTION  VI. 


As  to  the  measure  of 
of  the  interest,  it  is 


1st,  That  contracts  are 
according  to  the  law  of 


the  computation 
to  be  observed, 
to  be  adjudged 
the  place  where 
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such  contracts  are  made  (i),  and  there- 
fore, in  all  cases,  interest  must  be  paid  ac- 

(/)  This  point  is  most  elaborately  investigated  by 
Huber,  Prieledionti,  ‘2  torn.  lib.  l.til.3.  de  conftictu 
legum,  who  remarks,  that  though  from  the  anciently 
almost  universaljurisdiction  of  Rome,  the  Roman  law 
does  not  touch  upon  the  subject,  yet  the  fundamental 
rules  which  must  govern  it  are  to  be  extracted  from 
thatsystein;  by  which  it  was  held:  “ 1.  Legcscujusqiie 
imperii  vim  habent  infra  terminos  ejusdem  reipublic®, 
omnesque  ei  subjectos  obligant,  nec  ultra.  2.  Pro  sub- 
jectis  iniperio  habendi  sunt  omnes  qui  intra  terminos 
ejusdem  reperiuntur,  sive  in  perpetuum  sive  ad  tenipus 
ibi  commorentur.  3.  Rectores  imperiorem  id  comiter 
agunt,  ut  Jura  cujusque  populi,  intra  termino.s  ejns  ex- 
creita,  teneant  ubique  suamvim,  quatenus  niUil  potes- 
tati  autjuri  altcrius  imperantisejusqueciviiim  praejudi- 
cetur.  £x  quo  liquet  hanc  rem  non  ex  simplici  jure 
civili,  sed  ex  commodis  & tacito  populorum  consensu 
esse  petendam.”  That  learned  writer,  having  illustrated 
the  above  general  rules  by  a variety  of  cases,  proceeds, 
“ Verum  taroen  non  ita  praicise  respiciendus  est  locus 
in  quo  contractus  est  initus,  ut  si  partes  aliuiii  in  con* 
trahendo  locum  respexerint,  ille  non  potius  sitconside- 
randus.  Nam  coutraxisse  unusquisque  in  eo  loco  inteU 
ligitur,  in  quo  lit  solveret,  se  obligavit."  Upon  this 
exception  to  the  above  general  rules.  Lord  Mansfield 
appears  to  have  founded  his  decision  in  Robinson  r. 
Bland,  2 Burr.  1077.  see  also  Campbell  v.  French, 
3 Vez.  323.  and  Hunter  v.  Potts,  4 Term  Rep.  182; 
Alves  11.  Hodgson,  7 Terra  Rep.  242.  See  Lord  Kairu’s 
Principles  of  Equity,  B.  3.  c.  S.  s.  4. 
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cording  to  the  law  of  the  country  wliere 
the  debt  was  contracted  (k),  and  not  ac- 


Bul  it  may  be  material  to  remark,  tliat  the  above  ex- 
ception has  not  been  allowed  in  cases  to  wbidi  it  might 
seem  immediately  applicable;  as  in  Stapleton  r.  Cort- 
way,  3 Atk.  727,  in  which  Lord  Hardwicke  is  re- 
ported to  have  said,  thal“  if  a contract  is  made  in  Eng- 
land for  a mortgage  of  a plantation  in  the  West  Indies, 
no  more  than  legal  interest  shall  be  paid  upon  such 
mortgage;  and  if,  in  such  case,  there  is  a covenant  in 
the  mortgage  for  payment  of  8 per  cent,  it  would  Ire 
within  the  statute  of  usury,  notwithstanding  this  is  the 
rate  of  interest  where  the  land  iies.”  The  objection 
which  occurred  in  the  above  case  is  now  indeed  done 
away  by  stat.  14  Geo.  III.  c.  79.  But  the  interference 
of  the  l^islature  for  such  purpose  docs  of  itself  alford 
adegreeof  strength  to  the  principle  of  the  decision; 
for  if  such  contract,  having  relation  to  the  law  of  the 
country  in  which  the  property  was  situate,  was  of  it- 
self valid,  such  legislative  interference  was  unnecessary ; 
and  that  it  was  unnecessary,  I am  aware,  is  the  opinion 
of  some  highly  respectable  authorities  ; but  their  opi- 
nion seems  opposed  by  the  judgment  of  B.  K.  in  the 
case  of  Span  v.  Dewar,  3 Term  Rep.  4*5.  See  Ray- 
mond 17.  Brodbelt,  5 Vez.  199. 

It  is  also  requisite,  to  give  a binding  force  to  a con- 
tract entered  into  in  another  country,  that  it  does  not 
violate  the  rights  of  persons  not  parties  to  it.  “ Efl'ecta 
contractuum  certo  loco  initorum,  pro  jure  loci  illius 
alibi  quoque  observantur,  si  nullum  inde  civibus  aliecis 
creetur  prejudicium  in  jure  sibi  qua:sito.”  Ilubcr. 
Pra?lec.  iibi  tupra.  To  this  qualification  of  the  ride 
may  be  referred  those  cases  in  which  courts  of  justice 
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cording  to  that  where  the  debt  is  sued 
for  (1).  So  where  one  living  in  England 

Company,  1 P.Wnu.  39G.  2 Bro.  P.C.  13.  Bodil;  t,  Bellamy,  2 Burr.  Rep.  1091. 


refuse  to  enforce  contracts  entered  into  abroad,  which, 
thougii  there  valid,  are  either  violatory  of  some  moral 
duty,  or  inconsistent  with  a positive  right  derived  to  a 
third  person,  under  the  law  of  the  country  in  which 
such  inconsistent  claim  is  sought  to  be  made  available; 
in  which  case  the  rule  is  " magis  est  in  tali  contlictu  ut 
jus  nostrum  quam  jus  alienum  sertemus.”  Another 
exception  to  the  general  rule,  that  the  law  of  the  place 
in  which  the  contract  is  made  shall  prevail,  is  drawn 
from  the  nature  of  immoveable  property.  “ Funda. 
mentum  universx  hujus  doctrinsdiximusesse,  & tene- 
mus,  subjectionem  hominum  infra  leges  cujusque  ter* 
ritorii  quamdiu  illic  agunt,  quae  facit,  ut  actus  ab  initio 
validus  aut  nullns,  alibi  quoque  valere  autnon  valere 
non  nequeat.  Sed  haic  ratio  non  convenit  rebus  im- 
mobilibus ; quando  ills  spectantur,  non  ut  dependentes 
a librd  dispositione  cujusque  patris  familias,  verum. 
quatenus  certae  notse  lege  cujusque  reipublica:  ubi  sitae 
sunt,  illis  impressae  reperiuntur;  hm  noUe  maneut  in- 
delebiles  in  ista  repubiica  quicquid  aliarum  civitatum 
leges  aut  privatorum  dispositionis  secus  aut  contra  sta- 
tuant ; nec  enim  sine  roagna  confusioue  pnqudicioque 
reipublica;  ubi  sitasunt  res  soli,  leges  de  illis  latse  dis* 
positiombus  istis  mutari  possenL”  Hub.  ubi  supra.  And 
accordingly  we  find  that  a disposition  of  land  in  Eng- 
land by  a will  made  abroad,  must,  to  be  effective  in 
England,  have  all  the  solemnities  prescribed  by  thelaw 
of  England.  Coppin  v.  Coppin,  2 P.  Wms.  293. 
Alves  V.  Hodgson,  7 Term  Rep.  241.  See  also  Sill  r. 
Worswick,  ! H.  Bla.  G6:}.  But  that  money  of  a fo- 
reigner in  the  public  funds  is  not  distributable  accord- 
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devises  a rent-charge  out  of  bis  estate  in 
Ireland,  it  shall  be  reckoned  according  to 
the  English  value,  the  will  being  made 
here.  So  Turkish  and  India  Interest  is 
allowed  upon  contracts  made  there,  though 
both  parties  have  been  long  in  England. 
Yet  it  is  but  reasonable,  where  the  money 
is  to  be  paid  here,  that  the  party  should 
have  an  allowance  for  the  return  of 
(i)Eariof  it  (2).  2dly,  The  statute  in  16‘6'0  respects 
Hackeu"i^’.  only  subscqucnt  contracts;  so  that  if  a 
S89.p'hip*p*v.  mortgagor  before  the  statute,  continues 
interest  above  6/.  per  centum,  no 
inde6i7a/«4  assumpsit  will  lie  at  law  for 

B^rtgh’weii  overplus  (3)  ; nor  is  there  any  just 
jp.wnii.  88.  grounds  to  decree  it  in  equity,  it  being 
Garoett,9  voluotarily  paid,  and  the  contract  not 
being  changed  or  varied.  But  if  the 
so*&n*rf™'  mortgagee  enters,  he  shall  be  allowed  in- 
but  after  the  reduced  rate  of  61. 
centum.  And  so  it  is  agreed,  that 
(s)  Walker  T.  the  Statute  of  12  Anne,  cap.  l6,  which 

Penry,9Vem. 

4t,  78,  M5. 

ing  to  the  law  of  England,  see  Thome  v.  Watkins,  2 
Vea.  35.  and  the  cases  there  referred  ta 

(u)  But  the  court  will  not  decree  interest  upon  inte- 
rest, by  reason  of  a custom  in  a foreign  country  in 
which  the  contract  was  entered  into.  Boddamv.  Riley, 
9 Bro.  Ch.  Rep,  3. 

2 
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reduces  the  interest  of  money  to  51.  per 
centum,  has  no  retrospect,  but  interest 
shall  be  paid,  as  it  was  at  the  time  of  the 
contract. 
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Of  Evidence. 


CHAP.  I. 

Of  Witnesses  and  Proofs. 

SECTION  I. 

But  as  it  is  not  sufficient  to  have  a 
right  in  cquit}',  unless  we  can  make  this 
appear  by  some  outward  proof  to  the 
court,  in  order  to  obtain  relief,  we  must 
of  necessity  treat  also  of  the  qualification  of 
witnesses,  and  the  nature  of  evidence  (a). 


(a)  There  is  no  branch  of  jurisprudence  more  inte- 
resting, ntid  none  more  diDTicult  of  investigation,  than 
the  law  of  evidence.  We  have  indeed  several  treatises 
upon  the  qualification  of  witnesses,  the  nature  of  the 
proof  required,  and  the  order  of  producing  it;  but 
those  woiks,  though  valuable,  are  very  far  from  per- 
fect. Indeed  the  nature  of  the  subject  scarcely  allows 
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lest  our  discourse  should  seem  maimed 
and  imperfect.  But  we  do  not  here  intend 


of  its  being  resolved  into  system  ; we  may  collect  and 
generalize  the  ideas  which  are  to  be  found  upon  it; 
we  may  give  them  a degree  of  precision  by  rule,  but 
cannot  give  to  them  that  comprehension  which  is  ne- 
cessary to  .system',  and  indeed,  when  we  reflect  tliat 
the  evidence  to  be  allowed  by  law  should  be  suited  to 
the  habits,  opinions,  and  the  state  of  society,  we  can- 
not but  expect  its  rules  to  vary  w ith  the  varying  exi- 
gencies of  the  subjects  to  which  it  is  to  accommodate 
itself  I Thus  wc  find  that,  as  occasions  have  arisen  in 
which  the  rigid  application  of  the  rule  would  have 
caused  a failure  of  ju.stice,  the  rule  has  given  way  to  the 
occasion:  for  “ all  general  rules  touching  the  adminis- 
tration of  justice  must  he  so  understood  as  to  be  made 
consistent  with  the  fundamental  principles  of  justice, 
and  consequently  all  cases,  when  a strict  adherence  to 
the  rule  would  clash  with  those  fundamental  principles, 
are  to  be  considered  as  so  many  exceptions  to  it.”  Fos- 
ter’s Crown  Law,  38,  and  as  remarked  by  .Sir  Dudley 
Rider,  in  the  case  of  Omicliund  v.  Barker,  1 Atk.  2!), 
if  exceptions  were  not  allowed  to  general  rules  in  rela- 
tion to  evidence,  it  were  better  to  demolish  the  general 
rules:  General  rules  of  evidence  nitty  therefore  be  con- 
sidered as  afforded  by  the  decisions  of  certain  cases  and 
entitled  to  govern  all  cases  similar  in  circumstances; 
but,  if  other  circumstances  enter  into  the  case,  the 
principle  of  the  rule  must  be  consulted ; and  if  the 
principle  does  not  reach  such  additiotial  circumstance, 
It  should  seem  that  the  rule  ought  not  to  be  applied, 
if  a failure  of  justice  may  be  apprehen  led  from  its  ap- 
plication. 
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to  speak  of  these  ingeneial,  but  so  far  as 
they  are  used  in  tliis  court  (6).  Now  in 

[h)  In  coiisiJering  tbe  authority  of  general  rules,  it  is 
material  to  distinguish  those  which  are  drawn  from 
the  depths  of  reason,  and  the  strict  observance  ofwhich 
is  essential  to  the  attainment  of  truth,  from  those  which 
are  founded  on  notions  purely  of  convenience,  and 
which  may  be  considered  as  merely  modal  and  assistant, 
rather  than  essential  to  such  object:  such  are  those  ge- 
neral rules  which  respect  the  order  of  proceeding,  &c. 

Our  author  has  stated  some  general  rules  with  re- 
ference to  the  qualification  of  witnesses;  but  it  may  be 
material  to  state,  in  addition  to  those  which  respect  the 
qualification  of  the  witnesses,  those  which  respect  the 
nature  of  their  evidence,  for  though  they  arc  generally 
thrown  together,  1 apprehend  them  to  be  in  their  na- 
ture c.xtremcly  distinct : Thus,  when  evidence  is  re- 
jected us  hearsay,  it  is  rejected  not  on  the  ground  of 
any  disqualification  in  the  witness,  but  that  tlie  nature 
of  his  testimony,  though  it  be  true,  does  not  afl'ord  that 
degree  of  proof  ofwhieh  the  fact  may  allow.  'I’he 
tirst  general  rule  is,  that  you  must  give  the  best  evi- 
dence that  the  nature  of  the  thing  is  capable  of;  “ The 
true  nieaning  of  this  rule  is,  that  no  such  evidence  shall 
Ik-  brought  that  er  uutura  tvi  supposes  still  a greater 
evidence  behind  in  the  parlies'  possession  or  power,  for 
. such  evidence  is  altogether  iiisuflicient,  and  [iroves  no- 
thing, as  It  carries  a presumption  with  it  contrary  to 
the  intention  for  which  it  is  produced  ; for  if  the  other 
greater  evidence  did  not  make  against  the  party,  why 
he  did  not  produce  it  to  the  court  ? as  if  a man  ofl'er 
a copy  of  a deed  or  will,  where  he  ought  to  produce 
the  original ; this  tarries  a presumption  with  it,  that 
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determining  the  qualifications  of  witnesses, 
equity  follows  the  law  (c) ; and  it  seems 


there  is  something  more  in  the  deed  or  will  that  makes 
against  tlic  party,  or  else  he  would  have  produced  it,  and 
therefore  the  proofof  a copy  in  this  case  is  notevidcnce; 
but  if  he  prove  the  original  deed  or  will  in  the  hands  of 
the  adverse  party,  or  to  have  been  destroyed  without 
his  default,  a copy  will  be  admitted,  because  then  such 
copy  is  the  best  evidence,  the  presumption  of  greater 
evidence  behind  in  the  parties’  possession  being  over- 
turned by  ()ositive  proof.”  Buller’s  Ni.  Pri.  293.  Gilb. 
Law  of  Evid.  4,  5. 

The  next  general  rule  is,  that  hearsay  is  no  evidence, 
for  no  evidence  is  to  be  admitted  butwhat  is  upon  oath  ; 
and  if  the  first  speech  were  without  oath,  another  oath 
that  there  was  such  spt>ech,  makes  it  no  more  than  a bare 
speaking,  and  so  of  no  value  in  a court  of  justice  ; be- 
sides, if  the  witness  be  living,  what  he  has  been  heard 
to  say  is  not  the  best  evidence.  To  this  general  rule, 
that  hearsiiy  is  not  allowed  as  evidence,  there  are  several 
exceptions : 

1st,  Though  it  is  not  allow'ed  as  direct  evidence,  yet 
it  may  be  admitted  in  corroboration  of  a witness’s  tes- 
timony, to  shew  that  he  alTirmed  the  same  thing  before 
on  other  occasions,  and  that  he  is  still  consistent  with 
himself;  for  such  evidence  is  only  in  support  of  the 
witness  that  gives  in  his  testimony  upon  oath.  Gilb.  L. 
of  Evi.  150.  Buller’s  Ni.  Pri.  294;  But  this  evidence  is 
said  not  to  be  evidence  in  chief,  and  that  it  is  doubtful 
whether  it  is  so  in  reply.  Espinasse’s  Ni.  Pri.  784. 

2dly,  Where  positive  proof  is  not  to  be  hail,  the  de- 
claration of  persons  uninterested,  and  who  are  then 
dead,  are  admissible,  as  in  questions  concerning  legiti- 
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the  chancellor  cannot  do  otherwise  (!)• 

And  tlierefore  if  a man  be  rendered  in- waning ''• 

iecorserc. 


macy,  or  in  questions  of  pedigree.  Bullet’s  Ni.  Pri. 
291. 

3dly,  Hearsay  is  good  evidence  to  prove  the  death  of 
any  relation  beyond  sea.  Bullet’s  Ni.  Pri. 294. 

4thly,  Hearsay  is  evidence  in  cases  of  settlement  of 
paupers.  See  Espinasse’s  Ni.  Pri.  7S5.  and  the  cases 
there  referred  to. 

iithly.  Hearsay  is  evidence,  whether  parcel  or  not 
parcel.  Davis  o.  Pearce,  2 Term  Rep.  55. 

(Jthly,  In  questions  of  prescription,  hearsay  is  good 
evidence  in  order  to  prove  a general  reputation. 

Tthly,  What  commences  by  parol  may  be  transmit- 
ted by  parol,  and  that  creates  a general  reputation,  in 
which  case  hearsay  is  admissible  evidence:  and  on  this 
head  Mr.  Espinasse  remarks,  that  it  is  in  general  to  be 
observed,  that  it  is  no  objection  to  the  admission  of 
hearsay  evidence,  that  the  party  whose  declarations  are 
brought  as  hearsay  evidence  would  not  himself  be  an 
admissible  witness,  provided  such  declar.ations  at  the 
time  were  indilTcrent,  and  used  with  reference  to  the 
question  then  before  the  court.  Ni.  Pri.  787. 

'I’he  above  exceptions  to  the  general  rule  which  c-k- 
cludes  hearsay  evidence,  are  strongly  illustrative  of  the 
wisdom  of  ourjurisprudiMice  in  making  its  rules  subser- 
vient to  the  exigencies  of  occasion,  in  order  to  prevent 
a failure  ofjnstice. 

The  next  general  rule  respecting  what  may  be  given 
in  evidence  is,  that  parol  evidence,  though  not  ad- 
missible to  contradict  a deed,  is  admissible  to  ex- 
VOL.  II.  o o 
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famous  in  law,  as  by  an  infamous  judg- 
ment (d),  or  has  not  discretion  (e)  and 


plain  a latent  ambiguity  in  any  instrument;  see  Lord 
Bacon's  Max.  Reg.  23,  where  this  rule  is  fully  consi- 
dered, see  also  B.  1.  c.  G.  s.  11.  note  (j). 

Another  general  rule  is,  that,  in  all  cases  where  ge- 
neral character  or  behaviour  is  put  in  issue,  evidence  of 
particular  facts  may  be  admitted,  but  not  where  it 
comes  in  collaterally,  Esp.  Ni.  l'ri.78S,  and  the  cases 
there  referred  to.  With  resjrect  tosexeral  other  rules 
which  are  u.sually  classed  as  general  rules,  they  cither 
respect  the  qualification  of  the  witness,  which  will 
hereafter  be  considered,  or  the  order  of  proof  with  re- 
ference to  the  form  of  pleading ; and  therefore  <lo  not 
properly  fall  within  the  purpose  of  this  note,  which  is 
merely  to  bring  together  such  general  rules  as  respect 
the  nature  of  the  evidence  to  be  allowed. 

(c)  The  position  in  Practical  Register  is,  that  all 
persons  who  are  good  witnesses  at  law,  are  so  in  equity; 
but  this  position  by  no  means  excludes  the  testimony  of 
some  persons  to  certain  facts  in  a court  of  equity, 
which  they  would  not  be  competent  to  prove  in  a 
court  of  law  ; thus  an  accounting  party  may  in  equity 
discharge  himself  by  his  own  oath  of  small  sums  under 
40s.  pro'ided  they  do  not  in  the  whole  exceed  the 
sum  of  1001 ; see  margin  (a)  (G).  Thus  also  a wife, 
plaintiff  in  a suit  against  her  liusband,  may  read  the  an- 
swer of  her  husband  in  support  of  lier  claim.-  The 
first  instance  is  evidently  founded  on  the  rule  that  he 
who  seeks  equity  shall  do  equity,  and  the  latter  may 
be  referred  to  the  difl'erence  of  the  judicatures ; a court 
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tinderstandiiig,  tj-c.  {J")  his  testimony  is 
not  to  be  admitted  (2).  Ami  the  objec-^?^ 

i Mud.  71. 

of  equity  allowin';  the  wife  to  sue  her  husband,  which 
a court  of  law  will  not:  But  to  allow  her  to  sue  her 
husband, and  to  e.'tclude  her  from  the  benclit  of  his  ad- 
mission of  facts  which  she  might  not  be  able  otherwise  , 

to  establish,  were  a mere  mockery:  she  is  therefore, 
when  allowed  to  become  a suitor  against  her  husband 
entitled  to  all  the  rights  of  any  other  suitor. 

(</)  It  appears  that  formerly  the  infamy  of  the  pu- 
nishment was  supposed  to  create  the  disqualification; 
but,  according  to  the  more  correct  and  liberal  construc- 
tion of  modern  times,  it  is  the  infamy  of  the  crime 
and  not  of  the  punishment  which  cri-atesit,  nan  ex  de- 
licto non  ex  suppUcio  emergil  infamia  ; and  therefore  per- 
sons stigmatized  by  an  infamous  punishment,  such  as 
being  set  in  the  pillory,  are  admissible  witnesses,  unless 
the  punishment  was  inflicted  for  forgery,  perjury,  or 
any  species  of  the  en'men  falti,  or  any  other  crime  of  an 
infamous  nature,  or  so  declared  by  positive  law  ; for, 
says  Lord  Chief  Baron  Gilbert,  a man  may  be  pillored 
for  speaking  loose  and  scandalous  words  of  the  govern- 
ment, which  yet  in  doubtful  and  factious  times  ought 
not  to  be  taken  as  a presumption  against  his  common 
credibility.  Law  of  Evidence,  140,  141  ; Rex  v. 

Crosby,  I Salk.  (589;  Rex  v.  Ford,  1 Salk.  0'90; 

Pendock  v.  Mackender,  2 Wils.  13.  By  what  means 
the  competency  of  such  a person  may  be  restored,  see 
Buller’s  Ni.  Pri.  292,  8th  ed.;  see  also  Mr.  Capel 
Loft’s  ed.  of  Gilb.  Law  of  Evid.  p.  237  • 

(e)  This  incapacity  is  either  propter  atatem  aut  prop- 

c o 2 • » 
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lion  that  the  party  is  concerned  in  interest, 
though  never  so  small  (g),  have  usually 


ter  defectum  ratioiils.  The  first  species  of  incapacity 
applies  to  cliildren,  wlio,  from  the  tenderness  of  tlieir 
years  are  defective  in  their  understanding,  or  insensible 
of  the  religious  obligation  of  an  oath.  The  latter  spe- 
cies t*f  incapacity  applies  to  idiots  and  lunatics.  As 
to  iditots,  whose  unfortunate  situation  implies  the  total 
want  of  understanding  a nativitate,  their  testimony  is 
necessarily  excluded  in  all  cases.  But  with  regard 
to  lunatics,  whose  disctised  state  of  mind  allows  of  in- 
tervals of  intelligence,  it  should  seem  too  much  to  ex- 
clude their  testimony  during  such  intervals , respecting 
facts  which  had  occurred  also  during  a lucid  interval. 
See  B.  1.  c.  3. 1. 3.  note  (x). 

[f]  Or  if  he  be  an  infidel,  that  is,  if  he  possess  no  re- 
ligion,for  ifhe  do  professareligion,howcvcrab8urdsucii 
religion  may  appear  to  us,  yet  as  he  attributes  itto  a sa- 
cred influence  and  authority,  it  will  bind  his  conscience 
to  speak  the  truth,  and  therefore  he  shall  he  admitted  as 
a witness,  and  sworn  according  to  the  ceremonies  pre- 
scribetl  by  such  religion.  There  certainly  are  dicta  in 
our  books,  whence  it  might  be  interred,  that  by  the 
ancient  common  law,  all  persons  not  professing  Christ- 
ianity are  disqualified  from  being  witnesses;  but  the 
numberless  inconveniences,  not  to  say  the  gross  injus- 
tice which  must  have  resulted  from  a rigid  adherence  to 
such  a rule,  necessarily  compelled  the  adoption  of  the 
more  liberal  and  enlarged  policy  which  now  prevails. 
But  though  infidels  arc,  under  certain  circumstances, 
now  allowed  tobe  competent  witnesses,personsexcom- 
municated  arc  said  to  be  disqualified  ; because,  being 
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prevailed  (3),  unless  in  special  instances(A). 

As,  1st,  for  the  necessity,  where  no  other  vero.ji?- 


exduded  out  of  tlie  cliurdi,  they  arc  supposed  not  to 
be  under  the  influcBce  of  any  religion.  It  were  diOi- 
cult  to  trace  the  origin  of  this  dis(]ualiricution  ; it  ap- 
pears to  have  prevailed  in  very  early  times,  ami  even 
then  referred  to  as  an  csUiblishetl  rule ; but  whatever 
might  be  the  motives  from  which  this  disqualification 
derived  its  origin,  iLs  prevalence  at  the  present  period, 
when  one  considers  tlie  several  causes  of  cxccnumini- 
cation  exclusively  recitcil  by  the  statute  6 F.liz.  ch.  23, 
cannot  but  create  surprise.  Mr.  Capel  Loft,  (Law  of 
Evidence,  261,)  enumerating  such  causes,  observes, 
“ the  first  is  heresy ; which,  whatever  it  may  meah,  im- 
plies a sense  of  religious  obligation  and  of  conscien- 
tious acceptance  of  Christianity  itself,  as  divinely  re- 
vciiled.  How  then  does  it  presume  a man  to  have  no 
regard  to  the  uttering  an  injurious  falsehood  inthepre- 
sence  of  the  Deity,  and,  in  repugnance  to  that  religion, 
the  truth  and  authority  of  whose  general  doctrines  he 
admits  ? Another  cause  is,  error  in  opinion  in  matters 
of  religion  and  doctrine  received  and  allowed  in  the 
church  of  England.  Now,  if  the  church  of  England 
were  really  infallible,  it  wouhl  be  a misfortune  to  differ 
from  her  in  any  point,  but  certainly  no  ground  of  civil 
incapacity,  es|iecially  to  preclude  a court  of  justice  from 
being  informed bya  person  labouring  under  that  misfor- 
tune. Another  cause  is  simony,  which  asacorrujit  traf- 
ficking, may  indeed  affect  thecreditofa  witness,  though 
the  offence  is  constituted  so  strangely, that  ecclesiastical 
right  and  wrong  upon  this  subject  enter  commonly  in 
a manner  very  jicrplexing  to  a lay  imagination,  should 
it  attempt  to  define  the  principles  of  morality  or  sense 
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evidence  could  possibly  be  had,  as  where  a 
man  tears  a note,  or  a goldsmith's  appren- 


by  whirl)  the  boundaries  I).ave  been  settled;  a remark 
not  very  dissimilar  may  be  applied  to  usury.  Inron- 
tiuence,  under  which  censure  antinuptial  commerce 
was  till  very  lately  included  (27  G.  3.  c.  44.),  though 
the  parties  should  have  made  the  amende  honorable  by  in- 
termarrying, is  another  of  the  recited  grounds  of  e.v- 
communication,  as  if  being  unguardedly  awake  to  the 
impressions  of  nature  demonstrated  an  insensibility  to 
the  voice  of  truth.” 

Theslat.3  Ja.  1 . c.5,  having  enacted,  that  eveiy  popish 
Kcusant  should  stand  to  all  intents  and  purposes  dis- 
abled, as  a person  lawfully  excommunicated,  it  is  said 
that  they  were  also  disqualified  from  Being  ivituesscs. 
Attorney  General  r.  Griffith,  2 Buis,  loo;  a construc- 
tion which  a truly  learned  writer  (Serjt.  Hawkins)  af- 
firms to  be  “ too  severe,  for  this,  like  all  other  penal 
statutes  ought  to  be  construed  strictly,  arid  the  word* 
thereof  are  no  more  than  that  such  persons  shall  stand 
disabled,  he.  as  persons  lawfully  excommunicated,  &c. 
and,  as  the  purport  thereof  may  be  fully  satisfied  by  the 
disability  to  bring  any  action,  it  stems  to  be  too  ri- 
gorous to  carry  them  any  farther.”  Pleas  of  the 
Crown,  B.  1.  c.  12. 


Another  disqualification  arises  out  of  the  relation 
in  which  persons  may  stand  to  the  parties  in  the 
cause.  This  disqualification,  by  the  civil  law,  in- 
volved various  descriptions  of  persons.  Cod.  lib.  4. 
tit.  20,  the  reason  of  w hich  is  fully  considered  by  Pc- 
reziuB  Prxlec.  in  Cod.  lib.  4.  tit.  20;  but  which  tbe 
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tice  overpays  a bill  of  exchange.  2dly, 

In  odium  spoliatoris,  tlie  oath  of  a party 


law  of  Iii£tlaiid,  rolui-taotly  excludin!<  the  tcjitiinony  of 
any  persons  to  whose  U-stimony  credit  might  he  safely 
given,  coniines  to  husband  and  wife,  and  counsel,  and 
attorn  les. 

'I’he  exclusion  of  the  testimony  of  liusbin  1 an.l  wife, 
for  or  against  each  other,  by  the  civil  law,  pro.,  i.cti  J 
on  tlie  presuuiption  that  their  testiniony  could  not  be 
unbiassed  ; bin  thisconsi'leration,  tliougli  it  may  have 
influenced  our  adoption  of  iiio  rule,  is  not  the  only  one, 
the  disqualification  being  principally  (as  remarks  the 
learned  commentator  on  cur  law*)  “ in  respect  of  the 
union  of  person,  and  therefore  if  they  were  to  be  ad- 
mitted to  be  w itnesses  for  each  other  they  would  coii- 
tratlictone  maxim  of  law, /ie/«o  t/i  propria  couso  Utiig 
esse  Jel’et ; and  if  against  each  other,  they  would  con- 
tradict another  maxim,  nemo  teneiur  teip\um  accusare," 

! Ula.  Com.  44.3.  “ However  there  arc  some  excep- 
tions to  this  rule  : First,  in  the  case  of  higli  treason.it 
has  been  said  that  a wife  siiall  be  admitted  as  a witness 
against  her  husband,  because  the  tie  of  allegiance  is 
more  obligatory  than  any  oilier;  Secondly,  by  the  jth 
Geo.  II.  the  wife  of  a bankrupt  may  be  examined 
by  the  comniissionei's,  touching  his  estate,  but  not  his 
banknipfcy  : Thirilly,  if  a wotiian  be  taken  away  by 
force  and  married,  she  may  bi-  an  evidence  against  her 
husband,  indiefed  on  the  3d  Henry  VII.  i.  against  the 
sUalingof  women;  fora  contract  obtained  by  force 

has  no  obligation  in  law.  So  upon  an  indictment,  ( 

on  1 Jac.  I.  c.  ‘2,  lor  marrying  a second  wife,  the  j 

first  bemg  alive,  though  the  fir.«t  cannot  be  a witness  i 
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cVi/piny"/**  injured  shall  be  a good  charge  on  hinj  who 
SOB  wrong  (4>J.  3dly,  After  a great 


yrt  the  »ccond  may,  the  second  marriage  being  void; 
and  whethera  wife  dejure  may  not  be  a witness  against 
her  husband  on  an  indictment  for  a personal  tort  done 
to  herself,  sec  ms  to  be  matter  of  doubt.  In  Lord 
Audley’s  case  she  was  allowed  to  be  a w ilucs.s  to 
prove  her  husband  assisted  in  a rape  upon  her ; and 
though  this  case  has  been  denied  to  be  law,  yet  it 
was  in  cases  where  the  indictment  was  not  for  a 
personal  tort  to  the  wife;  and  in  the  case  of  Azyre, 
on  an  indictment  for  the  battery,  of  the  wife,  l.onl 
Raymond  suflcred  the  wife  to  give  evidence  ; and  the, 
wife  is  aUvays  permitted  to  swear  the  peace  against 
her  husband,  and  her  affidavit  has  been  admitted  to  be 
read  on  an  application  to  the  court  of  King’s  Bruch, 
for  an  information  against  her  husband  for  an  attempt 
to  take  her  away  by  force  after  articles  of  separation ; 
and  it  would  be  strange  to  permit  her  to  be  a witness 
to  ground  a prosecution  upon,  and  not  aftcrw  ards  to  l>e 
a witness  at  the  trial  : rourthly,  in  an  action  between 
other  parties,  the  wife  may  be  a witness  to  charge  her 
husband,  ex.  gr.  to  prove  the  goods  for  which  the  action 
is  brought,  sold  on  the  credit  of  the  husband  : so  per- 
haps in  some  cases  in  an  action  against  her  husband, 
though  she  will  not  be  admitted  to  be  a witness,  yet  a 
confession  of  Iter’s  may  be  given  in  evidence  to  charge 
him  ; as  where  an  action  was  brought  for  nursing  his 
child,  the  plaintiff  was  allowed  to  give  in  evidence  that 
the  wife  declared  the  agreement  to  have  been  for  so 
much  per  week,  because  such  matters  are  usually  trans- 
acted by  the  women.  It  may  be  material  to  observe, 
that  though  this  general  disqualification  equally  applies 
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length  of  time  ; as  in  an  account  of 
twenty  years  standing,  he  may  prove  by 

to  procmlings  in  equity  against  husband  and  wife; 
Anon.  2 Ch.  Ta.  3!t.  Cole  r.  Orey,  i Vcrii.  79. 
Wrottcsly  r.  Bindish,  3 P.  Wins.  23S;  }'et  that  it 
does  not  apply  to  suits  which  they  may  institute  against 
each  other.  With  respect  to  the  exclusion  of  the  tes- 
timony of  counsel,  &c.  against  their  clients,  this  dis- 
qualification of  the  counsel,  kc,  is  the  privilege  of  the 
client,  it  being  against  the  policy  of  justice  to  jicrmit 
any  person  to  betray  a secret  with  which  the  law 
has  intrusted  him;  Lindsay  t’.  Talbot;  T.  12  G.  I. 
Bull.  Ni.  Pri.  281;  sec  also  Sandford  c.  Kcming- 
ton,  2 Ves.  jun.  189.  But  to  this  rule  there  arc 
some  exceptions  ; first,  as  to  what  such  persons  knew 
before  the  retainer,  for  as  to  such  matters,  they  are 
clearly  in  the  same  situation  as  any  other  person  ; se- 
condly, to  a fact  of  his  own  knowledge,  and  of  which 
he  might  have  had  knowledge  without  being  attorney 
or  counsel  in  the  cause  ; Buller's  Ni.  Pri.  2S4.  For 
further  qualifications  of  the  above  general  rule,  see 
Espina.sse’s  Ni.  Pri.  718. 

Informers,  though  interested  by  the  promised  reward, 
are  competent  witnesses;  sec  Trials  under  the  special 
commission  of  the  rioters  in  1780,  where  it  was  so 
adjudged. 

(»)No  rule  can  be  more  reasonable,  iiia  general  view, 
than  that  which  requires  the  testimony  by  which  any 
fact  is  to  jie  establishetl,  to  be  free  from  that  bias  which 
an  interest  in  the  event  might  even  imperceptibly  give 
totheraind  of  the  witmtss;  but  this  rule,  tlioiigU  so 
admirable  in  its  principle,  is  perhaps,  of  all  the  rules 
ofevidenccjthe  most  flc.xible  in  its  application.  The 
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what  he  cannot  prove  otherwise.  (5) 
rh.  ca.  137.  4thly,  Of  small  sums  in  an  account,  as 

Ffjlon  V.  ’ 

Orrci],  1 Ch. 

Hep.  <8. 

variety  of  influences  to  which  the  human  mind  is  sub- 
ject, may  be  considered  as  interests  which  it  more  or 
less  anxiously  consults.  The  voice  of  nature  may  be 
supposed  to  give  a bias  to  the  testimony  of  those  who 
stand  in  the  relation  of  blood  ; and,  according  to  even 
the  worldly  construction  of  interest,  the  child  is  inte- 
rested in  preserving  the  character  and  defending  the 
property  of  its  parent  ; but  it  is  a species  of  interest, 
■which  the  law  does  not  apprehend  to  be  likely  to  su- 
persede the  rights  of  truth  and  justice,  and  therefore  a 
child,  by  our  law,  may  be  a witness  for  or  against  his 
father.  The  habits  of  friendship  may  have  so  blended 
the  claims  of  character,  that  the  testimony  of  a friend 
may  in  some  instances  be  considered  as  the  testimony 
of  a man  on  his  own  behalf,  but  the  law  does  not  reject 
such  tejitimony  ; it  may  indeed,  in  such  instances,  be 
influenced  by  a more  powerful  motive  than  the  prospect 
of  acquiring  or  preserving  wealth,  but  it  is  a consider- 
ation whiah  dors  not  disqualify  the  witness,  however 
it  may  weigh  in  rstimating  his  credit.  What  then, 
it  may  be  a.'^ked,  is  inteuded  by  the  interest  which  e.x- 
cludcs  the  testimony  of  a man  whose  testimony  is  in 
other  respects  unimpeachable  ? It  is  a melancholy  re- 
flection that  though  the  law  of  England  conceives  the 
claims  of  truth  to  be  sufliciently  strong  to  repress  tlie 
feelings  of  nature,  and  the  not  less  powerful  dictates  of 
friendship,  it  dare  not  trust  the  interests  of  justice  to 
that  species  of  influence  which  the  smallest  present  ac- 
tual or  supposed  pecuniary  benefit  may  excite.  I mean 
not  to  arraign  the  wisdom  or  policy  of  the  rule.  I have 
already  stated  it  to  be  of  all  the  rules  of  evidence  the 
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under  40s.  he  shall  be  discharged  by  his 
oath,  but  he  shall  not  charge  another  so. 

most  flesiblo  in  its  application:  that  liberal  spirit, 
which  ever  accompanies  the  truly  enlighteiietl  niind, 
haviit"  modified  its  rigour  by  distinguishing  tbataclual 
interest  which  goes  to  the  competency  of  testimonj’, 
from  that  intincnce  which  merely  ali'ects  the  credit  of 
it.  See  .Abraham  c.  Bunn,  4 Burr.  22jl. 

With  respect  to  what  interest  will  disqualify,  it  seems 
that  not  only  an  actual  but  a supposed  or  expected  in- 
teristwdl  be  suflicient ; Fotheringhaiu  r.  Ureenwooit, 
I Str.  12y ; not  only  any  iimnetlmtc,  butan  ultimate  be- 
nefit, as  if  the  \>arty  and  witness  claim  under  the  same 
title  or  in  the  same  right.  Tp  pursue  the  point  would 
exceed  the  province  of  a note  ; I must  beg  therefore  to 
refer  to  the  several  treatises  upon  the  law  of  evidence, 
end  the  not  less  valuable  chapters  upon  that  subject 
which  are  to  he  found  in  our  writers  upon  the  law  of 
Nisi  PWiis  and  Crown  Law. 

(A)  The  exceptions  which  our  author  has  stated  are 
those  which  most  frequently  occur  in  courts  of  equity, 
but  they  are  by  no  means  all  the  exceptions  which  have 
been  allowed.  For  1st,  A parly  interested  will  be  ad- 
mitted as  a witness  in  a criminal  prosecution,  in  most 
instances  for  the  sake  of  public  Justice,  ‘idly,  A party 
interested  will  be  admitted  for  the  sake  oflradc.  3dly, 
A party  interested  will  be  admitted  where  no  other 
evidence  is  reasonably  to  lie  expected.  4thly,  A party 
interested  will  be  admitted  where  he  acquires  the  in- 
terest by  his  own  act,  after  the  party  who  calls  him  as 
a witness  has  a right  to  Ids  evidence.  5thly,  A parly 
interested  will  be  admitted  where  the  possibility  ofin- 
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T6)  Anun. 

1 Vcm.  283. 
Marihlicid  v. 
'Waton, 

2 Vein.  176. 
F.veranI  t. 
Warren,  2 Cli. 
Ca.  249. 

(7}  Stephens 
Gerrard, 

1 Sid.  315. 
Callow  T. 
Mince,  Pre. 
Ch.  934. 
Goodtitle  a. 
Welford, 
Uougl.  Rep. 
134. 

(8)  Buller's 
^ i.  I’ri.  286. 
Bridgman  t. 
Green,  9 Vez. 
629. 

(9) Sarille,34. 
pi.  81.  IMnd. 
11.  1 Sid.  441. 


And  this  rule  extends  no  further  than  for 
tlie  sum  of  1001,  and  he  must  mention  to 
whom  paid,  for  what,  and  when  ; for  in 
an  account  he  must  prove  the  particu- 
lars (6).  othly.  Where  he  has  released 
his  interest,  though  the  release  was  sealed 
in  court  while  the  cause  was  trying  (7). 
Cthly,  Particeps  criminis  is  admitted  to 
prove  matters  of  fraud,  especially  where 
what  he  proves  is  to  his  own  prejudice  (8). 
7thly,  If  one  be  made  a defendant  by 
covin  to  take  away  his  testimony  (/}, 
and  it  appears  upon  the  evidence,  the 
judges  may  and  ought  to  allow  him  to  be 
a witness  (9).  And  this  cannot  be  a gene- 
ral rule;  but  every  case  stands  on  its  own 
circumstances,  that  is,  whether  the  in- 
terest is  so  great  as  may  be  presumed 
to  make  them  partial, or  not;  and  there- 


tercst  is  »cry  remote.  See  Buller’s  Xi.  Pri.  2SS,  289, 
2.00,  where  the  above  e.\ccplions  arc  statcil  and  illus- 
trated by  cases.  Tliat  a subscribing  witness  to  a will 
under  which  he  took  no  direct  interest,  but  in  the  va- 
lidity of  which  he  afterwards  became  interested  by 
marriage  with  one  of  the  devisees,  is  coni|)etent,  see 
Brogiave  r.  Winder,  2 Ves.  jun.  C31. 

(i)  Ifa  man  unnecessarily  makes  any  one  a defend- 
ant.he  thereby  deprives  himself  of  the  benefit  of  such 
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fore  alms  people  and  servants  are  good 
witnesses.  So  it  is  usual  fora  legatee  of 
a small  legacy  {k)  as  5s.  to  a private  per- 
son, or  51.  to  a nobleman,  to  be  admitted 
a witness  for  the  %vill  (10). 


401 


(10)  Corpora- 
tion ofSuttoOi 

Coldfield  V.  Wiltoo.  1 Veru.  SS4- 


party’s  evidence,  for  it  is  his  own  fault ; but  a co-de- 
fendant shall  not  be  deprived  of  his  evidence,  for  by 
such  contrivance  he  might  take  o(f  all  the  defendant’s 
witnesses  ; Gibson  r.  Albert,  10  Mod.  IP.  Piddockti. 
Brown,  3 P.  Wins.  283.  See  also  Barrett  v.  Gore, 
3 Atk.  401.  Nightingale  r.  Dodd,  Arabl.  583. 

(A)  See  Stat.  2.>  Geo.  II.  c.  G. 


SECTION  n. 

As  to  the  evidence,  the  usual  course 
in  Chancery  is  by  depositions,  for  no  Avit- 
nesses  vitd  voce  are  alloAved  at  the  hear- 
ing, except  by  special  order  (1).  * 

there  being  the  same  question  in  both  *9*- 
causes,  and  defendants  defence  being  the 
same,  the  depositions  in  a former  cause 
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against  him  (2).  But  depo- 
sitions  in  another  cause,  in  which  the 
181.  matters  in  question  were  notin  issue,  shall 
f3)  chriftian  iiot  be  read  (3),  So  depositions  taken  in 
b’udi/osi.  a suit  betwixt  other  persons  are  not  to  be 
given  in  evidence  : for  he  had  no  oppor- 

(4)  Earl  of  tuiiitv  to  cross-cxaniinc  them  (4).  So 
tenca,  5 Mod.  depositious  takcii  in  a cause  ; where  the 

plaintiff s father  was  a party  to  the  suit, 
being  in  all  matters  the  same,  his  father 
being  only  tenant  for  life,  those  depositions 
could  not  be  read  against  him ; for  the 
advantage  ought  in  all  cases  to  be  re- 

(5)  Coke  T.  ciprocal  f5).  And  where  a cause  is  dis- 

Foiinlein,  *11  c • 1 • 

1 vem.  413.  iHissed,  thc  matter  or  it  not  being  proper 
b^rougifT"  for  equity  to  decree,  yet  the  fact  in  this 
MK  Pn!*ch.  cause  proved  may  be  used  as  evidence  be- 
*'*■  tween  the  same  parties,  whenever  it  shall 
come  in  question  again.  But. when  a 
cause  is  dismissed,  not  upon  this  ground, 
but  for  irregularity,  so  that  in  truth  there 
was  never  regularly  any  such  cau.se  in  the 
court,  and  consequently  no  proofs,  those 
proofs  cannot  be  used ; for  proofs  can- 
not be  exemplified  without  bill  and  an- 
swer, nor  can  they  be  read  at  law,  unless 
the  bill  upon  which  they  were  taken  can 
i^.M!ddlrtoD?  be  read  f 0).  Lastly,  no  depositions  ought 

1 CbCa.  173. 
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to  be  allowed,  whicli  were  taken  in  a 
court  of  record  ; and  they  are  like  ex- 
amination of  witnesses  : So  that  although 
the  defendant  may  read  what  part  lie  will, 
yet  the  other  side  may  read  the  whole  after- 
wards (/)  (7). 

(/)  As  to  the  course ofproceedings  in  thecxamination 
of  witnesses,  see  Gilbert’s  Forum  Romanuni,  I ‘>-2. 
Harrison’s  Chancery,  1 V.  p.  409,481.  Hinde’s  Prac- 
tice in  Chancery,  422,  and  the  Practical  Register. 


SECTION  III. 


And  although  all  exhibits  proved  by 
the  depositions  may  be  read  at  the 
‘ hearing,  yet  they  must  be  shewn  forth 
in  court,  if  the  party  will  have  any  bene- 
fit of  them  (l);  and  parties  and  privies 
ought  to  shew  tlie  original  deed  (m)  for 


(w)  Deeds  and  copies  of  records  not  proved  by 
depositions,  may,  by  special  order,  be  proved  tiv& 
voce  at  the  hearing,  so  far  as  respects  the  execution  of 
them;  but  no  examination  is  allowed  to  points  that 


(7)  Earl  of 
Bath  T.  Bat- 
Icrtea,  t Mod. 
10. 


(I)  Harrifoo'i 
Cb.  <74. 
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every  deed  ought  to  prove  itself  (n),  or  be 
proved  by  others  ; but  strangers  to  the 
deed,  and  who  do  nothing  in  right  of  the 
grantee,  as  bailiff  or  servant,  may  plead 
the  patent  or  deed,  without  shewing  it. 
So  a will,  which  is  the  plaintiff’s  title, 
must  be  shewn  to  the  court  itself,  and  not 
^ “Py  ' ‘^'^licrwise,  where  it 

p^iMton  r*’  way  of  circumstance  (3).  But  where 

Wwburton',  a deed  or  other  evidence  is  suppressed, 

Comb,  39S,  , • 1 • 1 ^ 

(3)  Klim  T.  the  court  will  always  intend  a title  against 

Chalkilr, 

I Keb.  117. 

would  admit  of  a cross-examination;  Earl  of  Pomfret 
V.  Lord  Windsor,  2 Ves.  480;  and  therefore  a will 
csiinot  be  proved  at  the  hearing  vivi  voce ; Harris  r. 
liigledcw,  3 P.  Wins.  93,  Quare,  If  records  them- 
selves may  not  be  read  at  thehearing,  without  an  order  ? 
Sawbridge®.  Benton,  Ex.  M.  1793,  MSS, 

(»)  If  the  deed  be  thirty  years  old,  it  may  be  given  in 
evidence  without  any  proof  of  the  execution  of  it;  but 
some  account  should  be  given  of  it,  as  where  found, 
&c.  and  if  any  suspicion  arise  from  any  blemishes,  ra- 
sure  or  interlineation,  it  ought  to  be  proved,  or  the  sus- 
picion in  some  manner  done  away,  see  Bullcr’s  Ni.  Pri. 

(o)  This  position  is  confined  to  wills  of  land  ; for 
of  wills  of  personal  estate,  the  probate,  if  duly  obtained, 
is  conclusive  evidence.  King  r.  Raines,  Skin.  583. 
Chichester  v.  Philips,  Raym.  401.  Noel  v.  \Vells, 
1 Sid.  359. 
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him  that  suppressed  it  ( 4).  But  a copy  of  O)  ». 

a deed,  supposed  to  be  suppressed,  is  Temp.  Fiiirti. 

not  allowed,  unless  examined  (/»),  nor  Ei'ion  t.  p.j- 

even  upon  affidavit  that  the  plaintitf  had 

got  it,  but  he  shall  be  left  to  recover  it  at 

law  (j).  So  although  a recital  of  a lease  (5)  Lord  Pe- 

. I 1 I * 1*1  ptcrboroujrb  r. 

Ill  a deed  of  release  is  good  evidence  of  lord  mo% 
such  lease  against  the  releasor,  and  those 
that  claim  under  him  ; yet,  as  to  others,  it 
is  not,  without  proving  there  was  such  a 
deed,  and  that  it  was  lost  or  destroyed  (6). 
itnd,  m case  of  an  mrolment  for  safe  cus-  *8s.  *?s 
tody,  the  deed  may  be  said  to  be  recorded, 
yet  a copy  of  it  (7)  is  no  evidence ; nor  is  (?)  ladTiioi. 
the  inrolment  itself  without  particular  cir- 
cumstances  to  support  it,  as  proving  that 
the  original  deed  was  in  the  defendant’s 
custody  or  power,  or  accidentally  lo.st, 

•Vr.  (y).  But,  where  a bargain  and  sale 
is  inrollcd  pursuant  to  the  statute,  the  iii- 

(^)  Upon  tbe  same  principle,  the  court  will  not 
allow  the  copy  of  a note  of  hand  to  be  read,  without 
lieing  previously  satisfied  that  the  note  was  genuine ; 

(joodier  r.  Lake,  1 Atk.-4W. 

(^)  111  the  case  referred  to,  the  position  is  thus 
qualified:  “ Otherwise  tliaii  against  the  party  who 
sealed  it,  and  all  claiiuing  under  iiini,  and  so  far  it 
shall." 

roL.  II.  II  u 
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(81  Combe  t.  jolmciit  is  H Tccord  ; so  that  a copy  of  it 

Spencer,  _ ' • 

2Vern.  471.  may  1)6  fcad  ill  cvidencc  ir)  (8);  for  no 

Sniartle  v.  . . i i . 

wiiiiamj.  rasure  oi' mtenmmg  sliall  be  intended  111  a 
s uv.  s’g).  record  for  the  height  and  solemnity  of  it; 
r.reen  T.  ' Diit  the  sure  Way  IS  to  exemplify  it  under 
f Moi  117.  great  seal,  or  at  least  under  the  seal  of 
the  court  (s)  (9)- 

nurd*  118. 

5Sid,  145.  (9)  Dr.  Lejfield't  rare,  10  Rep.  !)2,  93. 

(r)  This  appears  to  have  been  tlie  opinion  of  the 
Master  of  the  Rolls;  but,  an  issue  having  been  ili- 
rectcfl,  a copy  of  the  inrolmint  was  allovvcil  in  evi- 
dence by  the  Lord  Chief  Justice.  Sec  2 Vern.  591. 
Boiler’s  Ni  I’ri.  25<),  2C0,  where  the  ense  of 
Smartlc  r.  Williams,  is  observed  upon. 

(j)  In  Potts  r.  Durant,  3 Ar.str.  Rep.  7.S9;  an  an- 
cient writing  purporting  to  be  an  inspcxiinus  under 
tiie  seal  of  the  Bishop,  was  held  to  be  inadmi-sible 
evidence,  because  it  came  out  of  private  hands;  but, 
query  ihisdcterinination.as  there  is  no  public  repository 
tor  exenipliticaticns,  and,  indeed,  the  very  purpose  of 
them  in  general  requires  them  to  be  in  private  cu.stody. 
But  where  there  is  a public  repository  for  tlie particular 
instrument  otfered  in  evidence,  its  autiiemlicity , in  a 
great  degree,  depends  upon  itsbtdng  found  in  the  proper 
place,  and,  therefore,  it  has  been  held,  that  a terrier 
cannot  be  received  unle«s  it  came  from  the  registry  of 
the  bishop,  Atkyns  v.  Hatlon,  2 Anstr.  SSb ; but  it 
appears  from  a note  to  that  case,  that  in  Miller  v.  I oster, 
upon  a motion  for  a new  trial,  the  court  of  King’s 
Bench  thought  that  such  evidence  ought  to  have  been 
received.  See  also  Potts  r.  Durant,  3 Anstr.  Rep.  793. 
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CHAP.  11. 

Of  Arermcnls  and  Parol  Evidence. 


SECTION  I. 

Records,  wlien  perfect,  for  avoid- 
ing infinileness,  whicli  the  law  abhors, 
estop  all  parties,  and  privies  from  con- 
trad  icTitig  any  thing  apparent  in  the 
record  fl):  and  a record  cannot  be  con- 
I’essed  and  avoided,  as  to  say,  that  he 
was  not  a person  able  («),  ^ for  then 
every  record  might  be  so  avoided  by 
a nude  averment.  But  to  take  an  aver- 
ment which  stands  with  the  record, 
and  which  does  not  contradict  any  thing 
apparent  in  the  record  to  the  judges  by 
construction  of  law  upon  the  words,  the 
law  well  admits  and  allows  of  (2).  So  a(*)inoiie't 
deed  indented  is  the  deed  of  both  par-  Com.  r>ij. 

Rituppcl,(K. 

31  Co.  LitU 

(o)  AikI  therefore  infancy  cannot  be  averred  at  law 
111  avoidance  of  a recovery  or  line.  Hiiiip(ate'8  case, 

12  Rep.  122.  2 lust.  483.  But  see  b.  1.  c.  2.  § 5. 
note  (d). 

II  II  2 
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363  b°sh^'’  though  they  were  the  words  of 

pard’»Tuucb- but  one;  for  both  seal  it,  and  of  conse- 
•loDe,  6*.  quenpe  estopped  hy  it  (b),  viz.  in  all 
the  material  and  essential  parts,  without 
which  it  would  not  be  good  (e).  Other- 
(1)  Co.  tilt,  wise  of  a patent,  or  deed  poll  (4) ; because 
**  ^ the  estoppel  there  is  not  mutual,  as  it 
ought  to  be.  But  to  a deed  they  may 
plead  non  esl  factum,  ^ pari  ratione  may 
confess  and  avoid  it,  as  by  coverture  or 
the  like.  And  altliough  a deed  is,  priuta 
fade,  an  estoppel,  }’ct  they  may  plead  or 
aver  any  matter  of  fact,  which  stands  with 
(S)  Roiie-f  the  words  of  the  deed  (5).  But  no  aver- 

Ab.  874.  10  , , , 

vin.Ab.  470.  ment  can  be  taken  against  the  judgment 
of  law,  which  appears  to  the  judges  upon 
^)WeaieT.  yicw  of  the  dccd  ((>);  for  matter  of  fact 
Foiiex’ 67.  is  to  be  tried  by  the  jury  (d),  but  matter 
of  law  by  the  judges  only. 

C6)  Not  if  the  detd  be  void  at  law,  in  respect  of  its 
consideration,  as  if  it  be  usurious.  5 Rep.  (iP-  b. 

(c)  What  are  the  essentials  of  a deed,  see  'I’ouch- 
stone,  54. 

(rf)  That  an  ambiguity  in  a deed  may  be  ei plained 
by  usage,  see  Withnell  v,  Gartham,  6 Term  Rep.  3P7. 
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SECTION  II. 

But,  in  case  of  estoppels,  verdict  against 
tlie  truth,  or  the  law  being  founded 
upon  an  untrue  presumption,  Chancery 
will  relieve.  And  although  such  assur- 
ances, as  are  used  for  the  common  repose 
of  men’s  estates,  equity  will  not  draw  in 
question  ; (for  a fine  with  proclamations 
ought,  after  five  years,  to  be  a bar  in 
conscience,  as  it  is  in  law ; so  shall  it  be 
of  a common  recovery  for  docking  the 
entail;)  yet  if  a fine  is  unfairly  ob- 
tained (d),  equity  will  order  a reconvey- 

(d)  Whether  a fine  may  not  at  law  be  avoided  by 
fraud,  Cruise  ou  Fines,  311. 

Courts  of  equity  will  interpose  a^instthe  operation 
of  a fine,  not  only  on  the  ground  of  fraud,  but  also  on 
liie  ground  of  lunacy ; see  Kushtoy  v.  Mansfield,  Totli. 
42;  Addison  V.  Dawson,  2 Vern.  078  : so  also  of  in- 
fancy in  the  cestui  que  trust;  Allen  r.  Sayer,  2 Vern. 
.'i63;  so  also  if  the  person  levying  the  fine  had  notice' 
of  an  existing  charge  upon  the  land;  Dmper’sCompany 
a.  Yardly,  2 Vern.  002;  so  if  the  line  be  levied  by 
trustee  ; see  case  stated  in  Bovey  r.  Smith,  1 Vern. 
149:  Shields  t.  Atkins,  3 Atk.  503;  Pomfret  r. 
Lord  Windsor,  2 Vez.  482;  2 Atk.  031 ; or  by  niort- 
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ance  ( 1),  and  the  court  where  it  is  ac- 
Toih. 99,100. knowledged  will  vacate  it  forcrror,orir- 
Boofh,' Toth,  regularity  (2).  Neither  is  a judgment  at 
x!pow“r*'^  law  to  be  pleaded  in  bar  to  a suit  in 

wSol";.  equity,  notwithstanding  the  statute  of  4 JJ. 

2 Vefn.'sor.  ' becHusc  that  statute  meant 

curke jr.  Only  to  restrain  such  jurisdiction  as  did 

8rdf  l*rc<  . I • 

ch.  130.  lake  upon  it  to  reverse  the  iud^ment,  as 

Turner,  crrot  and  attaint  doth,  which  the  Chan- 

1 Kq.  Ca.  Ab.  ^.ery  never  pretended  to,  but  leaves  the 
judgment  in  peace,  and  only  meddles  with 
the  corrupt  conscience  of  the  party.  And 
although  it  is  said,  that  the  common  law 
used  some  power  to  restrain  such  e.xaini- 
nations  directly  bel'orc  any  statute  made  ; 
yet  these  seem  rather  to  e.xainine  the  man- 
ner, than  the  very  matter  and  substance  of 
the  thing  adjudged  (e). 


gagor  in  posscpsioD ; Focus  t.  .‘Salisbury,  Ilar.l.  -lOO, 
402;  or  mortgagee  in  possession;  Weldon  r.  Dux' 
Ebor,  1 Vern.  1S2.  (nil  secLingard  r.  Griflin,  2 Vern. 
189.  Nor  shall  a fine  levied,  in  pursuance  of  a decree, 
be  allowed  to  operate  beyond  the  particular  purposo 
for  which  it  was  directed  to  be  lui’ed;  Goodrick  v. 
Brown,  1 Ch.  Ca.  49.  2 Vern.  5u’. 

(f)  See  thejiirisdiclionof  the  court  of  Chancery  vin- 
dicated,!  Ch.  Rep.  where  the  point  is  verv  elaborately 
discussed. 
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SECTION  111. 


So,  in  natural  justice,  deeds  and  writ- 
ings are  considered  only  as  memorials 
of  tlie  contract,  not  as  a substantial  part 
of  them  (1);  and  therefore  any  other  (i)Grotioide 
proof  is  as  well  {/),  and  the  estoppel  will 
not  in  equity  be  regarded  against  thc'®-^*°' 
truth:  As  if  a covenant  be  general,  that 
he  was  lawfully  seized,  and  there  is  proof 
that  it  was  declared  upon  scaling,  that  he 
should  undertake  for  his  own  act  only,  he 
shall  be  relieved  (2).  So  if,  in  the  pur- (s)  Dr.CoU- 
chase  of  a masior,  a copyhold,  being  a lit- 
tie  before  escheated,  was  not  intended  to 
pass  in  demesne,  and  was  left  out  of  the 
paitieular  ; yet  if  the  conveyance  was  suf- 
ficient to  pass  it  at  law,  the  vendor  shall 
be  relieved  in  equity  (3).  So  where  a(3)  SirWm. 
lease  for  years  was  made  in  trustees,  pre- 
cedent  to  the  wife’s  settlement,  only  to 


(f)  Tliis  jKisiilon  is  too  general,  nor  do  the  cases  re- 
ferred to  su(>purt  it : I have,  however,  already  had  oc- 
casion to  consider  in  what  cases  evidence  maybe  given 
of  matter  not  comprehended  in  a deed  or  other  written 
instrument;  see  b.  l.c.  3.  § II.  note  [o).  . 
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(1)  HarTey 
T.  Harvey, 
2Ch.Ca.  I«0. 


(v)  Towera 
T.  Moor, 

3 Veto.  96. 


protect  the  wifc’.s  estate  against  the  vio- 
lence of  tlic  times,  and  not  to  exclude 
the  husband,  but  the  sequestrators;  upon 
proof  of  this,  by  one  single  witness  of 
an  undoubted  reputation  (g),  the  nature 
of  the  case  requiring  secrecy.  Chancery 
will  relieve  against  the  trust  expressed  in 
the  deed  (4j.  And  in  case  of  a surrender 
■ made  by  a steward  of  a copyhold,  if 
there  be  any  mistake  there,  that  is  only 
matter  of  fact,  and  the  courts  at  law  will 
in  that  case  admit  an  averment,  that  there 
was  a mistake,  cj-c.  either  as  to  the  lands 
or  uses  (5). 

Hill  V.  Wiggett,  3 Vem.  547. 

(g)  The  general  rule  is,  “ that  where  the  defendant 
in  express  terms  negatives  tlie  allcgntiuiis  of  the  bill, 
and  the  evidence  is  only  one  person  affirming  what  has 
been  so  negatived,  that  the  court  will  neillier  make  a 
decree  nor  send  it  to  law,”  Peniber  s.  Mathers,  1 Bro. 
Ch.  Rep.  i3;  Mortimer  e.  Orchard, 2 Ve».  jun.  243; 
unless  tliere  be  circumBtances  corroboratory  oftfae  tes- 
timony of  the  witness, see  Walton  v.  Hobbs,  2 Atk.  ly, 
and  the  cases  refemd  to  by  Mr.  Sanders  in  his  note. 
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SECTION  IV. 

As  for  a testament  proved  sub  sigiflo 
episcopi,  it  is  no  estoppel : jet  the  last 
will  of  a man  is  looked  upon  as  the  last 
serious  act  of  his  life,  as  to  the  disposition 
of  his  estate,  and  must  be  admitted  suffi- 
cient  to  repeal  all  former  wills,  and  much 
more  to  control  all  parol  declarations.  It 
is  to  be  considered,  therefore,  as  it  stands 
upon  the  will  alone  f»),  and  would  have 
been  so,  even  befiire  the  making  of  the 
statute  of  frauds  and  perjuries;  for,  bj  the 
statute  of  wills,  bj  which  men  am  enabled 
to  make  wills,  and  devise  their  lands, 
it  must  be  a will  in  •writing,  and  should 
parol  proof  be  admitted,  it  would  intro- 
duce a mighty  incertainty,  and  an  infinite 
inconvenience. 


ig)  That  parol  evidence  is,  under  some  circum- 
stances, admissible  to  convert  a legatee  into  a trustee, 
see  b.  2.  c.  2.  ^ 4.  niarg.  (3). 
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SECTION  V. 

B UT  this  rule  has  received  a distinc- 
tion, which  has  greatly  prevailed,  viz. 
Between  evidence  offered  to  a court,  and 
evidence  offered  to  a jury;  for,  in  the  last 
case,  no  parol  evidence  is  to  be  admitted, 
lest  the  jury  might  bo  inveigled  by  it ; 
but,  in  the  first,  it  can  do  no  hurt,  being 
to  inform  the  conscience  of  the  court, 
who  cannot  be  biassed  (h)  or  prejudiced 
O)  1 Eq.  Cl.  by  it  ( 1 ).  And,  therefore,  though  such  an 
(1).  averment  could  not  be  admitted,  where  it 

. was  to  make  the  party  a title;  yet,  u’here 

it  was  only  to  rebut  an  cquii.}',  it  might  (i). 
As  where  j4.  charged  his  real  estate  with 
payment  of  his  legacies  and  debts,  and  de- 
vised his  estate  so  charged  to  the  defendant 
his  nephew,  and  made  the  plaintiff  his 

(A)'riiis  distinction  assumes  more  than  general  e.vpe- 
riencecan  warrant,  and  though  it  has  occasionally  been 
acted  ui)on,  the  interests  of  justice  would  probably  he 
more  dfcctually  secured,  by  excluding  an  impression 
which  may  be  iuipro[>er,than  by  trusting  to  thejudge’s 
power  to  control  its  influence,  see  Sandford  a.  Reming- 
ton, 2 Ve.s.  jun.  189. 

(ij  Sec  cases  referred  to,  b.  2.  c.  6.  ^ 3.  marg.  (6), 
and  note  131. 
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wife  executrix  : Proofs  niajr  be  admitted, 
that  it  was  A.’s  intention,  that  she  should 
have  the  personal  estate,  clear  of  the 
debts;  and  if  it  were  taken  from  her  by 
the  creditors,  she  should  come  in  as  a cre- 
ditor on  the  real  estate  (2).  So  where  aj-j)  Gain*, 
money  legacy,  given  to  an  executor,  shall 
exclude  him  from  the  surplus,  the  pre- ® 
sumption  being,  that  the  testator  did  not 
intend  him  all  and  some ; yet  such  pre- 
sumption may  be  ousted  or  taken  away 
by  a proof  of  the  testator’s  intention,  that 
his  .executor  should  have  the  surplus,  or 
that  his  next  of  kin  should  not  have  it  f3),  (s)  B.chelor 
especially  it  a specilic  legacy  were  given  2Vcrn.  736. 
to  the  next  of  kin  ; for  one  may  aver  the 
trust  of  a personal  estate.  So  the  con- 
struction of  making  a gift  a satisfaction, 
has,  in  many  cases,  been  carried  loo  far: 

It  is,  therefore,  reasonable,  in  such  cases, 
to  admit  of  parol  proof  as  to  the  testator’s 
intention  (4).  However,  the  later  resolu- (O  Cnihhn-i 
lions  have  been  very  cautious  of  admitting  a vern.  i»i. 
parol  evidences,  because  they  encourage 
suits  and  litigations,  and  introduce  the 
very  mischiefs  that  the  statute  intended  to 
prevent  (5).  (s;secp.i36. 
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SECTION  VI. 

£ UT  aidiough  no  proof  ought  to  be 
received  to  supply  the  words  of  a will, 
since  the  will  that  must  pass  the  land 
must  be  in  writing,  and  must  be  deter- 
mined only  by  what  is  contained  in  the 
(i)Ld.  Che-  written  will  (1);  yet  there  can  be  no  hurt  in 
rAep”*!  admitting  collateral  proof,  to  make  cer- 
(*)Hodg«onr.  tain  the  pereon  or  the  thing  described  (2). 
s vcm.**5!)3.  As  wlicrc  A.  deviscd  to  B.  lands  of  60/. 
Liichficid,  ainnm,  paying  100/.  which  he  by  bond 
rMnereaitr.  J.  N. ; it  happened  that  the  100/. 

bond  was  not  due  to  J.  N.,  but  to  S.  II.  ■ 
^42o”i’o8  person  who  drew  the  will  having 

SiMfeiliv.  swore,  that  the  testator  intended  the  debt 
I*  p'.'wmi.  to  S.  H.,  the  devisee  of  the  lands  shall  be 
liable.  So  to  ascertain  the  tiling,  notwith- 
(3)  Pendleton  standing  the  statute  of  frauds  (3);  for  it 
8 Vern.  517.  neither  adds  to  nor  alters  the  will,  but 
only  explains  which  of  the  meanings  shall 
be  taken.  Yet  some  have  doubted,  whe- 
ther they  could  read  witnesses  on  a will 
of  lands  by  the  statute,  though  it  were 
only  in  preservation  of  the  devise.  But, 
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to  be  sure,  if  the  devise  would  admit  of 
any  sense,  they  could  not  be  read  (i). 

(0‘‘  Mistakes  (observes  Lord  Hardwicke)  arc  never 
to  be  supposed,  if  any  construction  that  is  agreeable  to 
reason  can  be  found  out.*'  Purse  v.  Snaplin,  1 Atk. 
516. 


SECTION  VII. 

And  it  is  a settled  rule  in  the  court  of 
Chancery,  that  although  tliey  will  read 
parol  proof  to  fortify  any  natural  .con- 
struction that  arises  from  the  words  of 
the  will ; yet  they  will  never  read  any 
parol  proof  to  make  any  alteration  in  the 
will,  or  addition  to  it  (k).  And  if  the 
bequest  cannot  be  made  out  but  by  the 
parol  disposition  of  the  witnesses,  there 
being  only  initial  letters  for  the  names  of 
the  legatees  [I),  as  it  is  not  substantive  in 

(*)  Unless  fraud  or  mistake  be  imputed. 

(f)  That  where  a blank  is  added  to  a general  legacy, 
no  person  is  considered  as  referred  to,  see  Iluntv.  Hart, 
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writiug,  it  is  not  a written  but  nuncupa- 
tive will,  and,  tlicrefore,  without  the  cir- 
cumstances retpiired  by  the  statute,  is 
(i)DiTisv.  void  (I). 

Gloccttcr, 

1 Kq.  Ca.r^br.  403t  401 ; but  §ee  Abbot  v.  Maxsie. 

3 Bro.  Ch.  Rep.  311.  and  Attorney-General  r.  Bajdis- 
S Aik.  239.  But,  yuftre.  Whether  parol  evidence  is 
not  admissible  to  ascertain  the  person  intemled,  if  the 
name  of  the  legatee  be  blindly  written,  or  falsely  spell  ? 
Jsce  Masters  ».  Masters,  1 P.  Wms.  425. 
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Of  a Discovert/. 


SECTION  I. 

In  the  law  of  nature,  when  deeds  and 
undeniable  instruments  cannot  be  pro- 
duced («),  they  must  then  give  judgment 

(fl)  There  is  no  branch  of  equitable  jurisdiction  of 
more  extensive  application  tliaii  that  whicli  enforces 
discovery,  and  where  kept  within  its  due  limits  there 
is  none  more  conducive  to  the  claims  of  justice.  To 
conapel  a defendant  to  discover  that  which  may  enable 
the  plaiiitilf  to  substantiate  a just  or  to  repeal  an  unjust 
demand,  is  merely  assisting  a right  or  preventing  n 
wrong.  But  ns  the  most  valuable  institutions  are  not 
exempt  from  abuse;  this  jwwer,  which  ought  to  be  the 
instrument  of  justice,  may  be  rendered  the  instrument 
of  oppression.  A pUintill",  by  his  bill,  may,  without 
the  least  foundation,  impute  to  the  defendant  the 
foulest  frauds,  or  seek  a discovery  of  transactions  in 
which  he  has  no  real  concern;  and  when  the  defendant 
has  put  in  hisanswer,  denying  the  frauds,  or  disclosing 
transactions,  (the  disclosure  of  w hich  may  materially 
prejudice  his  interest)  the  plaintilT  dismisses  bis  bill 
with  costs,  satisfied  with  the  misciiicf  he  may  have 
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according  to  the  testimony  of  witnesses, 
or,  with  consent  of  the  other  parly,  give 
him  his  oath.  I say  with  the  consent  of 
the  other  party,  for  else,  in  the  liberty  of 
nature,  no  man  is  obliged  to  put  the  issue 
of  his  cause  upon  another  man’s  con- 
science. Though  in  the  civil  law,  the 
judge  ex  officio,  if  he  saw  occasion,  might 
put  the  defendant  to  his  oath,  or  the 
party  interested  might  demand  it.  And 
this  was  decisive  between  the  parties  and 
their  representatives,  but  did  not  hurt  a 
cm\  L«w*^  * person  (1).  So  in  Chancery,  though 
B.^s,  Tit.6.  witnesses  are  examined,  yet  you  may  af- 
terwards examine  the  defendant  (6).  And 

occasiooed  by  the  publicity  of  bis  cliars;e,  or  with  the 
advaotage  which  be  may  have  obtained  by  an  extorted 
disclosure.  The  rule,  which  requires  the  signature  of 
counsel  to  every  bill,atFords  every  security  against  such 
an  abuse,  wiiicb  forensic  experience  and  integrity  can 
supply,  but  it  cannot  w 1)0  lly  prevent  it.  The  court 
alone  can  counteract  it;  and  in  vindication  of  its  pro-  * 
cess  must  feel  the  strongest  inclination  to  interpose  its 
authority. 

(6)  Directions  for  such  purpose  are  uaual  in  decrees; 
but  it  is  by  no  means  true  that  after  publkatien,  or 
even  atler  eKamination  of  witnesses,  party  may,  as  of 
course,  in  equity,  enforce  from  defendant  a discovery 
of  matter  material  to  his  case. 
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a bill  lies  there  for  the  discovery  of  an 
estate  by  one  who  had  a tide  to  it ; as 
by  the  patentee  of  the  floods  of  a felon, 
or  of  one  outlawed,  for  outlawry  is  in 
nature  of  a gift  or  judgment  to  the  king 
f2).  So  where  A.  obtained  iudement (^IThePro- 

^ II  1 ,•  1 1 . , lector  T.  Ld. 

against  and  the  defendant,  to  defraud  r-uroiej, u«rj. 
him  of  the  benefit  of  it,  assigned  his  estate 
to  trustees  for  himself.  A.  may  have  a 
tliscovery,  though  it  is  objected,  that  this 
is  in  the  nature  of  a foreign  attaelnnent, 
and  that  there  could  not  be  a discovery  of 
a man’s  personal  estate  in  his  life-time  (.‘5).  (s)  Swiihtw 
But  if  the  plaintiff  in  such  ease  has  not  vera.*3»9.^ 
taken  out  e.Nccution  (c),  it  will  not  be  al- 
lowed (4).  And  it  seems  agreed,  it  would  (O  Angel  ▼. 
not  lie  against  the  debtor  himself,  nor  to  vwnTssg. 
have  a general  discovery  from  a third  per- wia/ s aiIc. 
son  (5),  Imt  only  for  particular  things.  So  *v«u»'*'V.’ 
where  a fire  happens  in  a man’s  house,  and 
burns  his  neighbour’s  likewise,  although  he 
is  liable  to  damages  at  law,  yet  the  plain- 
tiff  in  such  case  shall  not  be  assisted  in 
equity;  for  though  the  law  gives  an  ac- 
tion, yet  it  docs  not  arise  out  of  any  con- 


(e)  Qutere.  Whether  this  rule  extends  to  trust  pro- 
perty? 

VOL,  II.  I I 
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(6)  Morte  v. 
Buck  worth,  3 
Vern.  443. 


(7)Healhcole, 
Mrf.v.FIccle, 
S Vera.  443- 


tractor  undertaking  of  the  party  (6).  But 
tlie  case  is  not  parallel,  where  a lighter  is 
overset  by  negligence  of  the  lighterman, 
or  a ship  takes  fire  by  the  negligence  of 
the  master  or  ship’s  crew,  these  come  with- 
in the  reason  of  any  common  carrier,  and 
therefore  he  shall  liavc  a discovery  to  en- 
able him  to  bring  his  action  (7V  Yet  a 
plaintiff  is  not  admitted  to  a discovery 
without  verifying  his  title  at  law  (c).  So 
that  if  there  be  a full  answer  given  to  the 
thing  in  demand,  till  that  be  tried,  the  de- 
fendants are  not  bound  to  discover.  As 
in  a bill  for  tythes,  if  they  plead  the  sta- 
tute of  13  Eliz.  cap.  20,  against  non-re- 
sidence in  bar : Or  in  case  of  tithes  of  co- 
nies by  custom,  if  they  deny  the  custom. 
And  the  rather,  because  the  demand  was 
against  common  right,  and  if  it  should  be 

(c)  This  rule  idmits  of  several  e.\ceptions;  as.  if  the 
plaintiff’s  interest  in  the  subject  be  purely  equitable,  or 
though  legal,  it  be  obstructed  by  the  fraud  of  defend- 
ant, or  the  plaintiff  be  a dowress  praying  an  assignnnent 
of  dower,  Curtis  r.Curtis,  3 Bra  Ch.  Rep.  (>20 ; Mundy 
V.  Mundy,  4 Bro.  Ch.  Rep.  2P4,  or  the  bill  be  for  an 
account  of  mesne  profits  accrued  during  infancy,  or  for 
a discovery  of  assets  on  behalf  of  a creditor,  Thomas 
r.  Williams,  Bunb.  23 ; or  to  remove  some  impedi- 
ment, or  to  obtain  some  evidence,  without  whicll  the 
legal  title  cannot  be  made  available. 
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otherwise,  the  defendant  by  a feigned  sug- 
geslion  might  be  forced  to  discover  any 
thing  (d).  But  if  in  that  case,  the  mat- 
ter be  found  against  the  defendant,  he  shall 
after  be  e.\amined  upon  interrogatories. 

But  where  tlierc  is  no  such  great  incon- 
venience, as  upon  a bill  against  an  exe- 
cutor to  discover  assets,  he  must  answer, 
though  he  denies  the  debt,  because  it  con- 
cerns the  act  of  another  (8).  (o)  Randj  t. 

Head, 

Hard.  IBS, 

[ft]  The  case  referred  to,  lias  been  often  over-ruled, 
it  being  now  held,  that  to  a bill  for  tithes  the  defendant 
cannot  protect  himself  from  the  discovery  of  the-seve- 
ral  matters  alledged  to  be  tithable,  Gumley  v.  Fontle- 
iioy,  Bunb.  60  ; but  he  may  by  his  answer  insist  on 
facts  in  bar  of  plaintitTs  right,  and  have  the  same  bene- 
fit from  such  insisting,  as  in  other  cases  from  a plea 
or  demurrer. 
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SJ.CTIOX  II, 

As  to  tlic  ilifl'crence  of  the  persons  (p),  for 
whom  and  against  whom  a discovery  wilt 
be  admitted,  it  is  to  be  observed,  that 

(e)  The  ohject  of  courts  erf  equily  in  enforcing  disco- 
very, being  to  possess  the  plaintiff,  wlio  appears  to 
have  a legal  or  equitable  right,  of  that  evidence  which 
is  necessary  to  enable  him  to  make  a legal  or  equi- 
table right  available,  it  may  beeasy  to  ascertain  for  what 
persons  a discovery  will  be  enforced;  bpt  as  it  might 
be  attended  with  extreme  inconvenience,  if,  the  plain- 
tiffhaving assumed  a character  which  he  did  not  sus- 
tain, tlie  defendant  were  compelled  to  afford  the  disco- 
very sought  by  the  bill,  the  defendant  may,  by  what  is 
termed  a negative  plea,  protect  himself  fioin  making 
thedi8covery;seeLd.Rede8dale’sTreatise,18S,22-2;  Hall 
p.  Noyes,  3 Bro.  Ch.  Rep.  489.  It  may  also  happen, 
that  though  the  plaintifl'  have  a claim  to  the  assistance 
of  the  court  in  asserting  his  legal  or  equitable  right, 
yet  that  the  defendant  has  an  equal  claim  to  the 
protection  of  the  court,  in  defending  his  possession,  in 
which  case  the  court  will  not  interpose  on  either  side. 
Ld.R>  de6dale’sTreatise,2l3.Suchisthe  case  ofbona fide 
purchasers,  ^r.  see  sec.  3.  It  may  also  happen  that 
the  situation  of  the  defendant  may  render  it  impro- 
per for  the  court  to  enforce  a discovery,  as  where  the 
discovery  might  subject  the  defendant  to  pains  and 
penalties,  or  to  a forfeiture,  or  to  something  in  nature 
of  a forfeiture,  or  where  the  discovery  would  be  a 
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persons  who  claim  lands  by  a will,  or  any 
other  voluntary  disposition,  having  the 
law  on  their  side,  are  entitled  as  against  an 
heir  at  law(y)  to  a discovery  in  equity 
of  deeds  relating  to  the  estate,  and  to 
have  them  delivered  up  (g) ; otherwise 

breach  of  professional  confidence  reposed  in  defendant 
as  counselor  attorney ; seeLd.  Redcsdale’s'rreatise,223, 
224.  to  which  very  valuable  work  I wish  to  refer  the 
reader  for  a clear  and  comprehensive  view  of  the 
subject. 

(f)  .\nd  as  heir  at  law,  though  not  entitled  to  come 
into  equity  upon  an  ejectment  bill  for  possession,  yet 
he  is  entitled  to  come  into  equity  to  remove  terms  out 
of  the  way  which  would  otherwise  prevent  his  reco- 
vering possession'  at  law,  and  has  also  a right  to  ano- 
ther relief  before  he  has  established  his  title  at  law; 
viz.  that  the  deed  and  writ  may  be  produced  and 
lodged  in  proper  hands  for  his  inspection  ; for  every 
heir  at  law  has  a right  to  discover  by  what  means, 
and  under  what  deed  he  is  disinherited,  Harrison  v. 
Southcote,  1 Atk.  .540  : But  st;c  I.ady  Shaftesbury  e. 
Arrowsmith,  4 Vcs.  (ki ; in  which  case  it  was  held^ 
tliat  the  heir  at  law  is  not  entitled  to  an  inspection 
of  deeds  in  the  possession  of  the  devisees;  but  that 
an  heir  in  tail  is  entitled  to  an  inspc'ction  of 
the  deeds  creating  the  estate  tail.  'I'hat  a demurrer 
to  a discovery  will  hold  to  a bill  seeking  relief  to 
which  the  plaiiitifl’ is  not  entitled  ; see  Price  r.  James, 
2 Bro.  Ch,  Ca.  310,  and  the  cases  referred  to  in 
Hodgkin  V,  Longden,  8 Vez.  .1. 

(g)  As  to  the  security  of  title  deeils,  it  seems  that 
though /jn'ma  facie  title  deeds  are  properly  to  be  en- 
trusted with  tenant  for  life;  yet,  says  Lord  Hardwicke, 
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(1)  Docheu  of 
Newcaitle  V. 
I..  Pelhair, 
8Vin.  Ab.551. 
pl.  13. 


(?)  Andrewi 
y,  Powii, 
|Vin.Ab.5« 
pl.  9.  * Bro. 
P.  C.  476. 


the  heir  might  defend  himself  at  law  by 
setting  up  prior  incumbrances,  and  by 
that  means  prevent  the  trying  the  validity 
of  the  will  (1).  So  where  a will  concern- 
ing a personal  estate  is  proved  in  the  spi- 
ritual court,  another  having  a former  will 
in  his  favour  may  bring  his  bill  to  discover 
by  what  means  the  latter  will  was  obtain- 
ed, and  to  have  an  account  of  the  per- 
sonal estate,  and  whether  the  testator 
was  not  incapable  and  imposed  on,  though 
objected  that  it  belonged  to  the  spiritual 
court  only  to  prove  the  validity  of  the 
will,  and  the  former  will  was  not  proved 
in  the  spiritual  court,  as  the  will  in  his 
favour  was  (2).  But  if  a bill  is  brought 
. by  a remote  heir  for  a discovery  of  a 
title,  and  evidence,  and  to  have  terms  re- 
moved, and  the  title  at  law  cleared,  this 
is  one  of  the  hard  cases  at  law,  where 
equity  will  not  assist;  for  as  equity  will 
not  relieve  the  children,  should  the  re- 

it  is  the  ordinary  relief  of  the  remainder  man  to  have 
the  title-deeds  taken  care  of  against  the  tenant  for  life. 
Fouthby  a.  Soutbouse,  2Vez.  612;  Ivie  r.  Ivie,  1 
Atk.  430  ; but  this  equity  does  not  e.xtend  to  a remote 
remainder-man,  Ivie  v.  Ivie.  As  to  the  general  doc- 
trine, see  Ford  p.  Peering,  I Ves.jun.  72. 


Digitized  by  Google 


OF  A niSCOVERY. 


Ch.  III.  1 3. 

mote  heir  recover,  so  neither  will  it  assist 
the  remote  heir. 


SECTION  III. 


il-ND  purchasers  shall  not  discover  to 
Impeach  or  weaken  their  title  (^),  for 
by  this  luethocl  all  purchases  might  be 
blown  up.  As  whether  in  a mortgage 
made  by  A.  to  B.  which  had  been  assign- 

(g)  It  is  certainly  true,  that  “ as  a purchaser  for 
valuable  consiileration  has  an  equal  claim  to  the  pro- 
tection of  a court  of  equity  to  defeti'I  his  possession,  as 
the  plaintiff  has  to  the  assistance  of  tlie  court  to  assert 
his  right,”  a court  of  equity  will  not,  in  general,  com- 
pel a purchaser  for  valuable  consideration,  without  no- 
tice of  plaintiff  ’s  title,  to  make  any  discovery  which 
may  affect  his  own  title,  Jerrard  r.  .Sanders,  2 Ves. 
juii.  454;  hut  that  such  discovery  will  be  enforced  in 
favour  of  a dowress,  see  Williams  v.  Lamb,  3 Bro. 
Ch.  Rep.  2ti  i. 

As  to  what  shall  be  considered  a valuable  considera- 
tion, see  2 Bla.  Com.  297  ; and  as  to  notice,  see  Bk.  2. 
c.O’.  8.2,3,  1;  see  also  Ld.  Redcsdale’s  Treatise,  218. 
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ed  to  the  defendant,  there  was  not  some 
trust  declared  for  the  benefit  of  the  plain- 
tiS',  though  plaiutitf  charged  in  his  bill 
that  such  a lease  in  defendant’s  custody 
mentioned  it;  fur  this  is  but  a side  wind 
to  make  a purchaser  expose  his  title,  and 
the  court  will  not  do  it  (/i),  unless  the 
plaintiff  make  some  proof  towards  falsify- 
(i)Haiiv.  ing  Ills  answer  to  induce  them  toitfl). 

Atkinson.  ° r i ' / 

* Vern.  463.  So  an  assignee  of  a lease  shall  not  be 
forced  to  discover  whether  the  lease  was 
expired  (i).  So  there  is  no  reason  to  com- 
pel one  who.se  land  lies  contiguous  to 
mine,  to  discover  the  boundaries  in  his 
deeds;  for  that  would  be  to  help  a man 
to  evidence  to  evict  another  of  his  posses- 
(?)  non-er-  sion  (2).  And  they  will  never  help  the 

fold  T.Gprinf . 

2 Vera.  38. 

(A)  It  is  observable  that  the  reporter  bas  subjoined 
H query  to  the  ca.se  referred  to,  and  indceil  it  seems  dif- 
ficult to  support  the  decision  with  reference  to  the  case 
stated. 

(ij  But  lessee  for  years  of  the  conusor  of  a statute, 
iuvs  been  compelled  to  discover  what  estate  he  had 
from  the  conusor,  to  the  end  that  it  might  be  liable  to 
the  sUtute,  Titchburn  v-  Doddington,  8 Viii.  Ab.  bb\. 
pi.  2 ; and  the  mortgagee  of  an  estate,  partly  settled  and 
partly  unsettled,  must  discover  the  boundaries,  if  re- 
quired, by  any  person  claiming  under  the  settlement. 
Strode  v,  Blackburne,  3 Vez.  S25. 
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issue  against  a purchaser  (3).  But  where 

it  is  a bounty,  as  a voluntary  devise  to  the  i vern.  ni. 

wife  for  life,  in  such  case  the  heir  having  a 

good  title,  viz.  as  heir  in  tail  to  liis  great  k'™,  v*^rrj, 

grandfather,  or  the  like,  shall  be  aided.  Lnce  T.^hi. 

lipi,  2 Vcm. 

5U. 


SECTION  IV. 


But  with  respect  to  the  personal  estate, 
there  is  a difi'erence  between  contracts 
that  are  negotiable  (/c),  and  such  as  are 


(it)  Where  from  any  vice  in  a security  negotiable  at 
law,  the  holder  of  it  cannot  recover  upon  it  at  law,  it 
is  unnecessary  for  a court  of  equity  to  interpose,  and 
therefore  in  Kyun  v.  Macniath,  3 Bro.  Ch.  Rep.  15,  llie 
court  dismissed  the  bill,  which  prayed  that  the  plain- 
tiff’s name  might  be  struck  out  of  a bill  of  exchange, 
he  not  being  in  partnership  with  the  drawer  at  the 
time  the  bill  was  drawn;  it  being  incumbent  on  the 
holder  of  the  bill  to  prove  the  partnership  upon  the 
trial  at  law ; but  it  may  sometimes  be  necessary  for  the 
drawer  or  acceptor  of  the  bill  to  come  into  equity  for 
the  purpose  of  obtaining  a discovery  of  the  considers- 
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(1)  Gilb.  Lc> 
Pr*.*8fl.S89. 
(3)  See  B.  1. 
C.5.  Si  p 335. 
Brown  V.  Da- 
■ti«,  3 Term 
Bcp.  80. 


(9)  Gilb.  Lex 
Pra-  388,389 


not  (1),  or  where  they  are  not  negotiated 
in  a mercantile  way  (2),  where  the  note 
passes  as  ready  money.  As  if  it  were 
assigned  as  a collateral  security  for  a debt 
already  contracted,  for  there,  if  the  note 
was  fraudulently  obtained,  or  by  gaming 
(1),  he  has  no  remedy  against  the  drawer. 
But  if  he  actually  negotiates  it  for  value, 
the  indorsee  shall  in  all  events  have  his 
money  of  the  drawer,  though  he  has  paid 
it  before,  or  it  was  obtained  by  fraud; 
because  the  indorsee  has  a legal  right  to 
the  note,  and  a legal  remedy  at  law,  which 
the  court  of  equity  ought  not  to  take 
away  from  him,  and  it  would  be  to  the 
ruin  of  all  commerce,  if  the  original  cause 
and  consideration  of  such  note  should  be 
inquired  into  (3).  But  the  assignee  of  a 


tion  for,  or  manner  in  which  such  negotiable  security 
was  obtained  ; and  in  such  cases,  if  the  objections  are 
not  available  at  law,  equity  will  relieve  against  the 
payee,  and  all  otheia  who  can  be  aHected  with  notice 
of  such  objections. 

(/)  That  ail  securities  given  for  money  won  or  lent 
at  play  are  void,  see  Boyer  v.  Hampton,  i Str.  1155  ; 
Lowe  V.  Waller,  Doug.  716 ; and  that  so  are  also  secu- 
rities founded  on  usurious  consideration,  see  Lowe  v. 
Waller,  Doug.  708. 
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chose  in  action  has  no  remedy  at  law,  or 
right  to  sue  in  his  own  name,  and  has 
only  an  equitable  remedy.  And  this  fails, 
when  the  bond  or  covenant  is  obtained 
by  fraud  (4),  or  the  obligor  has  a legal  dis>  (4)  Turton 
charge,  as  a release  upon  payment  ol^  the 
money.  So  if  the  bond  were  assigned  for 
value  before  payment,  there  an  equitable 
interest  passes,  and  in  such  case  if  the  obli-  «4. 
gor  pays  the  money  to  tlie  obligee,  and 
cannot  plead  such  payment  at  law,  a court 
of  equity  will  not  interpose  to  assist  him ; 
but  if  he  can,  equity  will  not  interpose  to 
assist  the  assignee  r5).  (5)0iib.  te« 

Pr«. 


SECTION  V. 

In  the  civil  law  the  oath  was  only  to 
be  tendered  in  civil  matters,  when  the 
facts  and  circumstances  may  render  the 
use  of  an  oath  just  and  decent,  and  not  in 
criminal  matters  (l),  any  more  than  in  the 
law  of  England.  Audit  is  a standing  rule  tit  c.  is!  ' 
in  equity,  that  no  one  is  bound  to  betray 
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himself  (m).  For  it  is  the  business  of 
(j)  3 j j 5 courts  of  equity  to  relieve  against  (2), 

S <■  not  to  assist  forfeitures  ; and  by  law  no 

one  is  bound  to  discover  any  matters  which 
lend  (n)  to  subject  himself  to  penalties  or 
forfeitures  (3),  as  a penal  clause  in  an  act 
9S7.  M4.  of  parliament  (4),  or  in  a deed,  though 
Hirdwirkr,  said  It  was  not  a penalty,  but  part  ot  the 
* contract.  But  otherwise,  if  he  covenants 

not  to  plead  or  demur  to  any  bill  which 
should  be  brought  against  him  in  equity 

(5)  Souths**  (5),  or  the  plaintitf  waves  the  penalty  (o). 
Bump*ie»d,  And  such  plcas  ought  to  have  the  'greatest 
77^18.^*  strictness  and  exactness  as  tend  to  tliesup- 

(6)  Ga»coigne  port  of  Wrongdoing  (6).  And  in  some 
Giib.Rep.i87.  cases,  even  for  a trespass,  a bill  is  proper 

enough  in  this  court,  viz.  where  by  the 


(m)  See  Grounds  and  Rudiments  of  Law  and  Equity, 
22.T,  where  this  rule  is  very  fully  considered. 

(n)  The  rule  being  that  “ a man. shall  not  be  obliged 
to  discover  what  »/iai/subject  him  to  a penalty,  and  not 
what  niMJf  only,”  per  Lord  Hardwicke,  1 Atk.  539. 
Sec  also  Wallis  n.  D.  of  Portland,  3 Vez.  4<)  t. 

(o)  See  Ld.  Rcdcsdale’s  Treatise,  157,  loS,  221  ; 
where  the  general  rules  and  their  exceptions  upon 
this  subject  arc  brought  together  and  observed  upon 
with  the  usual  accuracy  of  that  work.  See  also  8 Vin. 
Ah,  Tit.  Discovery. 
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secret  contrivance  of  it,  it  cannot  easily  be 
proved  (?)•  As  if  a man  in  his  own  ground  j 
digs  a way  under  ground  to  iny  mineral,  j 
and  the  like.  So  in  case  of  a bill  by  the  < 
East  India  Company  for  a discovery,  and  i 
to  prevent  an  interloper’s  trading  to* 
the  East-Indus,  there  is  a great  difficulty 
as  to  the  proof,  the  matter  for  the  greatest 
part  having  been  transacted  in  the  East- 
Jndies ; and  therefore  the  plaintiffs  setting 
forth,  that  they  were  willing  to  wave  the 
forfeiture,  shall  have  a discovery  ( 8).  So  ( 
where  the  charge  is  not  by  way  of  trespass,  s 
but  under  colour  of  title,  as  that  defendant 
by  colour  of  sequestration  by  the  com- 
mittee, had  seized  several  tithes, &c.  due  to 
plaintiff,  the  plaintiff  may  pray  a discovery 
of  the  particulars  so  taken,  and  their  value. 
So  where  a man  by  colour  of  a title  enters 
into  a house,  &c.  and  possesses  himself  of 
the  goods,  &c.  for  it  may  be  impossible 
for  the  plaintiff  to  discover  the  particulars 
without  such  a bill.  So  where  a will  is 


proved,  and  the.  precedent  administration 
revoked,  such  bill  is  usually  necessary  for 
the  discovery  of  the  goods:  and  yet  in 
strictness  of  law  there  was  a trespass  (9).  o)  c»gt  ▼. 

Wanier, 
Hanl.  ]«}. 
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And  when  this  court  can  determine 
the  matter,  it  shall  not  be  an  handmaid 
to  the  other  courts  (/;)  nor  beget  a suit 
yi/scb”ca.^°  be  ended  elsewhere  (1).  And  there- 
soi.  fore  where  a trial  at  law  was  pressed  for, 
whether  there  was  a new  publication  or 
not ; it  was  said,  the  cause  must  properly 
end  here,  and  where  the  court  has  a 

(p)  There  are  some  cases  in  which,  tliough  the 
plaintiff  might  be  relieved  at  law,  a court  of  equity 
having  obtained  jurisdiction  for  the  purpose  of  disco- 
very, will  entertain  the  suit  for  the  purpose  of  relief ; 
Bishop  of  Winchester  v.  Knight,  1 P.  Wins.  406; 
Story  ».  Lord  Windsor,  2 Atk.  630 ; Worrall  v.  Mar- 
lar,  Exch.  July,  1786;  Lee  v.  Alston,  1 Bro.  Ch. 
194.  But  there  certainly  are  other  cases,  when, 
though  the  plaintiff  be  entitled  to  a discovery,  he  is  not 
entitled  to  relief,  Jesus  College  v.  Bloom,  3 Atk.  262  ; 
Sloane  v.  Heatbfield,  Bunb.  18.  Piers  o.  Piers,  1 Vez. 
521 : Geach  v.  Barber,  2 Bro.  Ch.  Rep.  61.  To  strike 
oat  the  distinguishing  principle  upon  which  courts  of 
equity  in  such  cases  have  proceeded,  would  he  indeed 
extremely  useful,  but  after  having  given  considerable 
attention  to  the  subject,  1 find  myself  incapable  of  re- 
conciling the  various  decisions  upon  it.  It  is  however 
now  settled,  that  if  the  biU  seek  relief,  a general  de- 
murrer will  hold,  if  the  plaintiff  be  only  entitled  to 
discovery,  2 Bro,319.  4 Bro.  489. 
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jurisdiction  as  to  the  end,  it  must  have  it 
likewise  as  to  the  means.  And  if  the 
court  is  fully  satisfied,  as  to  the  evidence, 
they  will  not  send  it  to  a trial  at  law  at 
all  {(j). 

{q)  Qnare.  Whether  this  rule  applies  to  the  case  of 
wills  of  real  estate  obtained  by  fraud  ? See  Kenrick  v. 
Brausby,3  Bro.  P.  C.  358.  B.  l.c.  1.  a.  3.  p.  12.  note. 
See  also  B.  l.c.  2.  a.  3.  p.  05.  note. 


SECTION  VII. 


X*  OR  an  issue  at  law  is  a feigned  issue  in 
an  action  upon  the  case,  directed  by  the 
chancery  for  the  better  information  and 
guiding  the  conscience  of  the  court  (1).  (i)  Pre.inCh. 
And  therefore  no  issue  ought  to  be  direct-  *** 
ed  to  try  a matter  fully  proved  in  the  cause. 

So  where  the  proof  of  deeds  is  very  plain, 
it  would  be  dangerous  to  direct  an  issue 
to  try  the  reality  of  them.  Neither  is  it 
proper  to  direct  an  issue,  whether  there  be 
a trust  or  not,  especially  where  a trust  ap- 
pears by  implication  from  the  nature  of 
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A.BATKMIiNT — amongst  legatees,  ii.  3ft) 

ACCIDKXTS — when  relieved  in  equity,  L 15,  156,  34S 

ACCOUXT-*-when  decreed  in  equity,  L U. 
when  not,!.  15,  ii.  ‘2H  t 
stated — when  opened,  L 15 
of  waste,  14 
•Mesne  profits,  L4 
Dower,  211 

Kxecutor  how  to  account,  li.  414 
Trustee,  how  to  account,  ii.  134 
Mortgagee,  how  to  account,  li.  304 

.4  DCMPTIOX-of  legacy,  ii.  34S 

ADMINISTRATION— kinds  of,  ii.  3B2 

when  to  be  granted,  ii.  383.  4 
by  whom  to  be  granted,  ii.  386.  388 
to  whom  to  be  granted,  ii.  387.  .388 
durante  miiiori  atate,  when  determined,  u 83 
rcvocatioD  of— its  efl'ects,  ii,  385,  336 

ADMINISTRATOR— power  of  temporary  administra- 
-tor,  ii..3S2 

durante  minori  rctate,  his  power,  ii.  382 

ADVANCEMENT— of  child,  ii.  m 

AGENTS — contracts  by,  206.  ii.  l§2 
when  liable,  L 296 
notice  to,  h.  153 
VOL.  11.  p p 
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AGREE^IEN’T— ilccrecd  in  specie,  i.  3^  140 
thougli  not  oiuul,  i.  l-iri 
though  foiiinicil  on  mistake,  L 116 
though  void  in  law,  L ;«),  KLl  ’ 
though  iiipart  become  impossible,  i.  218,210 
though  not  pcrlbrnicd  by  plaintifl'  by  day 
stipulated,  L atli  . .. 

nor  to  the  whole  extent  of  his  part,  L 391 
when  not  decreed — for  want  of  considera- 
tion, L IM.  131 

because  it  would  work  a forfeiture,  L 225 
unreasonable,  L 129.  130, 327,  351 
void  in  law,  L 222.  223.  224 
uncertain,  L HI 

discharged  afterwards,  L 392  - . 

damages  be  stipulated,  L 149 
not  proceeded  on  for  length  of  time, 
i.  392 

obtained  indirectly,  L 121 . 1.30 
not  reduced  into  writing,  L 175 
against  the  policy  ofthe  court, L 131 
made  illegal  bv  an  act  of  parliament, 
L220  ' 

not  mutual,  L 433 
if  plaintifl'fail  essentially  in  bis  part, 
L391 

when  set  aside  as  fraudulent  and  under- 
hand, L 261,  ii.  189,  268 
• specific  ptTformance— -in  the  discretion  of 

the  court,  L 189 

upon  what  terms  decreed,  L 2.30 
parol,  when  and  when  not  de- 
creed, L 176,  184 
how  to  be  construed,  L 388- 
extended  beyond  provisiou  of  the  parties, 
i.  372 

in  what  manner  to  be  executed,  i.  3S8 
ceremonies  required  in  agreements  for  land, 
L175 

• counter  agreements,  L 265 

in  frauds  of  marriage,  L 162, 266,  269 
by  tenants  in  tail,  u 301 

See  Marriage  Agreements,  Infants,  Lunatics,  Baron  and 
Feme. 

ALIENATION— to  uses,  ii.  ^ 9 
ALIENEE — how  affected  by  uses,  ib. 
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ALIENEE— of  feolTef*  without  notice  ofusrs  or  without 
consideration,  ii.  147. 1-4S 
ALIMONY — when  decreed  in  equity,  L 1Q4 
ALLOWANCE — to  executor*,  ii.  116 
to  trustees,  ib. 

ANNUITY— when  affected  by  iiiadcqu.acy  of  eonsidcra.- 
tion,  L 247 

how  construed,  L 24S 
when  void  for  us  in;;,  u 244 
APPOINTMENT — defectively  c.xccuted,  L323 

subject  to  debts  of  party  having  a general 
power  to  appoint,  L 32ti 

APPORTIONMENT — what  may  be  apportioned,  i.364, 
38j,  ami 
what  not,  387 

APPROPRI.ATION — by  executor  in  the  fund*,  ii.183 
APPURTEN.ANT-— things  appurtenant  when  they  pass, 
i.  464 

ARTICLES  OF  SETTLEMILNT— how  construed, and 
when  and  where  not  allowed  to  control  the 
settlement,  L ^ 203,  407i  4Ua 

.\SSENT — what  essential,  L 46 

when  implied,  L lO'l,  2t)6 

ASSETS — copyhold,  when  assets,  ii.  3M 
what  legal,  ii.  397.  3!)S 
what  equitable,  ii.  398 

term,  when  real  and  when  f)orKonal  assets,  ii.  114 
when  and  for  whom  nurstialled,  ii.  285.  28b', 
287.297.293 

.ASSIGNMENT — covenants  of  lessee,  when  discharged 
by  assignment,  i.  3'i9,  :uiO 
what  may  be  assigned,  L 2 1 2. 213,  214 
to  a bcixgar,  i,  3()(i.  302 

ASSIGNEE — subject  to  what  covenants  of  the  lease  as. 
signed,  L .357 

when  liable  to  payment  of  rent  after  assignment, 

L3M 

ATTORNEY— not  to  disclose  in  evidence  what  is  pro- 
fessionally confided  to  him,  ii.  457 
contracting  with  his  principal,  L 134.  ii.  18.9 
AUCTION — puffing,  whether  legal,  or  illegal,  L 227 
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AUCTIONEER— signing  an  agreement  for  sale  is  suili^ 
cicnt,  i.  178 

AVERMENT — when  allowed  to  explain  a deed,  L 2no. 
ii.  4b~8 

BAILMENT — kinds  of,  ii.  US 
BARGAIN— catching,  when  set  aside,  L 140. 

losing  when  decreed,  L lit 
BARGAIN  ANDSALI'i — its  nature,  ii.  12 
when  complete,  L 207.  ii.  35 
consideration  of,  ii.  32 
how  construed,  ii.  la 

BARON  AND  FEME — regarded  as  one  person  in  law, 
lQ4 

their  capacity,  how  regarded  in  equity,  i,l08 
contracts  inlerse,  i.  101.  102 
her  acts  during  coverture  with  her  husband, 
how  far  binding  on  her  or  on  her  hus- 
band, L 91.93, 113 
acts  of  feme  covert  as  executrix,  L 93 
what  act  of  the  husband  will  bind  the  prO; 
pfTty  of  the  wife,  and  what  not,  L 293. 
309.  313 

in  what  actions  husband  and  wife  must  join, 
i.  318 

when  the  wife  may  sue  or  be  sued  in  equi- 
ty without  her  husband,  L 94, 108 
when  to  l>c  considered  as  feme  sole,  i,  100 
term ‘of  the  wife  or  her  possibilities,  when 
vested  in  her  husband,  L 313.  317 
separate  estate  of  the  wi.fe,  how  charged, 
protected,  or  disposable  by  her,  L 103. 
107.112 

when,  and  upon  what  terms  the  husband 
shall  be  aided  for  the  portion  of  his  wife, 

1.  95,  307 

extent  of  wife’s  equity  to  a settlement,  L 
9i9^9^  08 

debts  of  wife  when  not  chargeable  on  hus- 
band,!, 99 

gifts  between  husband  and  wife,  when 
good,  when  not,  i,  102. 107 
alimony,  or  separate  maintenance,  when 
decreed  to  the  wife,  L 100. 104 
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BARON  AND  FEME — what  property  of  the  wife  sur-. 
\ives  to  her,  i.  313. 317 
agreement  or  covenant  by  husband  to  pro- 
cure conveyance  of  wife’s  real  estate, 
when  and  when  not  specifically  decreetl.i, 
gp:},  2P  t 

conveyance  by  wife  before  marriage,  when  a 
fraud  on  subsequent  marriage,  L 107. 103 
purchase  by  husband,  when  an  advance- 
ment for  his  wife,  ii.  1 i'y 
wife,  wfien  a crwlitoron  her  husband’s  estate, 
L 1111 

BASTARD — how  considered  in  law,  ii.  123. 121 
BEQUliST — doctrine  of,  ii.  .344 
BILl  ..—effect  of  retaining,  L 15j.  l.lb 

for  discovering — when  and  from  whom  it  lies, 
ii.  480,  et  seq. 

of  exchange — consideration  of,  L 344 
BLOOD — when  a sufficient  consideration  to  raise  an  use, 
ii.  21,34 

BOND — when  last  relieved  in  equity,  L 15,  Ifi 
obtained  from  a man  when  drunk,  L tiZ 
upon  legal  consideration,  L‘224 
yio  turpi  caiisu,  L 227,  223 
to  procure  a marriage,  L 2(j 1 , 2(>2 
of  resignation,  L 231 
for  money  won  at  play,  L 2.33 
voluntary  lioiid  binding  on  party.  L 347 
in  restniint  of  trade,  i,  2f>.s 
what  words  will  pass  a bond,  ii.  320 
BOTTO.MRY  BOND— what,  L 231 

when  aided  in  equity,  i.  262.  2.63 
BROCAGE — see  marriage  brocage,  i,  140,  261, 2S8 
sec  Ofliee  Brocage,  i.  225 

BUILDING— covenant  to  build,  rebuild  or  repair,  L 335. 
3.')S 

CASUALTIES— involved  in  nature  of  contract,  L 132, 
372. 

when  relieved  against,  when  not,  L 376,  377 
CATCHING  BARGAIN— when  set  aside,  L ua 

CIIARITY— visitation  of,  ii.  205 
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CHARITABLE  USES— commission  of,  ii.207 
what,  ii.  207, 20S 
commissioners  of,  ii.  207 
defective  conveyance  of,  when 
aided,  ii.  200 

devise  to,  how  it  operates,  ii.  210 
how  restrained)  ii.  211 
what  may  not  be  devised  to,  ii. 
212.  ^seq. 

wbal  devise  will  be  good,  ii.  215 
devise  to,  and  object,  not  defined, 
ii.  21,5 

object  not  in  e.\istence,  ii  216 
devise  to,  executed  cy  jire$,  ii.  217 
trustees  to, their  power, ii. 218,219 
augmentation  of  fund,  how  sur- 
plus  shall  lie  applied,  ii.  220. 221 
CH.VTTELS — what  will  pass  by  such  description,  ii.aai 

CHILD — in  tciUie  sa  mere,  ii.  3 46,  347 

CHILDREN— who  to  take  under  general  description  of, 
ii.  346,  347 

CHOSE  EN  ACTION— when  assignable,  L 213 

COMPENSATION — upon  partial  failure  in  the  perfor- 
mance of  agreements,  i.  302 
forfeitures,  when  relieved  again|t 
inequity,!.  3f>5.  300 
when  decreed  in  damages,  ii.  424 
COMPOSITION  of  debts  by  executor,  or  trustee,  or  sub- 
sequent incumbrancer,  ii.  187, 180 
CONCEALMENT— when  fraudulent,  L Hi2 
CONCURRENT  LIMITATION— what,  ii.  Q4 

CONDITION — breach  of  condition  when  aided,  L 328 
precedent  and  subsequent,  L 259.  392 
in  restraint  of  marriage,  L 255 
against  law,  L 231 

broken  in  circumstances,  or  becoming 
impossible  by  the  act  of  God,  L 221,400 
when  not  relieved  in  equity,  L 221,  395. 
400 

when  and  where  to  be  performed,  L 433 

CONDITIONAL  LIMITATION— what,  ii.  m 

• . words  of,  ii.  69 
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CONFIR>L\TION — what  agreements  may  be  confirm* 
cd.nnd  wluituot,  h I'lO.  141,  2dS 
CONSIDERATION — when  aiid  whennot  requisite, i.33A 
what  a sullicient  consideration,  i.  3 
failing  before  or  after  performance 
of  agreement,  u 132,  37 1 
what  a good  and  what  a valuable  con- 
sideration, L 271.  ii.  21 

See  Inadequacy  of  Consideration— ntufum  pactum 
CO.NSTRUCriON— see  Deeds,  Wills,  Covenants,  Trust. 
CONTINGENT  INTEREST— i.  214 

CONTINGENT  REMAINDER— how  it  differs  from 

an  executory  de- 
vise ii.  &h 

CONTINGENT- RKM.MNDl’R — how  from  a spring- 
ing use,  ii.  81 
wlieu  it  may  he  destroyed  by 
tenant  for  life,  ii.  <)Q 

CONTR.\CT— foreign  coiitract.howconstrued.ii.43S.4.*ip 
between  parent  and  child,  L 134 
attorney  and  client,  L 13  * 
with  heirs,  t.  1.'14 
sailors,  L 1311 

CONTRIBUTION — see  Appointment. 

CON  VE Y \ NCE- when  aided 

if  defective,  LIIS 

if  inti-nt  of  parties  be  mistaken,  L 1 16 
when  more  is  inserted  than  iutcDded, 
L 44ri 

if  deed  be  lost,  i.  IJi 
when  not  aided 

if  voluntary,  u 27  8 
if  against  an  equal  equity,  L 32(>  ^ 

when  avoided  ‘ 

if  obtaincd'indirectly,  L 123 
if  obtained  from  an  heir  without  a 
full  consideration,  L l.*13,  133 
if  fraudulent  as  against  creditors  or 
purchasers,  L 270.  277 
when  not  avoided 

though  made  upon  a false]  sugges- 
tion, L 123 

though  unreasonable  by  matter  ci 
post  f'actn,  i.  132 


Digitized  by  Google 


GRXEKAL  INDEX. 


CONVEYANCE — iffoundeJ  on  mistake  of  all  persons 
parties  to  it,  L HI 
upon  what  terms  avoided,!.  140 

COPYHOLD— defective  surrender  of,  wlien  supplied , i.  3.0 
limitation  of  copyhold  to  uses,  now  con- 
strued,  ii.  ^ 

‘ when  assets,  ii.  ^6 

COPYRIGHT-in  books,  i.  34 

CORPORATION — by  what  contracts  bound,  L 309 

COVENANTS— what  words  sufRcientto  create  a co- 
venant, L 14t> 

when  specifically  decreed,  L 30,35.  149, 

294 

when  not  specifically  decreed,  i.  167. 

225.  293,  356,  359 
satisfaction  of,  ii.  333 
when  mutual,  when  independent,  i, 
3S9.3R1 

how  construed,  L 145.  436 
when  a specific  lien  on  lands,  L 367 
when  it  willdiind  after-purchased  land, 
i.  216.217 

breach  of  covenant,  when  restrained, 
when  not,  L 151, 152 
to  repair,  L 353 

to  build,  L 355,  358  ’ ' 

to  renew,  i.  432,  433 
when  collateral,  L 354 
when  it  runs  with  the  land,  i,  .365 
who  bound  by,  and  who  entitled  to  be- 
nefit pf  running  with  the  land,  i, 
355,361 

who  bound  by  covenant  collateral. i.354  .t  ^ 

to  stand  seised,  ii.  42 
consideration  of  covenant  to  stand 
seised,  ii.  ^ 22 

bargain  and  sale,  when  so  construed,  ii. 

46.  4Q 

COURTESY— Tenant  by,  of  trust  estate,  ii.  09 

CUSTOM  OF  LONDON-what,L286 

frauds  on  custom  of  London 
relieved  in  equity,  i.  2fi8 

DAMAGE— irreparable,  how  prevented  in  equity,  L 42 
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DAMAGES— when  eauity  will  interpose,  though 
mages  be  stipulated,  L 1-51 
when  not,  i.  Itiu 

how  considered  in  equity,  ii.  4^3,  424 
DECREE— to  what  purpose,  equal  to  ajudgment  at  law, 

i.  31<) 

to  what  purpose  not  equal  to  a judgment  at  law, 

ii.  402 

how  enforcetl,  i.  3.5 
when  notice,  ii.  133 

DEBTS— in  what  order  to  be  paid  by  executor,  iu  40Q 
real  estate  when  charged  with  debts,  ii.  404,405 

DEED — when  lost,  relieved  in  equity,  1. 15. 16 

obtained  from  persons  of  weak  understanding,!. 
65.66 

obtained  from  one  in  extremis,  L63 
obtained  by  fraud  or  misrepresentation,  L lil 
how  construed,  L .126.  440,  445.  4.53 
when  controuled  bv  averment  of  matter  dehors, 
i.  230.  iL  4.07 

DEEDS— when  several  are  made  at  the  same  time  they 
are  construed  as  one  entire  conveyance,  j,  436 
deposit  of,  ii.  4£5 
inspection  of,  ib. 
production  of,  ib. 
securing  of,  ih. 

DEPOSIT — what,  ii.  1 

of  deeds,  iL4S3 

DEPOSITIONS— in  equity,  ii.  4fil 
DESCEND.'VNTS — who  take  as,  ii.343 
DESIRE — words  of,  ii.  37 

DEVISE — fraudulent,  L 232 

how  to  be  executerl.i.  IQl 
how  construed,  L 426 
when  fee  passes  without  word  heirs,  L 442 
when  parol  evidence  admissible  to  explain,  i> 
201.  427 

what  passes  by  devise,  L 218 
of  estate  contracted  for,  L 218 
of  a possibility,  i.210 
for  ^yment  of  debts,  L 442 
in  terrorem,  L 250 

repugUBt  ^uses,  i.  450, 453  * 
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DEVISE — what  words  in  a will,  gives  an  estate  in  fee,  L 
444.  ii.  ^ 53 

* what  words  in  a will,  gives  ati  estate  tail,  iL  Si 
of  the  fee  by  implication,  i.  442.  ii.  53,  51 

of  an  estate  tail  by  implication,  ii.  56,  51 
when  an  estate  will  arise,  be  enlarged,  con- 
trouled,  or  destroyed  by  implication,  and 
when  not,  ii-56  to  67 
to  an  infant  in  ventre  sa  mere,  ii.  20 
to  children,  generally  how  construed,  ii.  345, 
346 

tocharitable  uses  when  good,  when  not,  ii.  211. 
213 

when  executed  cy  pres,  ii.  216 

of  trust  estate,  ii.  167  ' " 

lapsed  devise,  ii.364  ' ' 

executory.  See  Executory  Devise. 
DISCOVERY — in  what  cases  equity  will  compels  dis- 
covery, L 13,  1^  2^  23  , , 

when,  for  whom  and  agaiust'  whom,  en- 
forced in  equity,  ii.  479.  et  seq. 

DISCRETION — how  construed  in  equity,  L S3  . . 

* when  controlled,  ii.  172, 197  ‘ ' 

DISTRIBUTION-doctrine  of,  ii.  345.310  ; - 

statute  of,  ii.  390  * 

DISCONTINUANCE— not  relieved  against  in  equity, 
i.302 

DIVIDENDS  not  apportionable,  L 386 
DONATIO  CAUSA  MORTIS— what,  L 2, 88 

DOW ER — decreed  in  equity,  L 22, 152 

arrears  of  dower  decreed  to  representotives  of 
dowress  dying  before  her  right  established 
at  law,  L 23 

discovery  of  land  subject  to  dowers  enforced 
against  a purchaser.  L 23.  iL  147 
DRUNKENNESS— in  whatcasesequity  will  relieve.i.67 

ELECTION— when  allowed,  as ’to  money  direct- 
ed  to  be  laid  out  in  land,  i.  122. 425,  iL 
■ , 191, 192  ■ . , . . 

of  devisee  claiming  under,  and  against  the 
. will,  ii.  325 

ENTRY— whether  necessaiy  by  trustees,  iL  145 
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EQUITY— what,  Q 

its  jurisdiction,  L 4j  31 

will  not  inter|K>se  if  plaintitf  will  not  do  equi* 

ty.  b LMi 

if  his  conduct  be  wrongful,  L ‘25. 138 
if  the  demand  be  unreasonable,  i.  22(3. 3jl 
against  a statute,  L 18, 2^  24 
against  a general  rule  of  law.i.13.  22, 2.3 ,24 
if  plaintilf  has  an  equally  efiective  reme- 
dy at  law,  L 158.  159 
if  the  demand  be  stale,  L 328 
if  the  equity  be  equal,  L 321.351 
in  genera  I against  stipulateddaniages,L152 
, will  interpose  to  supply  the  defects  in  cir- 
cumstances, L 3^  2& 
when  there  is  no  remedy  at  law,  L.  158 
when  the  legal  remedy  is  fraudulently  ob- 
structed, L 159 
against  a penalty,  L 151.  395 
considers  acts  agreed  to  be  done,as  actually  done, 
I.  419 

estoppels  not  favoured  in  equity,  ii.  469 

ESTATE/mrnareme — in  what  case  personal  assets,  ii2196 
how  distributable,  ii.  397 

ESTATE  TAIL — what  may  be  entailed,  what  not,  L 293 
what  m.ay  be  limited  in  the  nature  of  an 
entail,  L 299 

what  words  will  in  a will  create  an  es- 
tate tail,  ii.  67 
by  implication,  ii.  56,  57 
qualities  of,  L 299.  ii.  £1 
trust,  how  alienable,  L 147.  293 
see  Tenant  in  Tail 

ESTOPPEL— 23,  470 

EVIDENCE — of  matter  dehors  the  deed  when  admissi- 
ble, L 2QQ 

parol  .admitted  to  rebut  an  equity,  i,  200. 
ii.  4^  m 

parol  agreementc,part  performed,  i.182.183 
of  marriage  agreements  not  admissible.!. 190 
admissible  to  repel  presun  ption.  i.330.333 
to  explain  latent  ambiguities,  L lib,  427 
to  create  a trust,  ii.  120 
general  rules  of,  ii.  447 
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EVIDENCE. — in  equity  \¥bat,  ii.  4 -18.  Abi,  461.  et  teq^ 
parol  admitted  to  rebut  ou  equity,  l 200. 
ii.  4^mi 

in  what  cases  parol  evidence  admissible,  ii. 
468.  et  seq. 

EXCHANGE— diy  tenant  in  tail.  L 301 
EXCOMMUNICATION — disqualification  of  a witness, 

ii. 

EXECUTOR — office  of,  iL  374 

powers  of,  before  probate,  iL  376 
when  bound  to  prove,  ii,  3S2 
effect  of  renunciation  by,  iL  377 
payment  of  debts  by  executor,  in  wbat 
order,  ii.  3<)6 
allowance  to,  ii.  175 

in  what  cases  cbargeahle  with  interest, 
ii.  IMj  1S5 

in  what  case  not  liable  to  tbe  fall  of  stocks, 
ii.  1B5 

how  to  account,  ii.  411 
sdienatioB  of  term  by,  ii.  M8, 140 
when  charged  for  acts  of  his  companion, 
' ii.  ISO 

when,  and  when  not  entitled  to  surplus, 
ii.  1S2 

when  entitled  to  retain  his  own  debt,  iL 
402.400 

infant  executor,  L SX>  >i.  382 
feme  covert  executrix,  u Si3 
dc  son  tort,  ii.  416 

EXECUTORY  DEVIKE— what,  ii.Si 

bow  it  differs  from  a contin- 
gent remaiitdrr,  ii.  S5 
how  it  differs  from  a springs 
. ing  use,  ii.  87,  ^ 93 

witliin  what  time  it  must  take 
effect,  ii:  SM,  95 
whether  capable  of  being 
destroyed,  ii.96 

EXPECTANCIES— contracts  for,  L m 

FEME  COVERT— i.'309 

see  also  Baron  and  Feme 

FEOFFEE — to  uses,  how  effi^tied  in  equity,  ii.  ^ 9 

alienation  by  feoffee  to  uses,  when  good, 
when  not,  ii.  134 
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FEOFFMENT-^to  use»,  bow  it  operates,  ii.  2tt 
when  to  use  ot'leolior,  ii. 
bow  It  ditl'ers  tioin  covenant  to  stand 
seized,  ii.  liii 

FINE— when  complete,  L U3 

by  an  idiot  or  lunatic,  L ^ 
by  an  infant,  u Mi  tii 

wlietlier  necessary  to  support  a recovery  by  baron 
and  feme,  L 3t)t> 

in  what  cases  courts  of  equity  will  interpose 
acrainst  the  operation  of  a fine,  li.  4 tig 

FORFEITURE — when  relieved a^inst in  equity.151,395 
when  relieved  in  equity,  L 13,65,  66 
when  not,  i.  13 

FRAL^D — suppressio  veri  aut  siijigestio  falsi,  L 123 
siiecies  of  fraud  enumerated,  L 121 
in  obtaining  a will  where  and  how  relievable,  L 
(is.  70. 198 

infant  conusant  of  fraud,  when  bound,  L76. 77 
conveyances  or  gifts  in  fraud  of  creditors,  L 270, 

•am 

cotiveyances  in  fraud  of  purchasers,  L 278 
conveyances  in  fraud  of  marriage,  L 26P 
counter  agreements  when  fraudulent,  i,  265. 266 
fraudulent  devises,  L 282 
party  to  a fraud  not  relievable  in  equity,  l 13.8 
lengt  h of  time  not  a bar  to  investigation  of  fraud, 

La  s^GO  * * ■ I 

inadequacy  of  consideration,  when  evidence  oi 
fraud,  L 127,  12S 
shall  not  be  presumed.  L 317 
FREEHULD — in  abeyance,  ii.  £4 

GAMING — contracts  and  securities  for  money  lost,  at 
play  void,  L 233, 234.  235 
contract  for  money  lent  at  play,  L 234 
GIFTS — between  husband  and  wife,  L 102 
fraudulent,  i.  276 

in  contemplation  of  marriage,  i.  43J 
when  perfect,  L 206 

GOODS— what  piasses  by  description  of  goods,  ii.  328,82g  , 

GRANDCHILDREN— ^uity  will  not  supply  a det^. 

live  conveyance  in  favour  of  a 
grandchild,  ii.  21 

nor  the  want  of  a surrender,  ii.  1S2 
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GRANDCHILDREN— grandchildren  after  the  death  of 
their  father ,are  in  the  immediate 
, care  of  their  grandfather,  ii.  183 

bow  bonds  taken  in  their  names, 
or  leases  made  to  them  are  con- 
sidered, ib. 

GUARDIAN— kinds  of,  ii.  823,  233 
' ■ in  chivalry,  ii.  836 

prerogative  of  crown  in  matters  of,  ii.  223. 
224 

jurisdiction  of  chancery,  as  to  inCuits,  how 
derived,  ii.  224 
its  extent,  ii.  229.  230 
how  appointed,  ii.  233  ' 

who  entitled  to  guardianship  by  nature,  ii.236, 
237 

by  soccage,  ii.  23g 

by  reason  of  nurture,  ii.  243 

by  will,  ii.  M9. 243.  244 

power  of,  ii.  232 

who  may  appoint,  iL  243 

to  what  children,  ii.  243  ■ i.  . 

who  may  be,  ii.  243 

bow  appoint^,  ii.  243,  246 

when  determined,  ii.  246 

effect  of  appointment,  iL  247. 248 

duty  of,  iL  249 

HEARSAY— when  evidence,  ii.  448 
HEIR— protected,  and  how,  in  equity,  L 133, 140 

of  the  body,  when  a word  of  purchase,  when  of 
limitation,  ii.  JO  to  78 

entitled  to  come  into  equity  to  remove  terms  out 
of  the  way,  ii.  483 

when  and  when  not  entitled  to  protection  and  in- 
spection of  deeds,  ib.  , 

HOUSEHOLD  STUFF — what  passes  by  description  of, 
ii.  337 

IDIOT — who  is.  L 46. 62 

property  of  an  idiot  vested  in  the  crown,  L 33 
IMPLICATION— estate  by,  L 440.  iL  37 
INADEQUACY  OF  CONSIDERATlON-when  ground 
• of  relief  in  equity,  i.  127 

- - '•■'•^wben  not,  L 1^  1^  122 

• • j .1  ‘i:. .... 
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INCLOSURES  OF  LAND — when  compelled  by  tuit  in 

equity,  L 

INFANT— contract*  by  infants  when  void  or  voidable, 
and  when  not,  L73.  74.  75.  76.77.80 
maniage  contracts  of  infants  when  binding, 
when  not,  L 74^  IS 
bound  by  decree,  L 81j  82 
what  acts  infants  may  do,  or  be  decreed  to  do.i.83 
infant  executor,  when  bound,  L S3 
infant  trustee  or  mortgagee,  L S3 
may  execute  a power  over  real  plates,  L Mi  S3 
conusant  of  a fraud,  j,  76.77 
levying  a fine,  L 85,  SI 
bound  to  perform  a condition,  i,  SQ 
estates  of  infants,  how  to  be  managed,  L SS 
matters  of  record  when  to  be  avoided  by  infants, 
k86,87 

maintenance  of,  ii.  232 
guardians  of,  see  title  Guardian 
in  what  case  bound  by  the  nature  of  limitations, 
ii.  233 

INJUNCTION — when  necessary  to  account,  L 14 

to  restrain  waste  or  nuisance,  or  printing 
books,  Ac. 

when  granted,  L33, 34, 33 
to  restrain  the  negociating  a bill  of  ex- 
change or  promissory  note,  L 42 
to  restrain  the  husband  from  assigning 
the  property  of  his  wife,  ib. 
to  restrain  the  defendant  from  being  id- 
ducted  to  a living  when  granted,  i.  43 
INSPECTION  OF  DEEDS— who  entitled,  iL  48^5 
INSURANCE — how  considered,  L 24S 
INTENTION — in  constructing  of  deeds,  L 144  • 

in  construction  of  marriage  articles,  L 
400.202,403  ...^  v .'..i 

in  construction  of  wills,  L 44S 

in  creation  of  uses,  ii.  44  

in  limitation  of  uses,  ii.  4Q  ' “ * * 

how  to  be  collected,  L 426 
how  far  to  be  enforced,  i.  434, 440,  4^1 
INTEREST— reason  of  allowing,  ii.  41fi  . 

, when  iwt  allowed,  ii.  424 
on  what  debts  allowed,  ii.  424 
from  what  time  allowed,  ii.  423 
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INTEREST — lej^cies,  ii.  43i 
rate  of,  li.  Ml 

when  allowed,  though  it  exceed  the  penalty, 
li.  426 

when  allowed  on  mortgagee,  when  not,  ii.  432 
executor  or  trustee,  when  chargeable  with, 
and  what  rate,  ii.  XS4.,lSo  ^ . . 
f on  foreign  contracts,  ii.  ,436.  430. 442 

INTEREST  CONTINGENT— i.  214  e;..-, 

▼eated,  iu  366 

INTESTATE  AND  INTESTACY— it.  384 
See  also  Administration  and  Administrator. 

JOINT-TENANTS — survivor^when  bound  hy  agree- 
ment to  make  partition,  L <31i 
in  what  cases  the,  land  or  other 
thing  shall  survive,  ii.  1U2 
when  not,  ii.  lt)3 

ISSUE— when  word  of  purchase,  when  of  limitation 
without  leading  issue,  when  restrained  to  t.me 
of  death,  ii.310 

JURISDICTION— of  courts  of  equity,  L IQ  to  23 

assistant  to— concurrent  with— and  ex- 
clusive of  courts  of  law,  L IQ 
when  it  operates  merely  in  personam, 
L32,a5  •• 

how  enforced  in  term,  L 35 
of  chancery  in  matters  of  lunacy,  i.  53 
JUSTICE-what,  i.  L 4 


KIN— see  Next  of  Kin 

KING — what  matters  belong  to  the  king,  as  pater  pa- 
triae, ii.  205 


LAND— ceremonies  required  in  agreements  ibr,  L 175 
will  of  lands,  how  to  be  executed,  L 
when  considered  as  money,  L 41Q.  4 20 
when,  after  purchased,  will  pass,  L 218 
LAW — what,  LI  - . . 

LEASE  AND  RELEASE— its  nature,  ii.  U 


LEGACY— may  be  sued  for  in'chaDcUiy,  iL  314 
if  at  law,  ii.  405  *' 


suit  for  a la 

reatni*^ 


gacy  in  ecclqaiasUcal  court,  when 
l,U.S14’ 
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LEG  ACY— when  implied,  333 

when  a$ati«factiODofadcbt,ii.  323,  324,  32i>, 
327 

when  a performance  of  a covenant,  ii.  324,323 
of  goo<i8,ii.  329 
of  chatties,  ii.  330 
of  moveables,  ii.  330,  331,333,335 
ejusdem  anerit,  ii.  332 
of  household  stuff,  ii.  337, 339, 339 
how  affected  by  error,  ii..340,  341 
when  generality  of  words  of  legacy  restricted, 
ii.  344, 345,  343 

ademption  of  express,  what,  ii.34S 
implied,  when,  it.  348,  349,  350 
when  adeemed  by  marriage  alone,  or  by  birth 
of  a child  only,  ii.  350  to  361 
how  revoked,  ii.  330, 361 
of  debts  when  adeemed  by  payment  to  testa- 
• tor,  ii.  362 

lapse  of,  what  occasions,  ii.  363,  368 
wtiat  a vested  legacy,  ii.  366 
specihc,  what,  ii.369 
when  to  abate,  ii.  370, 372 
when  to  refund,  li.  371, 372 
interest  upon,  ii.  432 

LEGATEE— when  to  refund,  ii.  371, 372 

LENGTH  OF  TIME— when  a legal  bar,  i.  328 

when  it  furnishes  a mere  pre- 
sumption, i.  329,  33 1 
equity  of  redemption  when  bar- 
red by  length  of  time,  i.  3.32 
mortgage  when  presumed  to  be 
satished,  i.  332,  263,  2(i4 
no  bar  to  investigation  of  fraud, 
or  insanity  of  devisor,  i.  .333 
presumption  of  legacy  being 
paid,  i.  331 

when  bar  to  suits,  to  inforce 
agreement,  i,  391 , 392 
bow  to  be  taken  advantage  of 
in  pleading,  i.  278 

LESSEE— to  what  covenants  liable  after  assignment, i.362 
whether  liable  to  rent  after  destruction  of  pre- 
mises by  fire,  i.  37 

under  lessee,  to  what  and  how  liable,  i.  356 
acceptance  of  assignee  of  the  lessee,  i.  362 

VOl.  II.  R K 
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purchase  money,  i.  163, 381  « 

LIMITATION  OF  USE — liow  construed,  ii.  44,49 

concurrent,  ii.  94,  96 
LISPF.XD — when  notice,  ii.  162 
LIVERY  OF  SEISIN — when  supplied  in  equity,  i.  38 
LONDON,  CUSTOM  OF — See  Custom  of  London.  ' 
LOSING  BARGAIN — when  decreed,  i.  131 
LUNATIC— who  is,  i.  4(5,  62 

who  may  traver.se  inquisition,  i.  64 
liow  protected,  i.  66 

■ acts  of,  when  void,  and  when  voidable  in 

law,  i.  48,  49,  60 
committees  how  appointed,  i.  6(5 
power  of  committee  as  to  lunatic’s  estate,  i, 
.69,  60 

when  to  be  produced,  i.’  60 
trustee  or  mortgagee,  bow  to  convej',  i.  61 
jurisdiction  of  chancery  in  lunacy,  how  con- 
■ ferred,  ij  64.  ii.  228 

* how  exercised  over  lunatics  abroad,  i.  60 

superseding  a commission,  i.  66 
when  luuatic  must  be  party  to  a suit,  when 
not,  i.  48,  56 

marriage  of  lunatics,  i.  61 
maintenance  of  lunatics,  i.  68 
MAINTENANCE — see  Titles,  Infants,  Lunatic 
.MARRIAGE — agreements  by  parol  in  consideration  of 
marriage,  i.  190, 

settlements  on  marriage  varj  ing  from  ar- 
ticles, when  rectified,!.  200, 201, 202 
articles  how  expounded,  i.  203 
agreements  in  restraintofmarriage,  i.255,25G 
reason  for  restraining  marriage  between 
certain  relatives,  ii.  39t,  393 
whether  a revocation  of  a will  of  per- 
sonalty, ii.  360  > 

M.ARRIAGE  BROCAGE — bond  for  procuring  marriage 
- ' j .1'  . when  void,  i.  269,  260,  263 

MERGER — what,  and  how  regarded  in  equity, ii.  162,164 

MESNE  PROFITS— account  of  mesne  profiu,  when  and 
.1.  ^whennot  decreed,  i.  14,  142 

■ from  what  time  account  of  mesne  pro- 
. . . fits  to  be  taken,  i.  168 

interest  on  mesne  profits,  i.  168.  ii.  424 
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MISREPRESENT.VTION — effect  of  misrepresentation 

in  equity,  L l'i3,  ISi 

MIST.\KE — when  and  when  not  relieved  in  equity,  L 
115.  116.  lit) 

when  induced  by  fraud,  L 121 

MONEY  TO  BE  LAID  OUT  IN  LAND— when  consi- 

dere<l  as  la\id, 
L 419,  4211 
when  vested  ab- 
solutely, i, 
420. 425.  ii.  19 
will  |>nss  by  de- 
scription of 
gooo!^  ii.  331, 
332 

MONEY  H AD  AND REC El VED— action for.u21  P.3G6 
MORTGAGE— its  origin,  ii.  2.52* 

how  coniidere<l  in  equity,  ii.  255,  279 
redemption  of,  ii.  255,  256 
' who  may  redeem,  ii.  267.  268 
upon  what  terms,  ii.  272,  273,  276 
equity  of  redemption  when  barred  by  length 
of  time,  i,  332 

when  presumed  to  be  satisfic<l  by  length 
of  time,  L 312 

assignable  or  devisable,  i,  273 
how  it  differs  from  a pawn,  ii.  274.275 
parol  evidence,  of,  ii.  277 
payment  of  money  to  heir,  when  good,  ii. 
282.  2.S.3 

when  to  be  discharged  out  of  personal  es- 
tate, ii.  279.  280.  285. 286 
when  not,  i L 285.  286, 287 
of  wile’s  estate,  how  to  be  discharged,  ii. 
280,  290 

MORTG AG  EE— Estate  of,  ii.  256 

first  mortgagee,  when  and  when  not  iiost- 
poned  in  favour  of  the  second,  who  Holds 
the  title  deeds,  L 162.  163 
subsequent  mortgagees  bow  considered  in 
equity,  ii.  302 

' when  out  of  possession,  when  presumed  to 

be  satisfied,  ii.  316 

of  a term  how  affected  by  covenants  before 
possession,  L351 
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MORTGAGEE — estate  of,  ii.  257  * “*  ^ 

tacking  by,  ii.  212 
his  remedies,  L 292.  ii.  2fiS 
buying  in  prior  incumbrances,  ii.  3QQ  to  3S1 

MORTGAGOR — estate  of.  ii.  257  • 

infant  how  protected,  ii.  269 

MOVEABLES“^hat  will  pass  by  description  of,  ii.  333. 
334,  335 

NE  EXEAT  REGNO  (writ  of)— upon  what  grounds 
< the  court  will  interfere  by,  L 12 

NEXT  OF  KIN— who,  ii.  .388.391 

resulting  trust  for,  ii.  126 
w hen  entitled  to  administration,  ii.  382, 
389 

NOTICE— of  use  oftjust,  ii.  143 

'what  constructive,  what  not,  ii.  150, 152  * 

to  assent  or  counsel,  ii.  153 
of  prior  incumbrance,  ii.  301 
NUDUM  PACTUM— what,  L 335 
NUISANCE— when  restrained  in  equity,  i.  32, 34  ,* 

OBLIGATION — when  relieved  against,  L 123,  221. 227. 

233.  237,  263.  264. 

OCCUPANCY— ii.. 3.06 

OFFICE  BROCAGE— contracts  entered  into  for  procur- 
ing places  or  public  ofl'ices,  L 225 
ORDINARY— power  of  ordinary  in  granting  adminis- 
tration, ii.  383 

PART-PERFORMANCE — what  amounts  to,  L 184, 1S5 
PARTICEPS  CRIMINIS— whether  entitled  to  recover 

back  money  on  illegal  con- 
tracts, i.  229.  iii_S 

PARTITION— decreed  in  equity,  Llfl 
costs  on  partition,  L 22 

PARENTS — when  equity  will  restrain  the  use  of  a new 
invention,  at  the  suit  of  the  patentees,  i,  34 
PENALTY— in  wh.it  ca.«es  equity  will  relieve  against 
penalties,  L 151.  395 
interest  beyond,  ii.  426 
PERPETUITY— wbat,  i.  89.  SQ 

how  restrained,  L @1  ^ 

PERSONAL  ESTATE— exemption  of,  ii.  2£6 
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PORTIONS — in  what  manner  to  be  raised,  L 4^ 

when  to  be  raised  oi»  estates  in  reversion,  ii.lQQ 
when  in  life-time  of  father,  ii.  lOa 
when' sink  for  benefit  of  heir  or  devisee,  and 
when  not,  ii.  20-2.  S03. 204 

POSSESSIO  FRATIS-of  an  use,  ii.  Q8 

POSSIBILITY — distinction  between  near  and  remote 
how  regarded  in  equity,  L 212 
when  assignable  in  equity,  i,  212 
when  not,  L 214 
possibility  descendible,  L 220 
devisable,  i,  219,  220 

POWER— defective  execution  of,  L 42,  322. 323.  324 

intention  toexecute  a power  aided,  L 322, 3M 
execution  of  power  prevented  by  fraud,  L,  223 
appointment  in  pursuance  of  power  when  sub<> 
ject  to  payment  of  debts,  L 270, 320 
how  construed,  L 321 

POWERS  OF  REVOCATION — theirnatnre,ii.255etseq. 

how  construed,  ii.  150 
what  good  executioii,ii.lOl 

PRESUMPTION— what  affected  by  presumption  arising 
from  lengtli  of  time,  i.  328,  332  - 

evidence  admissible  to  repel  a pre- 
sumption, i.  331 

PRIORITY  OF  TIME— how  regarded  in  equity,  L 319 

PURCHASER— favoureil  in  equity,  L 321 

not  favoured  against  a dowress,_L23 
what  a valuable  consideration,  L 2X1 
what  a fraudulent  conveyance  against  a 
purchaser,  L 277.279,  280  “ 

by  agent,  how  affected  by  notice,  ii.  133 
for  consideration  without  notice,  ii.  115 
when  bounil  to  see  to  application  of  pur- 
chase money,  ii.  149,  150^  . . 

when  and  when  not  bound  to  discover, 
ii.487 

QUIA  TIMET— courts  of  equity  entertain  suits,  i,  42 

REAL  ESTATE— when  charged  with  debts,  ii.  404,405 

RECITAL— when  and  when  not  allowed  to  control  the 
deed,  L4iQ  > 

RECOMMENDATION— word*  of,  ii.  31 
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RECOVERY — by  cestuy  que  trust,  L 147. 3Q3  ’ ‘ 

by  baron  and  feme  of  wife’s  estate,  L .300 
' by  infant,  when  to  be  avoided,  L Hi  S6 
operates  as  a confirmation  of  preceding  in- 
cumbrances, L 444 
not  to  be  restrained,  ii.  ^ SI 
REDEMPTION — equity  of,  see  ^Mortgage’’  ' 
REFUNDlNG^wben  legatees  are  to  refund  to  creditors, 
ii.  Til 

REGISTER  AC  TS — how  construed  in  equity,  L 26,38 
RELATIONS — who  take  as  such  under  a bequest,  ii.  44.. 
RELEASE — avoided  for  fraud,  L 123 

extending  beyond  the  intent,  L440.  ii.  IM 

REMAINDER— of  a term,  L 213 

cross  remainder,  when  implied,  i.  449.  in  64 
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TO  THE  READER. 


JT  is  a common  objection  against  our  courts  of  oquitv, 
that  their  power  being  absolute  and  extraordinar}', 
their  determinations  must  consequently  be  uncertain  and 
precarious:  tliat  not  being  bound  by  any  established 
rules  or  orders,  nor  circumscribed  within  the  limits  of 
positive  laws,  the  unhappy  suitor  must  enter  into  a 
court  of  equity  with  doubts  and  fears;  and  if  he  has  suc- 
ceeded once,  it  is  a great  chance  but  he  may  fail  upon  a 
second  trial,  either  the  humour  of  the  judge,  or  the 
judge  himself  being  changed  ; and  that  this  is  true  infact, 
for  that  after  the  most  solemnarguing  of  causes  in  all  their 
niceties  and  circumstantials,  decrees  made  thereon  have 
been  frequently  reversed  by  the  same,  and  more  often 
by  succeeding  chancellors.  It  is  pity  that  Englishmen, 
who  are  so  wont  to  boast  of  that  invaluable  blessing  of 
freedom  of  property,  should  be  heard  to  give  themselves 
so  broad  a lie,  as  to  say  that  those  courts  of  justice,  where 
matters  of  property  of  tlie  greatest  value  are  daily  de- 
termined, are  arbitrary  and  precarious  in  their  determi- 
nations. It  is  surely  as  consistent  to  say,  that  there  is 
freedom  of  property  in  Turkey,  as  well  as  in  England, 
if  the  courts  of  justice  in  which  such  properties  are  de- 
termined are  arbitrary  in  both  places. 

But  to  this  objection  it  may  be  answered  in  general, 
that  where  conscience  is  to  direct  the  judge,  that  court 

cannot,  with  any  propriety  of  sense  or  speech,  be  said  to 
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be  arbitrary.  The  jiiilgc  knows  and  is  srn.sible,  that  lie 
sits  there,  not  to  dictate  accordins;  to  his  will  and  plea- 
sure, hut  to  be  guided  by  that  infallible  monitor  within 
his  own  breast : and  surely  he  who  is  bound  to  determine 
according  to  the  original  and  eternal  rules  of  justice,  is  no 
more  arbitrary,  than  he  that  is  bound  to  judge  accord- 
ing to  positive  laws  and  statutes  ; since  the  one  has  no 
more  power  to  alter  his  own  conscience,  than  the  other 
has  to  change  the  law. 

Hut  if  it  should  then  be  asked,  why  are  not  all  our 
judges  to  determine  according  to  conscience  } Anri 
w hy  are  positive  laws  made,  since  it  must  be  confessed 
that  many  times  the  rigour  of  them  is  oppression  and 
iiiju«tice?  To  this  it  may  be  answered,  that  it  were  to 
be  wished,  that  such  men  could  be  always  found,  that 
would  judge  according  to  conscience  ; but  as  the  de- 
pravity of  human  nature  is  too  apparent,  and  the  pre- 
cepts of  conscience  too  often  disregarded,  it  is  ahsohitclv 
necessary  to  restrain  judges  to  detemiino  according  to 
positive  laws,  and  to  annex  even  punishment  to  a breach 
of  duty  in  detennining  contrary  thereto. 

Since  then  human  providence  is  too  weak,  to  make 
laws,  w iiich  shall  prove  just  in  ail  cases;  and  hninan 
nsliire  is  too  corrupt  to  he  left  solely  to  the  gui(lan<‘(> 
and  directions  of  conscience  ; from  hence  w ill  appear 
the  execllencv  of  our  English  polity,  w hich  has  so  wise- 
ly obviated  the  inconveniences  arising  from  both  these 
extremes,  either  of  having  no  positive  law  at  all,  .or 
too  strictly  adhering  to  it. 

The  judges  in  our  courts  of  law.  arf  hound  by  their 
caths  to  observe  the  strict  rules  of  law  ; and  therefore,  as 
upright  judges,  they  must  determine  according'  to  the 
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known  customs  ami  statutes  of  tlic  realm,  although  they 
are  sensiltle,  that  even  in  so  judging,  they  do  an  act  ot 
in.niifest  injtistice.  On  the  otlier  liand,  the  jmlgc  in  a 
court  oferjuity,  is  hound  not  to  suiVer  an  act  ot  injustice 
to  prevail,  rhongli  it  be  warranted  by  the  forms  and  pro- 
ceedings of  law;  and  therefore  he  moderates  the  rigour 
of  several  penalties  ; relaxes  Hie  strict  ties  of  unreason- 
able conditions  ; aids  against  unavoidable  losses,  clan- 
destine frauds,  and  the  like;  and  thence  it  is,  that  judg- 
ment shall  be  given  in  the  same  case  against  a man  ou 
one  side  of  Westiuinster-hnll,  ami  quite  contrary  for  him 
on  the  other,  and  yet  both  these  agreeable  to  justice. 
The  narrow-minded  person,  who  labours  under  this  great 
ariection  for  form  and  order,  cannot  see  the  beauty  o^ 
this  contrivance,  whereby  justice  is  produced  from  such 
jarring  jurisdictions  ; and  what  neither  strict  form  and 
order,  or  absolute  latitude  in  judging,  can  separately 
produce,  is  effected  by  the  excellent  temperature  ot 
iKJth  together.  This  hath  been  judiciously  compared 
to  the  mingling  of  two  herbs,  which  of  themselves  arc 
poison,  bat  together  make  a wholesome  medicine. 

Hut  the  great  difference  between  a court  of  law  and  a 
court  of  equity,  is  this;  that  the  court  of  law  rigidly 
adheres  to  its  owa  established  rules,  be  the  injustice 
arising  from  thence,  ever  so  apparent ; whereas  the  court 
of  equity  will  not  adhere  to  its  own  most  established  rules, 
if  the  least  injustice  arises  from  thence  ; for  the  same 
reason  that  enforces  it  to  supersede  the  rules  of  law  will 
enforce  it  to  supersede  its  own  rules  also.  But  it  cannot 
from  thence  be  inferred,  that  it  is  governed  by  no  rules 
at  all ; besides,  such  an  iuterciioe  is  easily  to  be  disprov- 
ed from  matter  of  fact ; for  it  is  certain  that  many  of  the 
rules  of  equity,  have  yet  been  preserved  inviolable  iu  all 
cases,  because  they  never  have  been  found  to  be  unjust. 
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I believe  there  is  no  man  but  wouhl  think  himself  as 
secure  in  laying  out  his  money  in  taking  an  assignment 
of  a mortgage  in  fee  from  an  executor,  as  he  would  in 
taking  a conveyance  from  an  heir  at  law.  So  a third 
mortgagee  without  notice  by  buying  in  the  first,  (if  it  be 
not  worth  the  while  of  the  second  mortgagee  to  redeem 
him,)  will  think  himself  as  secure  of  that  estate,  as  he 
would  of  any  other  purchase  from  a tenant  in  tail 
under  a sufficient  common  recovery.  Many  other  in- 
violable rules  of  equity  might  be  instanced  to  the  same 
purpose  : so  tliat  from  the  whole  we  must  conclude, 
that  a man,  if  he  bejust  and  honest,  may  as  safely  depend 
upon  a rule  of  equity  for  a security  of  his  property, 
as  upon  any  rule  of  law  ; but  .if  he  intends  fraud  and 
deceit  in  his  dealing,  no  rule  of  equity,  no  more  than 
of  law,  can  protect  him  in  it. 

Some  of  the  principal  of  those  rules  of  c(|uity,  are  at- 
tempted to  be  shown  in  the  following  work.  Iftheim- 
jierfectness  of  it  should  be  objected ; to  that  it  is  an- 
swered, that  the  intent  was  only  to  lead  the  young  student 
into  a proper  method  of  his  inquiries  into  this  science 
of  equity  ; and  therefore  he  is  at  liberty,  either  to  find 
out  additional  rules,  or  to  add  cases  under  those  he  finds 
ri'ady  prepared  for  him.  As  to  the  design  itself  (for  the 
manner  of  executing  it,  is  wholly  left  to  the  judicious 
reader)  1 may  make  bold  to  say,  I have  one  of  the  best 
human  authorities  for  it* ; who  thought,  “ That  he 
.“could  not  confer  so  profitable  an  addition  unto  the 
“ scienceof  the  law,as  by  collecting  the  rules  and  grounds, 
“ dispersed  throughout  the  body  of  the  same  laws ; 
“ lor  hereby  no  small  light  will  be  given  in  new  cases, 
“ wherein  the  authorities  do  square  and  vary,  to  confirm 

• Bacon’s  Preface  to  tlie  Elements  of  the  Common  Law. 
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'•  the  law,  and  to  make  it  received  one  way  ; and  in  cases 
“ where  the  law  is  cleared  by  authority,  yet  neverthe- 
less  to  see  more  profoundly  into  the  reason  of  such 
“ judgments  and  ruled  cases,  and  thereby  to  make 
“ more  use  of  them,  for  the  decision  of  other  cases  more 
“ doubtful  : so  that  the  iacertainty  of  law,  which  is  the 
“principal  and  most  just  challenge  that  is  made  to  the 
“ laws  of  our  nation  at  this  time,  will  by  this  new 
“ strength  laid  to  tlie  foundation,  be  somewhat  the  more 
“ settled  and  corrected;  neither  will  the  use  hereof  be 
“ only  in  deciding  of  doubts,  and  helping  soundness 
“of  judgment,  but  further  in  gracing  of  argument,  in 
“ correcting  unprofitable  subtilty,  and  reducing  the  same 
“ to  a more,  sound  and  substantial  sense  of  law  ; in  re- 
“ claiming  vulgar  errors,  and  generally  the  amendment  in 
“ some  measure  of  the  very  nature  and  complexion  of 
“ the  whole  law  ; and  therefore  the  conclusions  of  rea- 
“ son  of  this  kind  are  worthily  and  aptly  called  by  a 
“ great  civilian,  legum  leges,  laws  of  laws,  for  that  many 
placila  legum,  that  is,  particular  and  positive  learn- 
“ ings  of  laws  do  easily  decline  from  a good  temper 
*“  of  justice,  if  they  be  not  rectified  and  governed  by 
“ such  rules.” 
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JJE  that  will  have  equity  done  to  him,  must 
do  it  to  the  same  person. 

II.  He  that  hath  committed  iniquity,  shall  not  have 
equity. 

III.  Equality  is  equity.  Vid.  2 Co.  25.  b. 

IV.  It  is  equity  that  should  make  satisfaction,  which 

received  the  benefit. 

V.  It  is  equity  that  should  have  satisfaction  which 
sustained  the  loss. 

VI.  Equity  suffers  not  a right  to  be  without  a fe-  • 
medy. 

VII.  Equity  relieves  against  accidents. 

VIII.  Equity  prevents  mischief. 

IX.  Equity  prevents  multiplicity  of  suits. 

X.  Equity  regards  length  of  time. 

XI.  Equity  will  not  suffer  a double  sati.sfaction  to  be 
taken. 

XII.  Equity  suffers  not  advantage  to  be  taken  of  a 
penalty  or  forfeiture,  where  compensation  can 
be  made. 

XIII.  Equity  regards  not  the  circumstance,  but  the 
substance  of  the  act. 

XIV.  Where  equity  is  equal,  the  law  must  prevail. 
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MAXIM  I. 

Ill-  THAT  WILL  HAVF,  I.QITTV  DOXF  TO  HIM,  (a) 
• MUST  UO  IT  'lO  THE  SAME  PEllSOX.t 

L ^T^HE  plaintiff  mortgaged  his  estate  to  the  defend- 
ant,  and  (6)  afterwards  the  (c)  defendant  ad- 
vanced and  lent  more  money  fo  the  (</)  plaintiff  on  his 
bond  : the  plaintiff  brought  his  bill  to  redeem  ; the  de- 
fendant irtsisted  to  havethe  bond-debt, as  wellas  the  inort- 


• This  ritlt  is  to  he  understood  of  particular  equities,  and  where  l/*eu 
relate  to  one  and  the  same  thing ; and  a special  or  particular  eqnihf 
cannot  Le  barred  hi/  a general  eepiity : as  if,  to  a atmand  of' a debt, 
the  de/endant  should  say  the  other  hat  injured  him  in  a trespass,  or 
OH  other  acc stints  (foreign  to  the  thing  in  demand),  6tc.for  this  nould 
breed  great  confusion.  Ter  the  Master  of  the  liolfs,  Meliorutti  v. 
lioqal  Hiihange  dtsurance  Company,  SSlIi  Teb.  17‘27,  ItJ  MS.  122. 
fid.  Ambl.  40S.  2 Bl.  Kep.  1312.  MS.  2 Ifms.  130.  1 If'mf. 

180.  1 Ulackst.  Rep.tibi. 
t 3 liurnf.  and  East,  41(1,  422. 

(a)  This  is  called  by  the  counsel  a rebutter  in  equity,  fide 
2 Ch.  c.  19  I,  194. 

(/')  If  the  money  due  on  the  bond  was  lent  first,  and  the 
mortgage  made  afterwards;  yet  tliere  is  the  same  equity  for  the. 
mortgagee  to  have  both  debts  paid  liim.  2 Ch.  Hep.  247. 

(c) 'I'he  defendant  need  nut  be  originally  both  mortgagee  and 
bund  creditor ; for  if /re  lends  the  money  on  the  bond,  and  hath 
the  mortgage  by  assignment,  there  is  the  same  equity  for  him  to 
ha»e  both  debts  paid  hint.  2 Ch.  Rep.  3(50. 

(r/)Tbeact  for  which  the  defendantis  to  pray  equity  against  the 
plaintiff,  m ist  be  done  to  the  plaiiitilfhiiiiself  or  to  his  represen- 
tative, <as  appears  afterwards):  for  if  the  mortgagormortgage  the 
equity  of  redemption,and  the  second  mortgagee  brings  a bill  to  re- 
deem, be  shall  not  be  obliged  to  pay  the  bond-debt,  since  the 
iiioniy  was  not  lent  to  him.  3 Salk. Si.  So  where  a lunatic, 
before  he  became  such,  made  a mortgage  of  good  part  of  his 
estate  for  501.  the  committee  took  up  3 or  4001.  more  upon  it ; 
the  court  declared,  the  mortgage  should  stand  as  a security  for 
the  501.  only.  Fern.  362. 
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r 2 1 gage-money  paid  him  : Per  Cur.  Although  tkere 

L ->  is  no  special  agreement,  that  the  land  shou  Id  stand 

as  a sedurity  for  the  bond-debt ; yet  the  mortgagor  shall 
not  redeem  without  paying  both ; Vern.  2+4.  S.  P. 
3 Satk.9>\.(Contr,Eq.  Abr.  3Q5.pl.  y.  Ch.  Prec.  407.  Tr. 
171.5.  Chatlis  V.  Osborn,  but  .S'.  C.  is  reported  contrary  in 
Gilb.  Eq.  Rep.  95) ; and  in  case  the  heir  is  bound  in  the 
bond,  he  must  pay  the  bond-debt,  as  well  as  the  mort- 
gage-money, before  he  can  redeem.  2 Ch.  c.  164.  .S'.  P. 
Pern.  245.  And  where  there  are  two  mortgages,  and 
one  is  defective,  if  the  («)  heir  will  redeem,  he  must 
lake  both.  Vcrii.  245.  .S.  P.  2 Ch.  c.  23. 

2.  If  a mortgage  be  made  as  a counter-security  for 
entering  into  a bond  of  4(XK)1.  and  afterwards  the  mort- 
gagor prevails  upon  the  mortgagee  to  enter  into  a further 
bond  for  20001.  although  there  is  no  agreement  that  the 
mortgage  shall  stand  as  a counter-security  for  entering 
into  the  bond  for  the  20001.  yet  the  heir  of  the  mort- 
gagor shall  not  redeem  without  paying  that  also.  1 
Ch.  c.  97, 

3.  The  defendant  purchased  lands  in  his  own  name 
in  trust  for  the  plaintiff,  and  became  engaged  for  other 
debts  of  the  plaintiff ; the  bill  was,  to  have  the  lands  on 
payment  of  what  the  defendant  paid  for  them  ; but  the 
plaintiff  could  not  have  a decree,  but  must  pay  the  one 
monies,  as  well  as  the  other.  2 Ch.  c.  87. 

4.  Two  several  estates  were  conveyed  to  the  de- 
fendant upon  trust  for  payment  of  several  and  distinct 
debts ; the  plaintiff,  heir  at  law,  by  his  bill  prayed  an 
account  upon  both  estates ; but  at  the  hearing,  would 
have  had  his  bill  dismissed,  as  to  one  of  the  estates, 
and  have  the  account  taken  for  the  other  only ; but  it 
was  decreed  that  an  entire  account  should  be  taken  of 
bothestates.  Vem.  29. 

r „ 5.1f  the  husband  sues  in  the  ecclesiastical  court 

L -*  fora  portion  due  to  his  wife  ; the  Court  of  Chan- 


In)  Blithe  must  be  heir:  for  where  tenant  for  life  (remainder 
to  his  sou  ill  tail)  mortgaged  the  lands,  and  the  son  after  borrow- 
ed money  of  the  mortgagee,  and  gave  the  same  lands  as  a secu- 
rity  : yet  he  was  not  decreed  to  redeem  his  father’s  mortgage,  as 
well  as  his  own ; because  he  is  a stranger  to  his  father,  and  is 
all  one  as  a stranger;  SCA.  c.  23.  which  implies,  that  had  he 
been  heir  he  must  have  redeemed  both  or  none. 
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eery  Will  order  an  injunction  to  stay  proceeding  tliere, 
until  he  make  a competent  jointure.  7Wi.  1 U.  ‘i  Aik. 
420.  And  it'  a man  marries  a t'emc,  whose  estate  is  in 
trustees,  it'  he  comes  into  equity  to  compel  the  trustees 
to  convey  the  estate,  he  shall  not  have  such  equity,  with- 
out doing  equity  to  his  wife,  by  making  a suitable  set- 
tlement or  provision  for  her.  Fern.  40. 

(j.  If  lands  are  extended  on  a statute  or  judgment,  af 
much  less  than  the  real  value  ; and  the  conusor  will  como 
into  equity,  to  make  the  conusee  account  according  to 
the  real  value;  he  shall  not  be  relieved  without  paying 
the  conusee  all  that  is  due  to  him,  forprincipul,  interest 
and  costs,  tluHigh  they  exceed  the  (a)  pt-nalty.  Fern.  350. 


(rt)  Tins  is  one  case,  where  equity  will  carry  the  debt  beyond 
the  penally  of  the  security:  hs  it  vill  do  also,  where  the  [jarty 
lias  been  delayed  by  tin?  injunction  of  this  court,  or  the  like. 

Fern.  3b0.  K(j.  Ahr.  2SS.  (t'.J  So  where  the  plaintitV  came  to 
be  relieved  against  the  penalty  of  a bond ; it  was  so  decreed, 
but  upon  the  payment  of  principal,  interest  and  costs;  and 
though  the  principal,  iiiterrst  and  costs  exceeded  the  penalty, 
yet  tile  decree  was  allirined  upon  an  appeal  to  the  house  of 
peers.  Sh.  P.  C.  ) 5,  But  observe  from  these  cases,  that  when- 
ever the  debt  is  carried  b«yond  tliC  penalty  of  the  security,  it  ' 

is  always  for  a defendant ; but  there  is  no  precedent,  where  a 
court  of  etjuity  will  carry  the  debt  beyond  the  penalty  for  a 
plaintilf.  I erii.  3j0.  As  where  the  vendor  of  lands  entered  into 
a recognizance  of  1000/.  penalty,  for  the  quiet  enjoyment  of  the 
vendee;  the  court  declared,  they  could  not  go  beyond  the  pe- 
nalty of  the  recognizance.  1 C/i.  Rep.  1)5.  So  where  a trustee  in 
ii  recognizance  released  it  without  any  consideration  ; upon  a 
bill  by  lheccs/«r  f/i/ctras<  against  the  trustee,  the  court  decreed 
him  to  pay  the  principal  and  interest,  but  not  to  exceed  the 
penalty.  Fern.  34-2.  So  where  the  master  of  the  ship  cove-  ^ 

nanted  with  the  Rait-ludia  compii/ij,~lo  pay  a certain  mulct  for 
every  cloth,  ^c.  carried  in  the  sliip;  tlie  master  took  the  defend- 
ant as  his  mate,  who  made  the  like  agreement  with  the  master, 
mutatii  mutandis,  and  gave  a bond  in  5o/.  penalty,  that  he  should 
not  carry  cloths,  2l(C.  but  the  defendant,  w'ltliout  the  knowledge 
of  the  master,  carried  so  many  cloths,  that  the  mulct  came  to 
70/.  which  the  company  deducted  out  of  the  master’s  w ages ; 
and  therefore  the  master  in  a court  of  equity  piayeil  the  de- 
fendant might  repay  him  ; the  defendant  demurred,  for  that  re- 
lief, for  more  than  the  security  by  bond,  was  not  proper  in 
equity  ; the  demurrer  was  allowed.  It'//,  c.  2'i(j.  .So  if  a set- 
tlement or  devise  is  made  of  lauds  for  payment  of  debts,  and 
there  is  a bond-debt,  the  interest  of  which  hath  out-run  the  pe- 
nalty ; although  such  conveyances  for  payment  of  debts,  are  con- 
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7.  The  plaintiff,  a young  gentleman  in  want  of 
money,  employed  J.S.  to  borrow  500l.  J.S.  employed 
J.  D.  who  took  up  of  the  defendant  (a  silk-man)  silks  to 
r -1  the  value  of  5001.  as  the  detendant  charged 

•-  J them  to  be  worth  ; the  plaintiff  gave  his  bond 

and  judgment  to  the  defendant  for  the  5O0l.  J.D.  sold 
the  silks  for  2,%1.  and  gave  the  plaintiff  20Ul.  of  the 
money,  but  kept  the  other  50l.  for  his  pains  ; the  plain- 
tiff was  relieved  against  his  bond  and  judgment,  but 
upon  payment  of  the  20Ul.  and  (a)  interest.  1 Ch.  c. 
27O.  So  where  three  young  gentlemen,  heirs  to  good  es- 
tates, borrowed  money  of  the  defendant,  to  be  paid  'ft) 
five  times  as  much,  after  tlie  death  of  their  fathers  ; and 
for  that  purpose  the  defendant  had  gained  securities  from 
them,  for  payment  of  great  sums  of  money  ; one  of  them 
brought  his  bill  to  be  relieved,  and  the  court  decreed  his 
security  to  be  delivered  up,  on  payment  of  what  the  de- 
fendant really  and  hona  jide  paid  to  him  alone,  and  for 
his  own  proper  use.  J Vr/i.  407. 


strued  favourably,  yet  llie  creditor,  on  a bill  brought  by  him, 
M-as  dic  eed  to  no  more  than  the  penalty.  1 Salk.  154.  And  the 
reason  why  the  court,  on  a bill  brought  by  such  creditor,  w ill  not 
carry  the  debt  br'vond  the  penalty,  seems  to  be,  because  be  lias 
chosen  his  own  security:  and  has  made  hiin.self  Judge  what  re- 
compense he  shall  have,  in  rase  the  debtor  pays  him  not,  or 
performs  not  his  agreement;  and  there  is  no  equity,  that  his 
security  should  be  enlarged  or  bettered  for  him:  but  when  he  is 
defendant,  he  hath  this  maxim  on  his  side.  So  note  the  ditlcr- 
ence. 

(fl)  A qatere  is  made  in  file  hook,  as  to  interest:  and  nott,  in 
the  following  rase,  ! em.  4b7,  there  is  no  mention  made,  that 
the  defemlaiit  should  have  interest. 

(ft)  'I’licse  hazardous  bargains  (to  be  paid  double  or  treble,  or 
to  have  an  estate  of  double  or  treble  the  value  of  what  is  at  pre- 
sent advanced,  after  tlia  death  of  a tenant  for  life;  but  if  such 
tenant  for  life  out-lives  the  piTson  to  whom  the  money  i.s  lent, 
then  the  whole  to  be  lost)  are  not  always  set  aside  in  a court  of 
equity  : for  such  bargains  may  be  fair,  and  there  must  be  circum- 
stances of  baud  to  overthrow  them.  I'tde  the  rase^’Nott  and 
Hill,  2 Ch.  c.  120.  Fern.  107.  Barney  aad  Beak,  2 Ch.  c.  120'. 
batty  and  Lloyd,  Vern.  141.  But  always  where  they  arc  set 
aside,  though  for  fraud,  the  plaintiff  must  do  equity  to  the  de- 
ftndant,by  |)ayinghiin  what  was  really  lent.  But  if  such  fraudulent 
person  comesas  plaintiff  into  a court  of  equity,  to  have  what  was 
lenity  and  bona jide  lent,  he  shall  not  have  it,  because  he  hat  eom- 
mitted  iniquity.  V ide  Maxim  2.  c.  4. 
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S.  If  a man  prays  an  injunction  to  stay  proceedings 
at  law  upon, a bond,  he  shall  not  have  it ; except  he  will 
give  judgment,  and  be  bound  by  («)  order  to  bring  no 
wri  t of  error.  I trii . 120. 

9.  The  wife  joined  with  her  husb;uld  in  a mortgage, 
and  levied  a fine  with  intent  to  bar  her  dower;  and  in 
consideration  thereof,  the  husband  agreed  the  wife  should 
have  the  redemption  of  the  mortgage  ; and  the  husband 
afterwards  mortgaged  the  estate  twice  more ; thesubsequent 
mortgagees  brought  theirbill  tosetasidetheagree- p .. 
ment  as  fraudulent  against  them  ; which  wasde-  h J 
creed  ; but  in  regard  the  wife,  in  confidence  of  this  agree* 
ment,  had  barrerl  her  <\owct,  f which  was  not  intended  to 
be  barred  as  against  the pluintijf  's ) the  court  decreed,  that 
if  she  survived  her  husband,  she  should  enjoy  her  dower; 
and  that  she  should  not  be  put  to  her  writ  of  dower,  be- 
cause they  might  convey  away  the  estate,  and  she  not 
know  against  whom  to  bring  her  writ  of  dower,  and  tlierc- 
forc  decreed  her  <lowertohcr.  Ftr«.  294. 


MAXIM  11. 

lIF.TIIAT  HATH  COMMITTKD  (i)  INIQUITY,  SHALL 
NOT  HAVE  EQUITY. 

1.  TF  the  lessor  will  avoid  the  least'  for  nonpayment 
of  the  rent  at  the  day,  equity  will  relieve  against 
such  (c)  forfeiture.  Hut  if  the  lease  were  gained  by 
fraud,  or  granted  upon  a false  suggestion,  etpiity  in  such 
case  will  not  relieve  the  lessee  ; for  that  were  to  relieve 
fraud  in  Chancery.  Car.  45.  S V.  JCnis.  74. 


(n)  .4n  olfer  to  give  a release  of  errors  is  not  sulTirient ; for  he 
may,  nolwithstainling,  bring  a writ  of  error,  and  put  thetlc- 
fendant  to  plead  such  release,  and  so  delay  time,  as  long  as  if 
no  release  of  errors  had  lieen  given.  Certi.  i'20. 

{/>)  But  it  seems,  tlie  iniquity  most  have  been  dour  to  the  de- 
fendant himself,  for  where  the  plaintilf  had.to  avoid  a sequestration 
in  the  time  of  the  great  rebellion,  sworn  in  an  answer  that  he 
was  satisfied  tiie  debt ; and  after  the  restoration  brought  a tiill 
for  it;  though  such  answer  was  ohjifted  to  him,  yet  the  court 
would  not  suffer  it  to  be  read,  but  decreed  the  plamtitf  his  debt. 
I (,'4.  f.  I j t. 

(rj  Vide  Max.  12. 
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2.  Hy  a marriago-as:''ceincnt,  the  intended  wife  was 
to  have  more  than  her  father,  (indelited)  and  the  mother 
and  two  danghters  impreferred  would  have  left  ; the 
P court  would  not  decrc'e  the  [a)  agreement,  but 

L left  the  plaintiff  to  (A)  law.  2 C/i.  17. 

The  plaintiff,  tenant  for  life  of  a copyhold  estate, 
duranl'  mduitat',  felled  trees  ; which  at  a court-haron  was 
presented,  and  found  a waste  by  the  homage,  and  conse- 
quently a forfeiture;  the  hill  was  to  he  relieved  against 
the  forfeiture,  offering  that  if  it  did  appear  to  he  waste,  to 
make  satisfaction  : the  court  decreed  an  issue  to  try, 
whether  the  primary  intention  in  fellinft  the  timber  was  to 
do  waste,  declaring  that  in  case  of  a (e)  wilful  forfeiture, 
it  would  not  relieve.  1 Ch.  c.  96.  Vide  Prec.  in  Ch.  o68. 

4 . The  plaintiff  for  90l.  lent,  got  a bond  ofSOOl.  from 
the  defendant  when  he  was  drunk,  and  had  jiulsment 
thereon;  the  defendant  in  right  of  his  wife  was  entitled 
to  certain  lands,  that  were  estated  in  other  persons  in  law, 


{a)  Tlion;;h  it  is  a common  equity  fo  decree  specific  perform- 
anci  8 of  agreements,  f ide  Mai.  \'.i.  c.  1.  ( Ky.  jihr.lh.  pt.  s. 
Treat,  of  E>/.  1 1.  Fin.  Ahr.  Title  Vendor  and  I endie,  .i-13.  (E).  1. 
ill  the  notes.)  Yet  hy  this  case  it  appears,  that  where  they  arti 
extremely  unreasonahlc  and  iniquitous,  the  court  will  not  decree 
them.  So  in  a late  case  since  the  year  1720,  a bill  was  brought 
in  the  exchequer  for  a speeilic  performance  of  articles  for  a 
purchase  made  in  that  year,  whereby  it  was  agre-ed  that  forty 
years  purchase  should  be  paid  for  the  lands  ; there  was  a decree 
in  tl)c  exchequer  fora  specific  performance,  but  it  was  reversed 
in  the  house  of  peers.  And  though  the  doubtfulne.ss  of  equity' 
may  be  here  objected,  since  no  rule  is  settled,  how  many  years 
purchase  is  a reasonable  price  for  lands;  yet  it  may  be  answered, 
that  no  certain  rule  can  be  drawn*  from  the  price  of  lands,  whe- 
ther the  articles  for  a purchase  shall  be  performed  or  not:  be- 
cause the  iniquity  of  the  bargain  does  not  depend  always  upon 
the  price  ; for  what  may  be  a reasonable  price  in  one  case,  may 
not  be  so  in  another.  But  it  is  a certain  rule,  that  where  the 
bargain  is  plainly  iniquitou.s,  and  it  is  against  conscience  to  insist 
upon  it,  {as  in  the  case  of  forty  years  purchase)  equity  cannot 
support  it;  for  that  would  be  todeerce  iniquity. 

(6)  Here  the  agreement  was  not  fiaudnletit,  orgained  by  surprize, 
and  therefore  not  to  be  set  asiile ; and  the  court  not  being  w illing 
to  decree  the  whole,  and  not beitig able  todecrec|rart, (fora court 
ofetjuity  cannot  assess  damages)  it  must  neces-sarily  go  to  law. 

(r)  It  must  be  intended  wiifiil  waste;  and  that  was  the  issue 
trir-d,  though  the  other  was  directed,  and  being  found  for  the 
plaiutilT,  he  was  relieved.  / iJe  Mar.  12.  c.  1.' 
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in  trust  for  her ; the  bill  wiis  to  have  those  lands  subjected 
to  the  plaintiff  ”s  satisfaction  here,  inasmucii  as  the  de- 
fendant was  entitled  to  the  trust  in  right  ol  his-wife : but 
the  court  would  not  give  the  plaintiff  any  relief,  not  so 
much  as  for  the  principal  he  had  (a)  really  lent;  and  the 
bill  was  dismissed.  1 Vh.  c.  HO‘2. 

5.  The  defendant  by  a trick,  got  the  deed  into  r 7 “i 

hi.s hands, aiidburntor  cancelled  it: Per C«r.  Where  ^ J- 

deedsarc  suppressed,  omnia  pr<esumuntur,nnd  would  nob 
direct  a trial  at  law,  which  had  not  been  denied,  had  not 
the  defendant  been  guilty  of  the  fraud.  1 C7i.  c.  39.‘i. 

6.  The  plaintiff  having  debauched  the  defendant,  to 
whom  he  made  false  addresses  of  marriage,  and  got  her 
with  child,  gave  bond  of  500l.  conditioned  for  the  pay- 
ment of  .TOl.  there  was  no  place  appointed  in  the  bond, 
where  the  money  should  be  paid  ; and  therefore  he 
brotight  his  bill  and  offered  to  (6)  bring  the  .V)l.  into 
court ; but  the  court  would  not  grant  an  injunction. 
2 Ch.  c.  15. 

7.  It  was  decreed,  that  the  husband  should  pay  the 
wife  3001.  per  ann.  for  alimony,  until  tliey  cohabited 
by  consent:  he  brought  an  original  bill,  praying  that 
the  alimony  might  cease,  offering  to  be  reconciled  and 
to  cohabit  with  her;  though  it  was  insisted  for  the 
wife,  that  the  decree  was  until  cohabitation  by  consent, 
which  was  to  be  understood  mtUnal  consent ; ycX,  per 
Lord  Keeper,  I will  not  continue  the  alimony,  if  she  will 
not  cohabit.  But  she  shall  immediately  return  ; and 
she  shall  have  no  benefit  of  the  alimony  until  she  do, 
but  take  her  remedy  in  the  court  Ecclesiastical.  1 Ch. 
V.  2.50. 

8.  The  husband  granted  some  rents,  in  trust  for  the 
sole  use  of  the  wife ; and  after  bought  in  some  of  that 
tenant’s  estates,  whereby  the  rents  could  not  be  recover- 
ed at  law  : she  brought  her  bill,  to  have  these  rents 


(a)  But  if  the  defendant  in  this  ca.se  had  come  into  equity, 
to  set  aside  the  judgment  for  fraud,  equity  would  have  obliged 
him  to  pay  the  pre.scnt  plaintiff  what  was  really  lent.  Vide  Max. 
1.  c.  7. 

(b)  But  a court  of  law  will  relieve  against  the  penalty,  upon 
bringing  the  principal,  interest  and  costs  into  court;  and  that 
being  the  rule  there,  no  consideration  can  be  had  of  this  maxim. 
Vide  6 Mod.  101.  Stat,  4 Anne,  for  amendment  of  the  law. 
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no  («)  more  than  what  he  really  paid  for  it,  as  against 
other  incumhrancers  upon  the  estate  ; •2  l\ni.  363.  S.  P. 
, I'ern.  49.  1 Salk.  \ 66.  for  the  taking  awat/  oueman’s gain, 
to  make  up  another' f lose,  it  making  them  both  equai;  and 
here  the  gain  the  heir  Kould  hare  mutlc,  if  the  wnoie  moneif 
due  OH  the  incumbrance  should  be  allowed  him,  shall  be 
taken  from  him  to  make  up  the.  loss  of  the  other  incumbran- 
ctr.t  upon  the  estate.  So  also  as  against  younger  children 
who  have  portions  charged  upon  the  estate:  as  where 
tlie  estate  was  settled  upon  trustees  to  pay  the  heir  luol. 
perann.  in  tlic  first  place,  and  then  to  make  a jirovision 
of  lOOl.n-piece  for  younger  children  ; the  heirpnrcliased 
ill  a^t.itiite,  which  was  an  incuinhmnce  upon  the  estate; 
it  was  dccrecil,  that  in  case  of  deficiency  to  p«.y  the 
young'er  children’s  portions,  he  should  be  allowed  no 
more  than  what  he  really  paid  for  it.  Vein.  336.  So  also 
as  against  legatees.  1 .Salk.  15.1.  So  also  as  against  a real 
purchaser,  that  purchased  without  notice  of  thcincum. 
brance  so  bought  in.  Vem.  464. 

2.  A stranger,  who  buys  in  a prior  incumbrance, 
shall  be  allowed  (b)  only  what  he  really  paid,  as  against 
other  incumbrancers.  Vern.  476.  So  also  as  against  a 
real(6-)purchaser  whopurchased  withoutnotice  r -j 
of  such  incumbrance,  f 'ern.  336.  S.  P.  ibid.  464.  b J 

.1.  The  testator  devised  two  several  estates  for  the 
payment  of  his  debts,  and  devised  also , an  annuity  out  of 
one  of  them  ; the  trustees  sold  that  estate  out  of  which 
the  annuity  was  payable ; equity  decreed  the  other  estate 


(n)  I'.xrept  he  bought  it  in  to  protect  an  incumbrance  to 
which  lie  hmisclf  is  eiilitlcd.  So  likewise  incase  of  an  execu- 
tor or  trustee.  rer«.  4!>.  Vide  Maxim  14.  c.  2. 

(6)  Vide  1 Sti/k.  15.5.  which  seems  contrary  ; that  he  siiallbc 
allowed  ail  that  is  due  upon  it,  even  against  other  incumbrancers, 
and  legatees;  wliich  I take  not  tohe  well  reported  ; for  as  against 
other  incumbrancers.hy  this  rule  ofeqiiality.liisgainshouldbetaken 
from  him  to  make  up  their  loss;  and  though  there  may  be  more 
doubt  asto  legatees,  who  cannot  be  strictly  said  to  be  losers.tliough 
they  are  not  paid  their  legacies;  yet  there  seems  the  same  reason 
to  take  such  gain  from  a stranger  in  their  favour,  as  from  an  heir, 
as  by  the  same  case  is  admitted. 

(c)  But  as  against  the  owner  of  the  estate,  who  made  the  in- 
cumbrance, or  his  heir,  he  shall  be  allowed  the  whole  that  is  due 
upon  it,  VerH.  336.  S.  f*.  /'em.  476.  For  the  owner  is  no  loser, 
when  he  pays  the  whole  money  due,  and  therefore  no  equality  to  take 
away  one  man’s  gain,  for  the  benefit  of  another,  teho  is  sto  loser. 

VOL.  II.  u U 
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to  Stand  chareed  with  the  annuity.  1 CA.  c.  29-5.  lof 
by  charging  the  other  estate  vith  the  annuity^  the  heir  uill 
not  gain  the  accidental  advantage  of  having  his  estate  dis- 
charged of  the  annuity ; nor  the  annuitant  lose  his  annuity, 
and  so  both  trill  be  equal. 

4.  The  testator  having  a daughter  by  his  first  wife, 
voluntarily  charges  his  lands  at  B.  with  30001.  for  her 
portion ; and  afterwards  upon  his  second  marriage  set- 
tles a moiety  of  those  lands  upon  his  wife  for  her  join- 
ture, without  taking  notice  of  the  charge  of  .SOOOl.  and 
apprehending  the  charge  of  .30001.  wouldbe  good  against 
the  jointure,  (which  it  would  not,  being  voluntary  against 
a purchaser,  which  a jointress  is)  and  taking  notice 
thereof,  he  devises  other  lands  at  \.  to  his  wife  in  lieu 
of  her  jointure ; the  heir  and  the  wife  agree  together  after 
his  death,  that  she  should  adhere  to  her  jointure,  whereby 
the  daughter  w'ould  lose  her  portion,  and  the  heir  hold 
■ the  lands  discharged  of  the  devise  ; but  it  was  decreed, 
that  the  daughter  should  hold  such  part  of  the  land  at 
Y.  as  should  be  equal  in  value  to  such  part  of  the  land 
at  B.  as  were  comprised  within  the  jointure  until 
herportion  was  raised.  Vern.  219.  S.  C.  2 f'entr.  363. 
For  hereby  the  heir  mill  not  gain  by  having  his  estate  dis- 
charged of  the  devise,  nor  the  daughter  lose  her  portion ; so 
both  will  be  equal. 

5.  The  testator  being  seised  in  fee,  entered  into  a 
statute ; and  devised  a l^acy  of  .1001.  The  conusee 
took  all  the  personal  estate  in  execution,  so  that  nothing 

]was  left  to  pay  the  legacy  ; equity  decreed  the 
real  estate  to  stand  (a)  charged  with  the  legacy. 


C 11 


(a)  'Note.  The  real  e!;tate  is  hero  charged  in  favour  of  a legatee; 
much  rather  thereforein  case  of  a creditor;  and  it  isa  well  known 
casein  equity,  that  if  the  creditors  who  may  charge  the  real 
estate,  will  yet  take  the  personal  estate  for  their  satisfaction, 
whereby  the  simple  contract  crerlitors,  wIk>  could  only  charge 
the  personal  estate,  will  lose  their  debts  ; equity  will  place  such 
simple  contract  creditors,  in  the  room  of  the  creditors  who  could 
havecharged  the  real  estate;  and  will  charge  the  real  estate  for  tlieir 
benefit,  with  as  much  as  the  value  of  the  personal  estate,  taken 
in  execution;  for  such  advantage  shall  be  taken  from  the  heir, 
to  make  up  the  loss  of  the  simple  contract  creditors,  that  both 
may  be  equal.  But  here  note  a diversity  in  the  case  of  legatees  ; 
where  the.lands  descend  to  the  heir,  and  where  they  are  devised ; 
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9 C/i.  c.A,  And  that  though  the  land  was  not  charged 
w ith  the  legacy  originally  ; j'et  since  there  was  enough 
of  the  personal  estate  to  pay  the  legacy,  if  it  had  been 
so  employed  ; and  that  tlie  personal  estate  is  employed 
for  payment  of  debts  in  ease  of  tlih  heir  and  lands  ; so 
much  of  the  real  estate  as  is  cased  by  the  personal  estate, 
shall  be  liable  to  the  legacy.  9 C/i.  c.  117.  for  bi/ 
cliurigin:'  the  rial  etiafe  with  the  Ugact/,  the  heir  will  not 
gain  the  accidental  {if  not  fraudulent)  adcanlage  of  having 
his  estate  discharged  of  the  statute,  nor  the  legatee  lose  his 
legacy,  and  so  both  will  be  equal. 

6.  («)  Pecuniary  legatees  shall  abate  in  proportion, 
w'here  [b]  the  estate  falls  short  to  pay  them  all.  2 Ch. 
c.  2J.  Although  it  be  directed  by  the  will,  that  one 
should  be  paid  in  the  first  (e)  place.  Pern.  31.  And  tliere 
is  the  same  equity  in  case  of  younger  children,  who  are 
to  have  portions  raised  out  of  a real  estate;  as  where 
the  father  conveyed  his  estate  to  trustees  to  make  a 
provision  of  100/.  a-piece  for  his  [d)  younger  children, 


fur  //.  seised  in  fee,  and  indebted  by  bonds,  by  will  gave  legacies 
to  younger  children;  and  devised  his  lands  to  his  chicst  son 
in  tail ; the  eldest  son  being  also  executor,  paid  the  bonds 
with  the  personal  estate;  and  the  legatees  brought  a bill,  to 
come  against  the  real  estate  in  the  place  of  the  bond  creditors,  and 
tube  paid  out  of  the  land:  the  court  seenied  to  admit,  that  if 
the  lands  h.nd  descended,  the  legatees  miglit  have  been  relieved 
in  this  manner;  but  since  the  testator  had  devised  them,  it  was 
resolved  that  they  ought  to  be  exempted;  for  it  was  as  mucit 
the  testator's  intention  that  the  devisee  should  have  the  land, 
as  the  others  their  legacies.  2 .'iulk.  416.  Vide  Max.  14.  c.  13. 
But  in  the  case  of  creditors,  no  sue!)  intention  of  the  testator 
can  prevail,  to  defeat  them  of  their  debts,  and  therefore  no  such 
diversity,  whether  the  lands  descend,  or  are  devised. 

(а)  But  specific  legatees  shall  not  abate,  fern.  31.  S.  P.  2 Salk. 
416.  What  is  a specific  legacy,  vide  2 Ch.  r.  2.>. 

(б)  But  if  the  legacy  of  any  one  lies  on  a particular  fund  by 
itself,  and  others  upon  another  fund,  each  must  bear  his  own 
loss.  2 Lh.  e.  1 62. 

(c)  The  Lord  Keeper  North  seemed  of  another  opinion,  as  to 
this  point.  2CA.  c.  132. 

(d)  It  being  said  generally  for  younger  cliildren  ; the  children 
that  he  had  atterwards  by  a second  wife  came  in  for  a share, 
Fern.  33.0.  But  money  left  intrust  for  the  children  of  J.  S. 
shall  be  for  the  benefit  only  of  the  children  he  then  had,  and  not 
those  born  afterwards.  2 Ch.  Rrp.  69.  And  where  the  personal 
estate  was  given  by  will  among  bis  then  children  by  name,  and 
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to  be  raised  and  paid  according  to  their  seniority ; yet  if 
there  shall  happen  a deficiency,  tlic  eldest  shall  not  have 
more,  and  the  youngest  less,  but  they  shall  all  be  paid  in 
average.  Ftrw.  333. 


r 12  T 7/ One  legatee  shall  compel  another  to  refund, 
L J where  the  assets  become  (a)  deficient,  though 
there  be  no  (A)  provision  niarlc  for  refunding.  I'rrn.  !)  t. 

8.  Creditors  shall  make  (c)  legatees  (d)  refund 
where  the  assets  become  (c)  deficient,  though  there  be  no 


afterwards  the  father  conveyed  his  real  estate  to  trustees,  to  be 
divided  umotig  all  liis  cliildreu  ; a child  hurii  after  the  will,  hut 
before  tile  conveyance,  hud  a share  of  the  real  estate,  but  not 
of  the  personal.  *2  Cfi.  liep.  ‘210. 

(0)  There  cannot  be  a deliciency  of  assets,  so  as  to  compel 
one  legatee  to  refutid  to  another,  where  the  executor  is  liable  to 
pay  the  legacy,  except  he  be  insolvent ; (wherethe  executor  is  not 
liable,  can  only  be  w here  he  ha.s  legally  discharged  himself,  f ide 
post.  c.  9.  * Max.  7.  c.  1):  for  if  an  executor  p.iys  one  legatee,  and 
afterwards  there  ap|jeiirs  not  assets  to  pay  the  rest;  yet  the  le- 
gatee who  is  paid,  shall  not  refund,  but  the  executor  shall  pay 
the  others  out  of  his  own  purse,  in  proportion  to  the  assets 
which  came  to  his  hands,  1 Ch.  fiep.  laa.  .S’.  P.  2 Cli.  c.  Idi. 
(Whether  the  executor  can  compel  the  legatee  to  refund  to  him, 
vide  post.  c.  9.)  But  in  such  case  if  the  e.xecutor  is  insoivcnr, 
the  legatee  that  is  paid  must  refund  in  proportion,  though  the; 
legacy  was  paid  as  a niarriagc-|>ortion ; and  though  the  assets 
become  deficient  by  accident,  bad  security  or  the  like.  1 Ch.  Hep. 
13(i,  14tJ.  And  that  the  executor  must  appear  to  be  insolvent, 
before  one  legatee  can  comi)el  another  to  refund,  apjK-ars  frorie 
the  executor#  being  always  made  a party  to  the  bill.  1 C/i.e.  130', 
248.  2 Pent.  3(50. 

[b]  If  a suit  for  a legacy  he  in  the  ecclesiastical  court,  they 
make  the  legatee  give  security,  because  wlien  the  legacy  is  paid, 
'they  cannot  restore,  tfc.-,  hut  the  court  of  chancery  decrees  a le- 
gacy without  security,  (unless  in  case  of  poverty,  or  the  like;) 
fot  the  court  can  reach  the  legatee  again  if  there  be  cause.  2 
Ch.  c.  9. 

(1)  But  one  creditor  shall  not  make  another  refund.  2 Ch.  c.  54. 
(rn  margin.)  .'Xs  where  the  executor  |>aid  a debt  upon  simple  con- 
tract, he  shall  not  refund  to  a criniitor  of  an  higher  nature.  2 
Vent.  3tM.).  for  the  creilitur  by  simple  contract  {snot  a gainer  hy  having 
his  debt  paid  him. 

(d)  Mucli  rather  therefore  shall  not  a hare  assent  or  release  of 
the  executor,  bind  the  creditor.  Pern.  155. 

(e)  Here  also  the  deficiency  can  arise  only  from  the  insolven- 
cy of  the  executor:  for  if  the  executor  be  solvent,  the  creditor 
maj’  recover  at  law,  and  has  no  need  to  make  the  legatees  re- 
fund ; and  in  all  the  cases  of  such  refunding,  the  executor  is  made 
a party.  1 Ch.  c.  2.)().  2 f 'ent.  360.  where  it  was  so  decreed, 
principally  upon  the  insolvency  of  the  executor. 
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proviaion  made  for  refunding.  Virn.  9-1.  A legatee  shall 
refund  against  the  creditor  of  the  first  testator,  that  can 
charge  an  c'xecutor  only  in  equity,  viz.  upon  a wasting  by 
the  first  executor ; ^Vcnl.  360.  as  being  indebted  unto 
B.  makes  C.  his  executor  ; C.  wastes  the  estate,  and  dies, 
and  makes  D.  his  executor,  and  by  his  will  devises  se- 
veral legacies:  I),  pays  the  legacies;  B.  exhibits  his  bill 
against  D.  the  executor  of  i'.  for  his  debt  due  from  the 
first  testator ; and  against  the  legatees  in  the  will  of  C.  to 
compel  them  to  refund  their  legacies,  there  being  not  how 
sufficient  a.ssets  of  the  first  testator.  Decreed  that  the 
legatees  should  refund.  Ftr/i.lfig. 

(9)  It  was  admitted  by  the  court,  that  if  exe-  r -i 

cutors  pay  out  the  assets  in  legacies,  and  after-  ^ J 

wards  debts  appear,  of  which  they  had  no  [a)  notice  at 


(n)  If  the  executor  had  notice,  without  all  doubt  he  shall  not 
compel  the  legatee  to  refund.  As  where  there  was  a suit  for 
tlie  goods  specifically  devisetl,  and,  pending  that  suit,  the  execu- 
tor delivered  the  goods  to  the  legatee,  he  could  not  make  him  re- 
fund. 2 Cli.  e. !).  Hut  even  where  tliere  is  not  notice,  thecases  set-in 
more  strong,  that  equity  will  not  coiu|>el  the  legatee  to  refund  ; 
for  where  the  creditor  and  executor  joined  in  a suit  to  compel  a 
legatee  to  refund, the  bill  was  dismissed,  because  the  executor  was 
plaintiff,  who  should  not  be  admitted  to  undo  his  own  a»sciit,  2 
/ fm.3b0..\iid  the  case  of  Noel  anARubiiinjii  is  more  strong;  where 
the  executor  was  defendant  to  a bill  brought  against  him  by  the 
legatees,  for  an  account  of  the  profits  of  a ;i/an/«tio«  devised  to 
tlieni  ; to  wliifh  devise  the  defendant,  the  executor,  had  assent- 
ed, only  by  resei  ving  the  rent  to  himself  in  trust  for  the  plain- 
tilfs  on  a lease  made  by  liiiii  of  the  plantation ; and  though  at 
the  time  of  such  devise,  he  apprehended  there  were  as.si  ts  sufR- 
eient  to  pay  the  te.stator’s  debts,  which  proved  deficient  wholly 
by  the  accident  ol'  some  merchants  breaking:  and  be  had  ac- 
tually sold  the  plantation  to  p ay  the  testator's  debts;  yet  it  was 
decreed,  that  the  executor  and  purchaser  should  account ; for  an 
e.xecutor's  assent  shall  he  binding  to  himself;  and  where  he  has 
assented  to  a legacy,  /le shall  never  afterwards  avoid  it  ;•  though  a 
creditor  in  such  case  shall  compel  the  legatee  to  refund.  2 CA. 
Rep.  2tS.  S.  C.  2 C/i.e.  14.j.  I'eni.  90,453,  4(>0.  And  note,  by  all 
the  cases  precedent  it  appears,  that  (hit  e(/uity  of  equality  to  take 
uu-uy  uHC  itian's  gain  to  make  up  another  $ lost,  holds  earn,  trhere 
such  lots  is  0.  CMion.d  by  the  act  of  a third  perton,or  by  accident,  and 
not  by  lie  act  or  laches  of  the  party  himtelj,  as  this  case  of  the  exe- 
cutor IS,  n ho  ought  to  have  taken  security  for  the  refunding. 

2 ( A.  c.  132.  or  had  a decree  for  his  indemnity.  But  where  an 
executor  is  obliged  by  law  to  give  security  for  payment  of  lega- 
cies, and  afteiavards  the  assets  become  deficient  by  accident  the 
security  shall  be  made  use  of  no  further,  thao  to  make  good  tha 
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the  time  of  payment  of  the  legacies,  they  by  bill  in 
equity  may  compel  the  legatees  to  rcliind.  I C/i.  c.  136. 

10.  A.  agrees  with  B.  the  lord  of  the  manor,  to  pur- 
chase a copyhold,  and  pays  300/.  in  part,  and  was  to  pay 
the  remainder  in  three  months,  and  then  to  name  his  lives 
and  take  up  his  copy.  A court  is  held,  the  three  months 
expire,  and  B.  dies  suddenly ; aud  the  manor  comes  to 
one,  who  was  not  bound  by  the  agreement.  The  exe- 
cutor of  was  decreed  to  refund  the  money,  f'ern.  +72. 

11.  A debtor  upon  bond  and  simple  contract,  makes 
a conveyance  of  lands  upon  trust  for  the  payment  of  his 
debts.  1 he  debts  upon  simple  contract,  shall  be  paid  in 
proportion  with  the  debts  by  (a)  bond,  1 CL.  c.  32.  and 

r li.  1 though  they  are  conveyed  to  some  of  the  cre- 
I-  -I  ditors  ; yet  they  shall  not  give  themselves  a 

preference.  2 C7i.  c.  54.  There  is  the  same  equity,  where 
the  lands  are  ( />)  devised.  1 Ch.  c.  248.  For  a debt  without 
specialty,  is  as  much  a debt  jure  naturuU,  and  in  con- 
science, as  a debt  by  specialty;  and  therefore  there  s/iall  be 
equal’ Ilf  where  coiucicnre  the  jud^e.  (Ch.  Free.  190. 
2 Vern.  4-3.5.  2 JVms.  416.  3 fVnu.  323.) 


testator's  estate  over  and  above  such  los.ses  by  accident.  t'lV/e 
ilax.  7.  c.  1.  And  where  an  executor  under  a revoked  will,  hav- 
ing no  notice  of  the  revocation,  pay*  legacies,  and  after  the  revo- 
cation is  proved,  he  shall  be  allowed  those  legacies.  Vide  Mqt. 
7.  f.  5. 

(fl)  But  debts  which  in  their  own  nature  affect  the  lands  sball 
be  paid  according  to  their  precedency  or  sii|)eriority  at  law.  1 
Ch.  c.  3-Z.  And  where  a man  indebted  by  several  mortgages  of 
the  lands  made  thrice  over,  and  also  by  Judgments,  bonds,  and 
simple  contract,  conveyed  the  lands  for  payment  of  hi.s  debts ; 
although  it  was  insisted,  that  all  the  judgments  and  mort- 
sages,  made  subsequent  to  the  first  mortgage,  were  not  incum- 
oraaccs  upon  the  lands,  because  all  the  estate  in  law  was  in  the 
first  mortgage;  and  therefore  the  subsequent  mortgages  and 
judgments  ought  to  be  paid  in  average  with  the  bond,  and  simple 
contract  creditors ; yet  on  account  of  the  confusion  it  would 
piake,  and  the  impracticableness  of  a payment  in  such  method,  it 
was  decreed,  that  the  real  securities  should  be  first  paid,  and 
then  thy  bonds  and  simple  contract  creditors  should  be  paid  in 
gverage.  /'era.  102. 

(6)  Note  here  a difference,  where  the  lands  are  devised  to  th^ 
executor  or  to  another ; for  if  they  are  devised  to  the  executor, 
they  become  legal  assets,  and  then  debts  must  be  paid  according 
to  their  precedency  or  superiority  at  law.  t^eru.  ®3.  Vide  Max. 
14.C.  18.  So  qaer',  wbaf  are  adjudged  assets  in  equity  to  pay 
debts,  which  u too  large  to  be  here  inserted. 
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If  tenant  in  fee  mort^a^es  his  estate,  or  charges  it 
with  a sum  of  money  : and  devises  it  to  one  for  life,  re- 
inainderto  unotherinfee : equity  will  compel  the  tenant  for 
life,  to  bear  his  (a)  proportion  of  the  mortgage  or  charge. 

I C/i.  c.  2S3,  224.  A nd  if  It  be  a rent-charge,  equity  will 
make  the  tenant  for  life  pay  the  (b)  arrears,  that  all  may 
not  fall  upon  the  remainder-man.  1 Ch.  c.  233. 

13.  The  husband  upon  his  marriage  agreed,  to  settle 
particular  lands  to  the  use  of  himself  for  life,  remainder  to 
his  wife  for  life,  remainder  to  the  issue  of  the  marriage  in 
tail ; and  afterwards  aliened  and  sold  part  of  those  lands  ; 
the  wife  obtained  a decree  to  have  the  full  value  of  the  es- 
tate she  was  to  have  for  hex  life,  supplied,  and  made  good 
to  her  out  of  the  lands  remaining  unsold,  and  that  the  in- 
heritance of  those  lands  should  be  subjected  thereto. 
But  the  decree  was  reversed : for  the  jointress  and  the 
children  are  equally  purchasers,  and  the  wife  must  not 
have  all,  and  leave 
but  they  musttK-ar 
and  so  in  any  case,  where  the  issue  and  jointress  claim 
by  the  same  settlement,  if  there  be  a prior  incumbrance 
the  jointress  shall  contribute,  and  bear  her  proportion, 
and  not  hold  over  and  lay  the  whole  burthen  upon  the 
heir.  Vern.  440. 

14.  Sureties  shall  be  compelled  in  equity  to  contri- 
bute towards  the  payment  of  a joint  bond.  Totfi.  Al. 
.•Vs  where  three  were  bound  as  sureties  in  a recognizance; 
one  of  the  sureties  was  sued  at  law,  another  of  the  sure- 
ties and  the  principal  being  insolvent,  he  that  was  sued 
brought  his  bill  against  the  other  surety,  for  a contribu- 
tion; and  he  was  decreed  to  pay  a moiety.  1 Ch.  c.  246. 
S.  P.  1 Ch.  Ittp.  33,  120,  130. 

13.  Lessee  of  divers  lands  pays  an  entire  rent;  a right 
of  common  is  recovered  by  the  inhabitants  of  the  town, 
m part  of  the  lands  ; this  is  no  eviction  of  the  land,  and  so 
no  apportionment  can  be  at  law.  But  equity  will  (c)  ap- 
portion the  rent.  1 C7i.  r.  32. 


nothing  for  the  children,  r , < q 
the  loss  in  proportion ; ^ J 


(a)  WliicU  is  usually  a third  part.  I Ch,  c.  271.  But  if  he  in 
ramaiiider  does  not  come  in  the  life  of  the  tenant  for  life,  he  shall 
have  a decree  against  his  executor,  in  proportion  only  to  the  time 
the  tenant  lor  life  lived.  Kern.  404. 

[It]  And  if  it  be  a mortgage,  will  make  him  keep  down  the 
interest. 

(c)  But  it  appearing,  that,  notwitbitandiDg  the  right  of  com- 
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16.  If  a man  permit  a ront-cliarerc  out  of  all  his  lands, 
and  afterwards  sclletli  them  by  pan-cls  to  divers  persons, 
and  the  grantee  of  the  rent  will  from  time  to  time  levy  the 
whole  rent  upon  one  of  the  purchasers  only,  he  shall  be 
cased  in  equity  by  a contribution  from  the  rest  of  the  ( •/) 
purchasers ; and  the  grantee  shall  be  restrained  to  charge 
the  same  upon  him  (6)  only.  Cor.  Jivp.  3. 
r 17. If  you  suein  chancery  anexecutor  of  one  obli- 

L ’ -Igor, to  discover  assets,  you  must  make  all  the(r) 
obligors  parties,  that  the  charge  may  be  equal.  2 Fc«/.  348. 

18.  Two  executors  being  decreed  to  pay  legacies 
and  debts  ; the  one  paying,  the  other  shall  upon  a bill  be 
compelled  to  pay  the  moiety  and  costs.  Totfi.  89. 

19.  The  advantage  of  survivorship  is  against  equity; 
as  where  two  persons  advanced  the  mortgage  money;  and 
the  deed  was  made  to  them  and  their  heirs  ; the  one  died 
before  payment,  yet  his  executor  was  relieved.  1 CA. 

1 JRep.  Brown,  118.  So  if  two  joint  purchasers  pay 
share  and  share  alike  for  a purchase  ; and  one  dit  s,  his 
representative  shall  be  relieved  for  a moiety  of  the  pur- 
chase. Vern.  36 1.  So  it  is  as  to  a stock  in  trade,  the 
plaintiff,  administrator  of  one  partner,  sued  the  copartner 
for  an  account  of  the  intestate’s  share,  which  was  ac- 
cordingly decreed.  1 Ch.ltep.  261.  So  where  two  per- 
sons jointly  (rf)  stocked  a farm,  and  occupied  it  as  join- 


tnon,  the  lands  were  worth  the  rent  and  better,  the  court  would 
not  do  it.  1 Ch.  c.  32. 

(<T)  But  he  must  make  all  th<- rest  of  the  purchasers  and  ten- 
ants parties.  Car.  Rep.  33.  'riiough  in  the  case  of  a charity, 
for  which  a rent-charge  was  devised,  tlie  court  would  not  al- 
low the  objection,  that  all  the  tertviiants  were  not  parties;  for 
the  charity  shall  not  be  put  to  that  difficulty  ; hut  the  tertenants 
may,  if  they  seek  a contribution,  undertake  to  make  them  parties 
to  the  information,  or  help  themselves  by  such  course  as  the\' 
think  lit.  1 Ha/k.  163. 

(6)  But  where  the  wife  had  a rcnt-clmrgc,  and  the  husband  de- 
vised part  of  the  lands  toiler,  equity  would  not  apportion  the 
rent-charge,  for  then  she  would  have  had  no  benelit  hv  the  de- 
vise. Fern.  347. 

(cj  A Qurr’,  is  made  whether  you  may  not  sue  the  principal 
and  leave  out  fhetn  that  arc  bound  only  as  sureties.?  But  it  is 
clear,  that  if  a judgment  be  had  at  law  against  one  obligor,  you 
may  sue  the  executor  of  him  alone,  to  discover  assets,  &c. 
Bemuse  the  bond  is  drowned  in  the  judgment.  2 Fnit.  348. 

(a)  Note,  The  Lord  Keeper  said, that  if  the  farm  bad  been  taken 
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tenants ; though  the  deceased  was  informcfi  wlmt  the 
consequence  of  law  was  in  case  he  should  die ; 
and  that  he  thereupon  replied,  he  was  content  the 
stock  should  survive:  yet  his  executor  was  relieved:  and 
per  Lord  Keeper,  though  it  is  common  for  traders,  in  ar- 
ticles of  copartnership,  to  provide  against  survivorship; 
yet  that  is  more  than  is  necessary : and  he  took  the  dis- 
tinction to  be,  where  two  became  jointenants,  or  jointly 
interested  in  a thing  by  way  of(«)  gift  or  the  like ; (b) 
there  the  same  shall  be  subject  to  all  the  consequences 
oflaw  : But  us  to  a joint  uiidcrtaking  in  the  way  of 
trade  or  the  like,  it  is  otherwise.  f \rn.  317. 

SO.Equity willin(c) many  cascscontroultheun-[  17  ] 


jointly  by  them,  and  proved  u pood  barpain,  there  the  survivor 
should  have  had  the  henelit.  yeru.tin.  f idt  lUncA.  Where 
it  was  agreed,  that  if  a court  of  equity  wdl  decree  .agaiiist  tl»c 
siu  vivingjoint-teiiaut  for  the  heir  of  the  deceased  for  a moiety  of 
the  laiid.s ; except  there  was  an  agreement  in  the  life  of  the  parties, 
that  there  should  be  no  survivorship,  a prohibition  shall  be 
granted. 

(а)  And  accordingly  it  has  ■been  decreed,  that  if  the  testator’ 
devises  the  residue  ol  his  estate  to  his  two  e.xecutors,  or  make 
several  men  executors,  the  survivor  shall  carry  all.  2 CA.  c.tii. 
S.P.  1 CA.  c.  238.  decreed  roM/rtf,  but  to  the  <lissatisfactioii  of 
the  bar;  though  mi/e  Lord  CAa«fc//or’*  expression,  why  the  sur- . 
vivor  shall  carry  all,  because  the jud^e  adl  have  tt  so.  2 CA.  e.63. 
S.  P.  Vcni.  -ISi.  and  Lord  ChanceUurs  opinion,  that  it  would  be 
the  same,  if  one  of  the  executors  had  possessed  himself  of  the 
moiety  of  the  goods,  and  had  died. 

(б)  IfA. devises  the  .surplus  of  his  estate  to  his  two  nephews, 
equally  to  l>e  divideil  between  them,  anil  a|ii>oints  his  execu- 
tor to  lay  It  out  for  the  benefit  of  his  said  nephews,  one  of  the 
nephews  die<l  in  the  tesUitor’s  life-tinie,  the  surviving  nephew 
shall  have  the  whole;  the  latter  words,  by  which  the  surplus  is 
appointed  to  he-  laid  out  for  the  benefit  of  the  nephews,  being 
joint.  Vent.  42'o. 

(e)  Divis*^  of  all  my  good.s  and  personal  estate  to  J.  S.  upon 
trust  to  give  my  children  and  grand-childrcii  nccoidiiig  to  their 
demerit;  the  trustee  gives  all  to  one;  the  court  would  not  re- 
lieve against  this  unequal  distribution,  declaring  the  trustee  to 
be  the  judge.  iC/i.  c.  3t>9-  The  testator  devised  his  real  and 
personal  estate  to  his  executor  in  trust,  therewith  to  reward 
his  children  and  grand-children  according  to  their  demerit;  the 
court  declared  that  this  amounted  to  ageneial  trust  in  the  ex- 
ecutor to  reward  such  of  his  children  and  gratid-i  iuidren,  as 
they  should  demerit,  and  as  the  c.xecutor  should  think  lit,  and’ 
not  to  an  absolute  fixed  trust,  to  create  a certainty  of  right  or 
interest  as  to  any  certain  proportion  m any  of  the  children  or 
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equal  distribution  of  a trustee  or  guardian,  though  he 
had  express  power  to  distribute,  as  he  thought  fit : as 
the  devise  of  a personal  estate  was  in  these  words  : I do 
entrust  my  wife  with  the  same,  during  the  time  she  shall  ctm- 
tinue  my  widow  ; and  in  case  she  shall  re-marri/,  I do  will 
and  desire  her, to  giueunto  my  children  according  as  she  shall 
think  Jit.  She  married  again,  and  then  by  writing  ap- 
pointed very  unequally  to  the  children  ; the  court  (a) 
set  aside  the  distribution.  2 Ch.  c.  228.  Vin.  Trust 
(H.)3.  Devise  to  his  wife  of  his  personal  estate,  upon 
trust  and  confidence,  that  she  would  not  dispose  thereof, 
hut  for  the  benefit  of  her  children;  she  by  will  gave  one 
but  5s.  and  all  the  rest  to  another;  the  court  set  aside  so 
unequal  a distribution.  Vern.  66.  The  will  directed 
that  his  lands  should  descend  and  come  amongst  his 
daughters,  in  such  shares  and  proportions,  as  his  wife  by 
deed  in  writing  should  direct  and  appoint ; the  wife  makes 
an  unequal  distribution  ; the  court  at  first  declared  the 
circumstances  must  be  very  strong,  as  something  of 
bribery  and  corruption,  that  would  take  away  this  power 
from  the  wife,  by  the  express  words  of  the  will ; but 
afterwards  declared,  the  case  was  proper  and  relievable 
in  equity ; for  as  she  allowed  the  plaintifiP  but 
J a small  proportion,  she  might  for  any  cause- 
less displeasure,  have  allotted ‘her  but  one  barren  acre 
only,  and  in  .such  a case  the  court  would  have  had  a ju- 
risdiction, and  therefore  here  also  : and  declared  it  was 
discretionary  whether  it  would  relieve  or  not,  and  would 
be  attended  with  precedents.  Vern,  355,  41+. 

21.  If  goods  are  thrown  overboard  in  stress  of  wea- 
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(jrand-children ; and  therefore  as  to  whatever  of  the  real  estate 
was  disposed  by  the  executor  in  his  life-tiinr,  or  given  by  his 
will,  the  bill,  which  sought  to  set  aside  that  distribution,  was 
dismissed,  2 Ch.Rep.  t41.  The  testator  gave  the  residue  of  his 
personal  estate,  to  and  amongst  his  kindred  according  to  their 
most  need,  to  be  distributed  ,'imong  them  by  bis  executor  : ind 
desired  that  a care  and  regard  should l>e  bad  to  J.  S.  The  court 
decreed  that  the  executor  ought  chiefly  to  consider  those  that 
have  most  need,  that  so  they  that  have  more  need,  may  have 
ntore  than  they  that  have  less;  and  as  to  J.  S.  who  was  parti- 
cularly recommended  to  the  executor,  the  court  declared  he  bad 
a power,  and  ordered  him  to  give  him  somewhat  considerable 
out  of  the  residue  of  the  said  estate ; and  the  master  was  to  see 
right  done.  2 Ch.  Rep.  1 4(i. 

(<i)  But  noie ; one  main  reason  was,  that  the  wife  had  married 
a second  husband,  and  being  under  coverture,  her  distributiott 
might  be  influenced  by  her  husband's  authority.  Vern.  415. 
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ther,  or  in  danger  or  just  fear  of  enemy,  in  order  to(aj 
save  the  ship  and  the  rest  of  the  cargo:  That  which  is 
saved  shall  contribute  to  a reparation  of  that  which  is  lost, 
and  the  owners  of  the  ship  shall  be  contributors  in  pro> 
portion.  HJt.  P,  C.  19. 


MAXIM  W.  [ 19  3 

n'  IS  EQUITY,  THAT  SHOULD  MAKE  SATISFACTION, 
WHICH  RECEIVED  THE  BENEFIT. 

1.  ^HE  heir  being  sued,  and  having  paid  a debt  of 
his  ancestor  by  bond  ; it  was  decreed  the  exe- 
cutor should  reimburse  him,  as  far  as  there  were  perso- 
nal assets  come  to  his  hands.  I Ch.  r.  74.  and  Lord 
CAonee/Zor  declared,  that  the  personal  estate  in  the  (&) 


(a)  So  that  the  loss  of  goods  thrown  overboard.  Sit.  must  con- 
tribute to  the  saving  of  the  other  goods,  else  this  role  of  average 
will  not  hold;  and  therefore  where  the  ship,  being  loaden  with 
oils  belonging  to  the  plaintiff,  and  with  sdks  belonging  to  the 
defendant,  was  pursued  into  an  harbour  by  enemies ; the  master 
ordered  the  silks  on  shore,  being  the  more  valuable  commodity, 
though  they  lay  under  the  oils,  and  took  np  a great  deal  of  time 
to  get  at  them  ; the  ship  and  the  oils  in  her  being  taken,  the 
owner  of  the  oils  demanded  a contribution  from  the  owners 
of  the  silks;  insusting  tluit  the  salvage  of  the  silk  (which  had 
otherwise  ticen  lost)  deprived  the  plaintiff  of  the  same  oppor- 
tunity for  the  salvage  of  his  oils,  and  that  in  such  adventures 
as  the  danger  is  common,  so  ought  the  loss  and  damage  to  be 
common  and  equal.  But  the  bill  was  dismissed,  for  that  the 
loss  of  the  oils  did  not  actually  save  the  silks,  neither  did  the 
saving  of  the  silks  lose  the  oils ; for  if  the  silk  had  not  been 
saved,  the  oils  had  been  lost ; for  they  were  so  bulky  that  they 
could  not  easily  be  removed  without  further  time;  and  if  part 
only  be  saved,  it  is  to  the  advantage  of  the  owner.  So  in  case 
of  damage  to  goods  within  the  vessel,  other  goods  shall  net  be 
contributory,  but  the  owner  must  endure  his  own  los‘.  Hh, 
P.  C.  IS. 

(6)  If  the  personal  estate  be  not  expressly  devised  to  the  exe- 
cutor ; it  is  then  in  bis  bands,  as  executur,and  consequently  sliall 
be  applied  in  ease  of  the  real  estate;  as  where  a man  conveyed 
hit  lands  to  trustees  to  pay  his  debts,  and  made  his  wife  execu- 
trix ; but  did  not  thereby  in  express  terms  give  her  the  personal 
estate  -,  it  was  decreed,  it  should  be  applied  in  case  of  the  real. 
1 CA.  c.  W7.  So  if  the  real  estate  is  devise  for  payment  of  dehti^ 
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bands  of  the  executor  shall  l>c  employed  in  case  of  the 
heir,  by  whatever  means  the  heir  became  (a)  indebted 
(b)  as  heir,  2 Ch.  c.  5.  As  if  the  ancestor  mortgages  the 
estate,  the  (c)  mortgage-debt  shall  be  paid  out  of  the 
j)crsonal  estate.  1 C/i.  c.  271.  •*>.  P-  2 Cb.  c.  .5.  Although 
there  be  no  covenant  in  the  deed  for  the  payment  of 
the  mortgage-money,  Vern.  436.  S.  P.  2 Salk.  44^),  (e) 
for  the,  personal  estate  received  the  benefit,,  bi/ coutractin" 
the  debt,  and  therefore  should  make  satisfaction. 

^ , -t  took  difference,  that,  though  in  case  of  an  heir, 

debts  affecting  the  real  estate,  shall  he  paid  out  of  perso- 
nal assets,  yet  it  shall  not  be  so,  in  the  case  of  a devisee. 

I Ch.  c.  271.  But  that  difference  was  rejected  in  the 
case  of  Pochletf  and  Pochley  ; where  Lord  Chancellor  de- 
clared, that  not  only  the  heir,  in  case  he  be  charged  with 
the  debts  of  his  ancestor,  but  also  the  devisee  of  the  lands 
shall  be  unburthened  of  the  debt,  lying  upon  the  lands, 
by  the  personal  estate  in  the  hands  of  executor  or  admi- 
nistrator; and  so  shall  the  devisee  of  a mortgage,  iCh. 


and  the  residue  of  the  personal  estate  after  debts  paid,  be  given 
to  the  executor,  the  |>er.soiml  estate  shall,  notwiihstanding,  be 
applied  to  the  payiiiciii  of  the  debts.  2 Vent.  .'I  t!). 

(a)  If  it  be  a duly  nr  charge  in  npiiti/,  the  pcr.snnal  estate  shall 
be  first  applied.  •!  Ch.  c.  8 1. 

(A)  Or  if  the  real  estate  be  charged  with  the  payment  of  lega- 
cies, as  conveyed  ordevi.sed  to  trustees  for  payment  of  legacies ; 
yet  the  personal  < state  shall  be  first  applied,  as  in  case  of  debts, 
t Ch.  f.  SO7.  P.  2 Cent.  :i4f).  Although  note;  in  this  a/sr  of 
legacies  the  fcrsunal  estate  teas  never  hen^ted;  Rut  this  case  is 
governed  by  anotlier  rule,  that  all  legacies  iliolt  be  paid  out  of  the 
personal  estate. 

(c)  But  where  the  ancestor  purchased  the  equity  of  n'th  nip- 
tion,  whicluh  seendcd  to  the  heir;  theic  the  mortgage-debt  was 
not  paiil  out  of  the  personal  estate.  / cr//.  .17.  S.  P.  i Satk. 
44<).  for  by  the  purchase  of  the  equity  of  redemption,  the  personal  es- 
tate IS  not  increased  hut  diminished. 

(d)  T bis  was  formerly  decreed  otherwise  ; lltal  in  case  there 
was  not  a covenant  in  the  dcciffortlie  payment  of  the  mortgage- 
money  and  interest,  the  administratrix  was  not  obliged  to  dis- 
charge the  same.  1 Ch.  Rep.  275. 

se)  Note;  debt  shall  be  paid  out  of  the  personal  estate; 
though  thereby  it  is  lessened  to  the  prejudice  of  a widow,  who 
chiiins  a third  by  the  custom.  2 C’A.  c.  84.  S.  C.  Pern.  36.  But 
legacies  shall  not  be  paid  out  of  the  personal  estate,  to  the  pre- 
judice of  such  a widow,  2 Ch.  c.  85.;  for  that  w ould  lie  to  decree 
that  the  husbaud  could  give  away  his  widow’s  customary  share. 
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e.  S+.  and  that  not  only  he  who  is  haret  factua,  shall  pray 
in  aid  of  the  personal  estate  to  discharg^e  the  real,  hut 
even  an  ordinary  devisee  shall  have  that  benefit.  S.C. 
I'lrn.  35. 

3.  rhe  testator  held  the  lands  subject  to  a certain 
. rent,  and  let  it  run  in  arrear ; though  his  person  was  not 

liable  at  law,  to  tlie  pavinent  of  the  rent,  yet  it  was  de- 
creed, the  executor,  and  not  the  present  tertenant,  should 
j)ay  the  arrears,  as  far  as  he  had  assets,  because  by  not 
paying  the  arrears,  the  testator’s  personal  estate  was  aug- 
mented. lO.  c.  121. 

4.  The  question  was,  how  far  the  second  husband 
should  be  charged  of  his  own  estate,  for  a devatlavit  or 
breach  of  trust  committed  hy  the  wife  and  her  first  hus- 
band ; and  per  Cur.  where  there  is  a bond,  there  is  a 
lien  by  deed,  and  so  the  second  husband  bound ; but 
where  there,  is  only  a breach  of  trust,  or  debt  by  simple 
contract,  there,  in  equity,  the  plaintiff  ought  to  follow 
the  [a ) estate  of  the  wife  in  the  hands  of  the  executor  of 
the  second  husband.  Fer«.  J09. 


MAXIM  V.  [ 21  ] 

I l'ISr.QUITV.  TIIAT  SHOULD  IIAVF.THK  S VTISF.VU- 
TIO.V,  U HlCil  SUSTAIXFU  THELOSS.  2 Fei.m. 

1.  ^ MORTGAGE  in  fee  is  forfeited  ; the  mortgagee  , 
dies ; and  the  mortgagor  comes  to  redeem ; 
equity  w'ill  decree  [b)  the  money  to  be  paid  to  the  execu- 


(fl)  But  where  there  is  no  such  fund,  out  of  which  to  take 
satisfaction  for  the  breach  of  trust,  the  second  husband  must  pay 
it,  and  take  his  wife  chargeable  with  that  as  well  as  other  debts. 
I Ch.  c.  SO. 

(6j  This  was  fora  long  time  an  unsettled  point;  for  where 
there  was  neither  bond  nor  covenant  to  pay  the  mortgage ; nor  no 
defect  of  assets  to  pay  debts ; and  the  condition  was  to  pay  to  the 
heirs  of  the  mortgagee;  or  to  the  heirs  or  executors,  &c.:  in  these 
cases,  the  court  many  times  doubted,  and  sometimes  decreed  the 
mortgage-money  to  the  heir.  Fid.  1 Ch.  Rep.  IS.'J.  2 Ch.  Rep. 
153,  242.  1 Ch.  c.  88.  Fern.  170.  But  all  these  doubts  are  now 
ousted  ; and  the  mortgage-money  in  all  cases  whatsoever,  shall 
be  paid  to  the  executor  or  administrator.  Fide  1 Ch.  c.  288. 
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tor  or  administrator.  1 Ch.  c.  2S3.  The  mortgaged 
lands  shall  be  decreed  to  the  executor  or  administrator, 
and  not  to  the  heir,  Vern.  412. ; and  the  heir  of  the  mort- 
gagee shall  be  compelled  in  equity  to  convey  to  the  exe- 
cutoror  administrator.  2 Ck.  c.  30.  But  where  a man 
purchasedbf  a mortgagee,  apprehending  he  had  an  abso-  ' 
lute  estate  ; the  mortgagor  came  to  redeem  : the  money 
was  decreed  to  the  heir  ; and  not  to  the  executor,  Fem. 
271  : /or  as  in  the  Jirst  case  the  personal  estate  bore  the  loss, 
it  being-  intended  only  a security  for  money : so  in  the  later 
case,  the  real  estate  bore  the  loss,  it  being  intended  an  abso- 
lute purchase. 

2.  A purchaser  takes  the  fee  in  his  own,  and  an 
assignment  of  a mortgage-term,  in  the  name  of  trustees  ; 
though  it  is  not  mentioned  to  attend  the  inheritance, 
equity  will  decree  it  to  be  assigned  to  the  heir.  Vern.  1. 
^tVilson,  329.  And  where  such  purchaser  made  a will 

^ of  those  lands,  but  not  duly  executed  by  the  statute,  (so 
as  to  pass  the  lands,)  and  devised  them  from  the  heir  at 
law,  yet  the  fee  descending  to  the  heir,  he  was  decreed 
to  the  term,  2 Ch.  c.  49.  And  there  is  the  same  equity, 
r 22  1 purchaser  takes  the  (a)  mortgage-term 

L in  his  own  name,  and  the  inheritance  in  trus- 

tees ; it  shall  go  to  the  heir,  though  not  mentioned  to 
attend  the  inheritance,  2 Ch.c.  136.  And  itis  notmate- 
rial,  whether  the  fee  or  the  term  was  purchased  first,  9 
Ch.  c.  136.  -,/or  the  inheritance  sustains  the  loss,  by  keeping 
the  term  on  foot,  and  therefore  should  have  it  in  satisfaction. 

3.  When  lands  arc  appointed  or  conveyed  to  pay 
debts,  the  heir  is  entitled  to  have  the  lands  after  the 
debts  paid.  2 Ch.  c.  113.  And  if  a man  makes  a lea.se, 
or  devises  an  (ft)  estate  for  years  (he  being  seised  of  an 


4 CA.C.  50,  51 , 220.  2 Ventr.  3-18,  351.  f'ern.  412.  (Vide  Fin.  Exn. 
V.  2.152.  59.  ()J.  (Z.)  46.) 

(a)  Where  it  is  not  mentioned  to  attend  the  inheritance,  there 
seems  some  doubt  whether  it  shall  not  go  to  the  executor  to  pay- 
debts ; and  this,  although  the  term  is  in  trustees,  and  so  not 
assets  at  law.  Videi  Ch.  c.  49,  152.  Fern.  1,  188,  3-11.  But 
even  in  those  cases,  where  it  is  adjudged  to  be  assets,  it  is  admit- 
ted that  after  the  payment  of  debts,  the  surplus  sh-dH  go  to  the  heir. 

(ft)  The  testatoi 'swill  was,  that  his  executors  should  take  the 
profits  of  bis  lands  (of  inheritance)  for  fifteen  years,  in  trust  to 
pay  bis  debts ; and  ^ueatbs  the  rest  of  bis  goods  and  cbattela  to 
his  executor ; Uie  debts  are  paid,  and  there  is  an  overplus  of  the 
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estate  of  inheritance)  for  payment  of  debts  ; if  the  profits 
of  the  land  surmount  the  debts,  all  that  remains  shall  go 
tothe  heir, though  not soe-K pressed  ; and  albeit  it  be  in  the 
case  of  an  executor.  2 Ventr.  3.59.  And  in  all  cases  where 
a term  for  years  is  created  for  any  particular  purpose,  as 
to  raise  portions,  ijrc.  the  overplus  shall  go  to  the  heir. 
1 Satk.  15t. 


4.  A guardian  of  an  infant  having  a considerable  sum 
of  money  in  his  hands,  that  was  raised  out  of  the  infant’s 
estate,  (a)  lays  it  out  in  a purchase  for  tlie  infant ; if 
when  he  came  of  age  he  should  agree  thereto,  and  allow 
the  guardian  that  money  on  account  ; the  infant  dies 
under  age  ; the  question  was  whether  the  heir  of  the  in- 
fant should  have  this  estate  ; or  the  trustees  to  account 
to  the  administrator  for  the  money;  the  court  decreed 
the  latter,  f'ern.  403,  43i.  ^».  C.  2 CA.  Rep.  377- 

5.  A man  purchased  a copphold  for  three  p . 

lives,  viz.  ofhimself,  and  his  two  brothers,  and  L 

dies ; his  son  enjoyed  the  lands,  and  died  ; and  the  ad- 
ministratrix of  the  son  being  in  possession,  the  uncles 
disturbed  her : she  brought  her  bill  to  be  relieved,  as 
having  the  title  of  the  first  taker,  who  paid  the  fine ; 
which  was  decreed.  Vent,  ■i  1 5. 


6.  Coparceners  make  a partition  by  consent;  and 
the  lands  of  the  one  being  of  greater  value  than  the  lands 
allotted  to  the  other,  until  an  estate  for  life  fell  in  ; it  was 
agreed,  that  that  coparcener  who  had  the  least  share, 
should  have  a rent  of  201.  per  annum,  during  the  life  of  the 
tenant  for  life,  to  make  her  share  equal ; this  rent  shall  go 
to  the  (a)  heir.  Vent.  133. 

7.  The  plaintiff  being  part-ow'ner  of  a ship,  refused 
to  join  with  his  copartners  to  fit  her  out  to  sea ; and 


fifteen  years,  besides  what  was  sufficient  to  nay  the  same;  the 
court  decre^  the  residue  of  the  term  to  ilie  executor:  but  a 
quart  is  made  by  the  reporter.  1 Ch.  c.  98. 

(а)  But  if  the  guardian  had  come  into  equity,  and  sliewii  that 
it  would  be  for  the  benefit  of  the  infant  to  have  had  this  money  so 
laid  out,  the  court  would  have  decreed  it ; and  though  the  infant 
bad  died  under  age,  thecourt  would  have  maintained  its  own  de- 
cree, aud  then  it  would  have  gone  to  the  heir.  yeru.  43G. 

(б)  But  a bond  being  given  to  that  co-parcener,  his  executors 
and  administrators,  to  pay  the  rent ; the  court  decreed  the 
bond  to  the  executor ; because  the  obligor  had  his  election  to 
pay  the  rent,  or  forfeit  the  bond.  Vtm,  133. 
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thereupon  the  other  partners  complained  in  the  admi- 
ralty, and  gave  (<»)  security,  tliat  it  she  perished  in  the 
voyage,  to  makegood  to  the  plaintill’  his  share;  the  ship 
returned,  and  the  plaintiff  sued  in  equity  to  have  his 
share  ofthc  profits  of  the  voyage;  hut  the  bill  was  dismissid, 
for  they  who  must  have  sustained  tin  whole  loss,  in  i-asc  the 
ship  had  miscarried,  ought  to  have  the  whole  benefit,  note 
she  hat  returned  safe.  But  if  they  had  not  given  secu- 
rity in  the  admiralty,  then  the  bill  would  have  been  pro- 
p«,r;  for  then  he  must  have  born  his  equal  share  of  the 
loss,  and  therefore  ought  to  have  hi.s  share  of  the  gain. 
2 Ch.  c.  ,0().  S.  C.  Vern.  297- 

r 24  1 factor  entered  not  the  goods  in 

*-  -*  the  custom  books  oi  re  (a)  foreign  king;  and 

so  the  duty  was  not  paid  : on  an  account  between  the 
employer  and  the  factor,  the  factor  insisted  on  an  allow* 
ance  for  the  duty,  which  was  decreed;  for  if  the  non- 
payment of  the  duty  had  been  discovered,  the  principal 
freight  had  been  forfeited,  and  the  factor  must  have  an- 
swered it  to  the  employer;  and  as  he  run  the  h;tzard 
wholly,  he  ought  to  liave  the  benefit,  1 Ch.  c.  95.  ; and 
upon  a bill  brought  by  the  factor  to  have  an  allowance 
for  such  customs,  it  was  decreed  accordingly.  1 Ch.  c.  76. 


(a)  Upon  a motion  for  a prohibition  to  a libel  against  such 
security,  Miggcsting  that  the  security  was  given  upon  land,  and 
that  all  matter  of  pro|>crty  is  to  be  oiticral  by  the  common 
law  only,  the  court  scernid  strongly  inclined  that  they  had  such 
a power;  but  the  matter  being  ot  consequence,  and  never  yet 
detcrmiiied,  thty  granlvd  a prohibition,  and  directed  them  to 
derlare  according  to  their  suggestion.  O' .t/(W.  1 0'2. 

(A)  I>ut  in  the  case  of  the  duty  not  being  |mid  to  our  own 
King  where  due  to  him;  the  court  declared  tiiat  the  course  of 
merchants,  that  the  factors  should  have  the  IxauTit  of  the 
customs  tliemselves,  and  not  the  principals,  bec.anse  the 
penalty  would  fall  upon  the  factor,  if  discovered,  could 
not  be  called  a good  custom,  being  founded  upon  fraud  ; and 
on  a bill  brought  by  the  employer  to  have  an  account,  the 
factor  was  ordered  to  answer  touching  the  discovery  of  the 
payment  of  the  customs.  1 Ch.  c.  30. 
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MAXIM  VI. 

I/JUITY  SUFFERS  NOT  A («)  RIGHT  TO  BE  WITHOUT 
A REMEDY. 

1.  4 COURT  of  equity  will  compel  the  lord  of  a 
manor  to  admit  the  tenant.  Toth.  9,  3.  As, 
if  the  lord  will  not  hold  a court,  e<|iiity  will  compel  him. 
Car.  hep.  4 ; for  an  action  on  the  case  will  not  lie  against 
the  lord  ; and  there  is  no  remedy  but  in  chancery.  Cro. 
Jac.  3f)S.  .S'.  C.  ‘2  liuht.  33fi.  So  if  an  erroneous  judg- 
ment be  given  "in  a copvhold-court,  \m  formedon,  or  the 
like,  a bill  mav  be  exhibited  in  chancery  to  ( b)  reverse  it. 
1 hoi.  57:]. pi.  2.  Lane  ,c)  93. 

2.  If  the  lord  of  the  manor  will  exact 
fines  arbitrary,  equity  will  restrain  him.  Cur. 
hep.  4.  N.  h.  Du.  It) I.  As  in  case  of  a tenant-right 
estate,  where  the  fine  is  to  be  paid  on  the  death  of  the 
lord,  or  the  death  of  the  tenant,  or  upon  an  alienation  ; 
the  lord  w as  compelled  to  take  a moderate  j^r’s  value, 
1 Ch.  hep.  34.  N.  h.  1 Ch.  hep.  9b-  And  the  estates 
held  by  the  tenants  being  for  99  years  renewable,  and 
the  fiiu'  being  arbitrary  at  the  w ill  of  the  lord,  the  court 
compelled  him  to  renew  upon  payment  of  fines  of  two 
years’  value,  2 C'A.  hep.  134.  \'for  the  lord  mi<rht  exact  a 
Jine  to  the  value  of  the  t. slate,  and  so  the  tenant  lose  Jits  es- 
tate u'ilhout  this  reniidp  in  equilt/. 

3.  A rent-seck  is  (d)  granted;  equity  will  decree 
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fol  No.'f,  The  rights  here  infemled,  are  tliose  whirh  the  law 
acknowledges  to  lx;  such,  and  never  gives  judgment  against 
them,  though  it  cannot  give  a remedy  for  them  ; and  not  equitable 
rights,  for  which  equity  gives  a remedy  in  the  very  creation 
of  them. 

(6)  Or  to  compel  the  lord  to  receive  n plaint  or  petition  to  re- 
verse  it;  but  where  such  bill  was  brought  to  reverse  a com- 
mon recovery,  under  which  the  defendant  had  purchased,  the 
court  would  give  no  assistance.  2 Ch.  Rep.  387.  S.  C.  Fern. 
307  ; for  equity  ought  rather  to  supply  a defect  therein,  than 
assist  in  the  annulling  it.  Ch.  P.  C.  67. 

(c)  -Mthough  the  king  was  lord  of  the  manor. 

(d)  Fide  I Roll,  31S.  pi.  21,  2-2.  A difl'creuce  where  the  rent 
commences  by  grant,  and  where  by  devise ; that  in  case  of  a 
grant,  equity  will  oot  decree  seisin ; and  1 Rol,  375.  pL  3.  where 
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(«)  seisin  to  be  given,  and  tlio  (h)  rent  to  be  paid  to  the 
grantee.  1 h'oL  S7S.  pi.  22.  S.  P.  Mo.  805.  1 C/i.  e.447. 
Ikit  since  4 Geo.  ‘2.  there  is  scarce  any  such  thing  as  a 
rent-seck. 

4.  A man  cannot  sue  in  tlie  cliancery  of  Chenier.,  fora 
thing  which  in  interest  concerns  the  chancellor  there, 
because  ho  cannot  he  his  own  judge;  and  therefore  in 
this  case  he  may  sue  in  the  chancery  in  Eeig/uud ; for 

r o«  T otherwise  there,  siiall  be  a failure  of  right. 

L J 1 Hoi.  374.  pi.  4.  S.  C.  \2Co.  1 1.3. 

5.  If  a man  hath  cause  to  complain  in  equity,  of  a 
matter  arising  within  the  county  palatine  of  Chester,  if 
the  dclemlant  lives  out  of  the  county  palatine,  he  may  be 
sued  in  the  chancery  here,  or  otherwise  theVe  would  be  a 
failure  of  justice  ; for  proceedings  in  equity  binding  the 
person  only,  if  the  person  lives  out  of  the  jurisdiction  of 
the  chamberlain  of  Chester,  there  can  be  no  relief  there. 
12  Co.  113. 


a man  had  a remedj'  by  distress,  and  by  his  own  act  destroyed  lies 
power  of  di^ainiiig,  equity  would  not  relieve  him. 

(a)  Here  note  a difference ; that  where  there  is  no  remedy  at 
law,  as  in  this  case  of  a reiit-seck,  equity  will  grant  one ; but  where 
there  is  one  equity  w ill  not  grant  a further  one,  ibougb  that  at 
law  is  not  available;  As  where  an  annuity  was  granted  out  of  a 
rectory  ; the  glebe  was  but  forty  sliilliugs/w  uiiu.  and  the  tithes 
not  being  liable  to  a distress;  there  was  no  remedy:  equity^  ilc- 
creed  the  whole  rectory  to  be  liable  to  pay  the  annuity.  1 Ch. 
e.  79.  Vide  Cas.  Temp.  Ltl.  Tiiihut,  I"*!,  nccord.  (ju.  Tieiil.  of  Ktj.  A, 
Ifi.  So  the  bill  was  for  payment  of  a rent  of  live  shillings  prr 
cm.  it  being  proved  that  tlie  rent  had  been  constantly  paid,  till 
about  twelve  years  last  past,  aiul  no  deed  appe.aring  to  shew  the 
nature  of  the  rent,  it  was  decreed  to  be  paid  for  the  future,  w here- 
by  the  person  of  the  defendant  was  charged.  1 Ch.  c.  120.  A 
like  bill  and  a like  decree,  t'cni.'JjO-  But  where  the  bill  set 
forth,  that  the  plaintilVliud  a rent-charge  ii|ioii  the  lauds  ; but  that 
the  defendant  turned  all  the  land  to  tillage,  and  left  no  slock 
on  the  ground  fur  the  plaintiil''s  distress,  and  therefore  prayed 
payment;  the  court  declared,  that  unless  there  appeared  a fraud 
to  hinder  the  plaintill'  of  liis  distress,  he  could  not  have  any  re- 
lief here.  1 Ch.c.MA.  So  in  a like  case  it  was  demurred,  for 
that  the  plaintill  had  seUin,  and  might  bring  his  asske,  and  that 
equity  ought  not  to  charge  the  person  of  the  defendant,  where 
there  was  anotbpr  reipedy  at  law ; the  demurrer  was  allowed. 
1 Ch.  c.  184. 

(6)  This  seems  doubtful;  for  in  the  case  oi  Ferris  and  Jiachf, 
pitgd  1 CA.C.  147.  it  appears,  that  only  seisin  pf  the  rent  was 
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G.  Equity  gives  aid  to  the  jurisdiction  of  («)  inferior 
courts.  As  if  the  executor  of  a citizen,  who  ought,  ac- 
cording to  the  custom  of  that  city,  to  come  and  give 
security  for  orphans  portions,  lives  out  of  the  jurisdiction, 
' c«|uity  will  compel  him  to  come  in  and  give  security. 

1 Ch.  c.  20J. 

7.  A purchaser  of  a reversion  shall  compel  the  lessee 
in  chunerrif  to  attorn  where  he  hath  no  means  to  compel 
him  by  the  common  law';  for  the  grantee  hath  no  remedy, 
as  the  (4)coimsee  of  a fine,  to  enforce  an  attornment. 
I Itol.  377.:  pi.  \'i.  S.P.  ^Jo.  805. 


MAXIM  VII. 

EQUri’Y  RELIF.VKS  AGAINST  ACCIDENTS. 

1.  A BOND  was  given,  to  pay  an  annuity  out  of  the 
profits  of  an  olficc  which  was  taken  away  by  the 
usurpers  in  the  grand  rebellion  : the  office  being  revived 
upon  the  restoration,  the  obligor  was  sued  on  the  bond  ; 
but  upon  his  bill  to  be  relieved,  the  court  decreed  hi na 
only  to  pay  the  annuity  for  so  many  years,  as  tire  office 
continued.  1 €li.c.  7‘2. 

2.  The  plaintiff  rented  an  house,  w hich  was  seized 
by  the  parliament  in  the  grand  rebellion,  and  made  au 
hospital  for  soldiers ; and  being  sued  for  the  rent, exhibited 


"ranted,  S.  P.  1 Ck.  c.  184.  And  iioie,  that  in  all  the  cases  before 
mentioned,  where  tlic  court  lias  decreed  payment,  and  thereby 
cliarged  the  person,  no  other  remedy  could  be  granted.  Besides, 
as  the  court  would  not  charge  the  person,  where  there  was  a sei- 
sin at  law,  there  seems  no  reason  to  charge  it,  at  the  same  time 
that  it  decrees  seisin  to  be  given:  Though  FiJj  AluximV.  c.  1. 
That  where  a court  of  equity  has  a jurisdiction  as  to  part  only, 
andean  decree  and  enforce  relief  as  to  the  whole,  it  will  not 
send  the  party  to  law  ; therefore  qutcre. 

(а)  So  where  the  wife  had  sued  the  husband  in  the  ecclesias- 
tical court  for  alimony,  and  it  was  suspiected  that  he  would  go  be- 
yond sea  to  avoid  the  sentence  ; the  court  granted  a ne  exeat  reg- 
num.  2 y enlr.  345. 

(б)  Although  the  conusee  may  compel  the  tenant  to  attorn  at 
law,  yet  equitywill  also  cpinpcl  him,  4 Leon.  4.  184.  Yet  quen, 
and  Vide  ant.  c.  3.  the  notes ; that  equity  will  not  grant, a further 
remedy,  where  there  is  one  at  law. 

Y Y 2 
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his  bill  to  be  (a)  relieved.  The  Lord  Chancellor  took  time 
to  advise  ; but  declared,  if  he  could,  he  would  relieve  the 
plaintiff.  1 Ch.  c.  83. 

3.  An  executor  having  a bond  belonging  to  the  tes- 
tator, wherein  only  one  person  was  bound,  took  a new 
bond  from  the  same  obligor,  wherein  another  person  be- 
came bound  for  better  security;  though  this  is  a conver- 
sion in  law,  and  should  goto  the  administrator  of  the 
execu^or,  and  not  to  the  administrator  de  bon  non ; yet  if 
the  debt  be  lost,  equity  will  not  charge  the  executor 
with  it,  but  will  decree  him  only  to  assign  the  securitv. 
CA.  C.74. 

4.  An  executor  having  sufficient  as.sets  by  leasehold 
houses,  to  pay  ten  thousand  pounds  to  infant  legatees, 
entered  into  a recognizance,  which  by  the  custom 

j-  g 1 i.onrfo«  he  is /AJ  obliged  to  do,  ««/. 

L -■  Max.  6.C.  5.)  for  the  security  ofthc  payment  : 

the  testator’s  estate  was  after  so  lessened  by  eviction  of 
the  houses  and  by  fire,  that  it  was  doubtful  whether 
what  remained  would  besulHcient  to  pa}' the  10,UOOf  The 
court  decreed,  that  the  recognizance  shoultl  be  made  use 
of  no  further,  than  to  make  good  the  testator’s  estate,  over 
and  above  the  losses  by  eviction  and  fire.  1 Ch.  c.  1;)0. 

5.  An  executor  under  a revoked  will,  hut  having  no 
notice  of  the  revocation, pays  legacies,  and  after  the  revo- 
cation is  proved  he  shall  be  allowed  those  (c)  legacies. 
1 Ch.  c.  126. 

6.  Trustee  for  an  infant  receives  40/.  of  the  infant's 
money:  the  trustee  is  robbed  by  his  servant  of  2001. 


(a)  Seneant  Maynard  cited  a Case,  where  tlie  plaintiff  being 
tenant  of  a wharf,  which  by  an  e.xtraoidinary  tiood  was  carried 
all  away,  brouglit  his  bill  to  be  relieved  against  paying  of  his  rent. 
But  all  the  relief  he  had,  was  only  against  tlie  penalty  of  the 
bond  : which  was  broken  for  non-payment  of  the  rent.  1 Ch. 
C.  84. 

(a)  Fide  ante.  Max.  3.  c.  P.  that  if  an  executor  xoluntarih/  as- 
sents to  a legacy,  there  being  at  Ihe  time  of  such  assent,  suf- 
ficient assets  to  pay  the  legacy;  yet  if  they  after  become  defi- 
cient tlirough  accident,  he  shall  be  obliged  to  make  it  good  ; for 
it  was  his  own  folly  that  he  took  not  security. 

(a)  duert,  whether  the  legatees  shall  be  obliged  to  refund  ; 
Vide  Max.  3.c.  7-  That  if  the  assets  become  deficient  through  ac- 
cident, (as  this  case  is,)  one  legatee  shall  refund  to  another. 
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^hcTcof  the  40/.  was  part:  he  sliall  be  allowed  the  tOl. 
for  he  is  only  to  keep  it  a.s  liis  own.  a C'h.  c.  2. 

7.  The  testator  takiiifi  notice  in  his  will  that  his  wjfc 
was  enseinl,  directed  tliat  if  the  child  in  vadre  sa  mere  were 
a daughter,  she  shoulil  have  lOODl.;  but  if  a son,  that  then 
his  executors  should  piircliase  lOOl. /;er  ann.  and  settle 
the  same  on  the  son,  and  the  heirs  males  of  his  body,  with 
a romaiiider  to  the  plaintiff:  the  wife  was  delivered  of  a 
son,  who  died  in  the  life  of  the  testator ; then  the  testator 
died,  leaving  his  w ife  enucint  with  a daughter,  who  h.ad  no 
fortune  or  provision  made  for  her.  The  plaintiff  ex- 
hibits his  bill  to  have  the  lands  purchased  and  settled  on 
him  ; but  the  court  doubted,  and  ordered  that  he  should 
make  the  posthumous  daughter  a party  ; for  if  you  come 
to  have  relief  in  equity,  in  case  of  a w ill,  and  there  fal-. 
ieth  out  an  unseen  accident,  which  if  the  r gf  -i 
testator  had  seen,  he  would  have  altered  his  L d J 
will,  there  it  is  doubtful,  whether  relief  shall  be  granted; 
and  though  in  this  case,  there  be  no  such  daughter  of 
which  the  wife  was  then  cnseiul,  and  to  which  the  words 
of  the  will  can  extend,  yet  here  is  the  same  in  effect; 
and  Lord  Chancellor  said,  A.  having  an  only  daughter, 
devised  his  (oj  trustees  should  convey  the  land  to  the 
daughter  in  fee;  the  testator  recovered,  and  after  had 
a son;  the  daughter  shall  not  carry  the  land  from  the 
son.  2 Ch.  c.  I9u 

a.  A sum  of  120l.  w'asgiven  with  an  apprentice;  and 
by  the-  articles  it  was  provided,  that  if  the  master  died 
wilhin  a year,  tiOl.  shoidd  be  returned;  the  master  b»  ing 
sick  when  the  articles  were  executed,  and  dying  within 
three  weeks  after,  the  bill  was  to  have  a greater  sum  re- 
turned; and  although, the  parties  themselves  had  provi- 
ded against  accidents  ; yet  it  was  decreed  that  one  hun- 
dred guineas  should  be  paid  back.  Ferw.  4b'0. 

9.  The  obligee  in  a bond  (A)  loses  it  by  accident; 


(а)  But  if  the  legal  estate  is  in  the  testator,  ami  he  devises  the 
land,  so  that  the  law  lixeth  the  estate,  equity  eannoi  help;  as 
iflunds  be  tlevised  In  tail,  i-einander  over  ; the  devisee  dieth  with- 
out issue,  in  the  life  of  the  Ustator,  the  remainder  shad  take  place. 
2 Ch.  c.  IG. 

(б)  It  is  necessary  in  some  cases  he  make  oatli  of  such  loss; 
as,  where  he  seeks  to  be  relieved  upon  the  matter  of  the  deed 
by  a decree ; such  an  oath  is  necessary.  But  where  he  only 
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the  court  of  (a)  Chancery  wil]  give  relief,  Lat.’iX,  UC, 
li8.  even  if  the  bond  was  (6)  voluntary:  but  a ^wcr’ is 
made  in  the  book,  1 Ch.c.  77.  and  even  against  a (r'y 
surety.  \Ch.c.  77. 


MAXIM  VIII. 

i-quity  prevents  mischief. 

1.  TF  there  be  lessee  for  life,  remainder  for  life,  the 
reversion  or  remainder  in  fee;  and  {d)  the  lessee 
in  possession  (c)  wastes  the  lands;  though  ho  is  (/)  not 
punishable  of  waste  by  the  common  law,  yet  lie  shall  be 
restrained  in  chancery;  for  this  is  a particular  mischief; 
and  though  he  is  not  punishable  during  the  continuance 


prays  a discovery,  or  to  have  a deed  produced;  an  oath  is  not 
necessary:  for  it  is  not  to  be  imagined  he  would  exhibit  a bill 
in  either  of  the  later  cases,  if  he  had  the  deed,  1 CA,  c.  1 1.  . P. 
Vtm.  180,  347.  and  the  reason  given,  for  that  you  shall  not  trans* 
late  the  jurisdiction  without  oath.  But  Ftm.  39.  S.  P.  contra. 

(а)  For  the  court  of  requests  was  prohibited  to  giv.ut  relief 
in  such  a case.  1 liol.  373,  pi.  1.  Lai.  24. 

(б)  Quart,  Fide Ma  .14.f.  17.  * 

(c)  Ibid. 

Id)  Tenant  by  the  curtesy'  was  enjoined  from  committing 
waste.  Herd.  {)(5.  So  of  ajointress.  7'olA.  144. 

(e)  Waste  in  woods  and  houses  restrained.  Toth.  83.  So  in 
felling  timber.  1 Ch.Rcp.  So  in  ploughing  ancient  pasture.  'I'olh. 
143, 144.  So  of  ancient  meadow  and  pasture,  1 CA.  Rep.\4,  1(M>, 
110.  2 CA.  Rep.  94. 

(/■}  Waste  done  by  one  who  held  by  covenant,  and  tberefbrc 
not  punishable  bylaw,  yet  holpen  inequity,  Toth. \8S.  But 
here  note  a difference,  wliere  the  tenant  is  dispunishable  of  waste 
by  the  nature  of  his  estate,  or  by  express  grant;  and  also  a differ- 
ence as  to  the  kind  of  waste;  for  it  appears  from  this  case  that 
the  first  tenant  for  life  shall  be  restrained  generally,  which  in- 
cludes all  kind  of  waste.  But  tenant  with  express  grant  of  niih- 
out  impeachment  of  ceaste,  shall  not  be  restrained  from  cutting 
timber,!  CA.  Rep.  342.  or  from  ploughing,  / >r«.  33.orfroni  open- 
ing new  mines.  I .Sa/A.  101.  But  such  a tenant  shall  be  restrain- 
ed from  pulling  down  houses  or  defacing  a seat.  2 CA.  r.  3.S. 
yUaik.  iKl.  So  that  all  tenants  for  life  sliall  be  restrained  from 
pulling  do»vn  houses,  or  defacing  seats.  But  tenant  by  express 
grant  ol  KifAoat  impeachment  of  vaste,  may  cot  down  timber,  or 
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of  the  remainder,  yet  he  is  fa)  punishable  after.  1 
377  pi  ^ rtr.  2b,3o.  Vetn. 


Rol. 

jjl.  13.  S.F.  Mo.5:i\.  7 0//I.  01.  ear.  2o,j(.i.  cf,i.  23. 

9 A,  court  of  equitv  hath  a jurisdiction  to  quiet  men 
in  their  possessions  ; per  Cole,  '3J}nhf.  34.  .S'.C.  Lilt.  hep. 
U.b  1 Rol.  Rep.  19U.  As  where  the  inirtv  hath  been  m 
possession  three  vears.  and  another  disturbs  him  in  sueii 
tossession;  equilv  uiH  giant  an  ^b)  injunction  to  quiet 
him  in  it  Car.  bb.  6’.  R-  ^ orii.  l.lo.  So  the  law  pa- 
tentees had  an  injunction  to  restrain  the  dofendants  from 
proceeding  in  the  printing  of  any  law  books.  . tA.  c.  67. 
<o  the  Companv  of  Stationers  had  an  in.i unction,  to 
stay  the  books  lil  the  Custom-House,  and  hinder  the 
hale  of  statute-books  printed  beyond  sea,  2 CA.  c.  76. 
And  where  the  case  requires  it,  equity  will  grant  a par- 
petual  injunction  ; as  equity  granted  a perpetual  injunc- 
tion  against  proving  of  a wilt  m the  spmtual  court  it 
being  found  upon  a (c)  trial  to  be  no  wil  . U A.  c 80. 
Soa-pcT^f^'^’  injunction  was  granted  to  stay,  the  actions 
at  la%v  of  several  persons, 

and  determined  by  one  trial.  Vide  Max.  9.  c.  7. 


open  new  mines.  &c.  though  tenant  for  life,  without  such  ex- 
’’TSS.m"'.'  r;o„  here  ,;vc„.  I.  .l.t  except 

the  lena  u n possession  be  punishable  by  law.  at  some  future 
linie  tCugh  lie  i.s  at  not  so  at  present,  equity  wdl  not  enjoin 
him’  But  from  the  cases  beiore  it  appeal's,  that  though  he  be 
enthelv  dispniiishahle,  he  shall  be  in  some  cases  jamed 
(/j)  An  injunction  is  never  granted,  betore  the  bill  filed.  4 InUi 

^*15  luiimcbouf  not  granted,  except  a rigl.t  appears;  for 
.uhcrw  sethe  partv  prohibited  might  re.  etvc  a prejudice,  which 
ou  7i^^vcr  be  compensated,  au.l  so  equity  would  do  a m.^luef, 
nstcad  of  preventing  one,  Vero.  27(i.  As  upon  a motion  for  an 
nSion  to  stop  the  sale  of  EogtUh  bibles  printed  beyond  s.*a  ; 
m lS  d Keeper  decl-areil,  he  could  not  grant  an  mjunetio^  bu 
1 o n?^n  Ins  a Ul'iin  right  to  be  quieted  in  it;  and  directed 

r 'ilS  Xi  ”he  prn«e.  .o  be  plletW.  en,.  .be .lefeml.e,, 
a tnal,  wnerein  P 

to  admit  they  have  s <i  iw  ^ ^ University 

oroSTiad7uatentfor  printing  of  bibles  ; the  king’s  printers, 
of  R , brou<rht  a bill  to  restrain  them ; 

£'.™;b*  o”  of  Smo„,  .be  Ubi..™.,  could  uo. 
^ o f\\ovk  for  th‘*ir  own  u3t^:  yet  it  being  n right  deter- 
Vw  aw  would  not  grant  ai/injunction,  but  directed  a 
^ 'en  S’  An^here  the  Eost-India  company  prayed  an 
^ nt,r,n  to  restrain  the  defendant  from  trading  to  the  Lap  lit- 
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3.  The  plaintiff  in  his  bill  suggested,  that  the  de- 
fendant set  up  a pretended  will,  whereofhe  was  executor, 
and  being  insolvent  endeavoured  to  get  in  the  debts,  the 
will  being  contested  in  the  spiritual  court ; thedcb'.ndaut 
demurred  ; lor  that  the  bill  contained  no  ecpiity,  and  the 
suggestion  of  insolvency  might  be  made  against  every 
cxeeutor;  but  the  demurrer  was  over-ruled,  and  upon 
motion  ordered,  that  the  debtors  to  the  deceased’s  estate 
should  (a)  forbear  to  pay  any  money,  until  the  matter 
settled  in  the  spiritual  court.  1 Ch.  c.  7o. 

4.  Where  deeds  do  concern  as  well  the  title  of  the 

reversioner,  as  the  title  of  the  tenant  for  life,  who  is  in 
P possession  of  the  deeds,  it  is  usual  to  have 

L ~ -1  them  brought  into  ( court,  for  avoiding  all 

perils,  and  the  indifferent  custorly  of  them.  Car.  25.  And 
per  Lord  Chancellor,  if  tenant  for  life  have  a deed,  w here- 
by the  reversion  and  inheritance  is  in  another,  he  may 
at  law  detain  the  deed  against  the  reversioner;  but  or- 
dered that  the  deed  should  be  brought  into  court  for  its 
safest  custody,  and  both  parties  to  have  the  use  of  it  as 
they  have  occasion,  and  both  parties  if  they  plea.se  shall 
have  copies  attested.  2 Ch.  c.  42. 

5.  Enter-pleading  bills  are  proper  in  equity ; as 
where  the  plaintifl'by  his  bill  shewed,  that  there  is  a con- 
troversy between  the  two  defendants,  for  the  reversion 


tent  void,  which  had  been  cotilirnieJ  by  so  many  kings;  yet  the 
validity  of  the  patent  being  triable  at  law,  an  injunction  could 
not  be  granted  until  it  wa.s  determined  there  ; and  a trial  was  di- 
rected. Certu‘\‘l7.  S.  C.  0 Ch.  c.  tti.'). 

(o)  Debtors  if  they  have  the  hast  notice  of  such  an  order, 
must  take  care  that  they  pay  not  the  money  to  such  executor; 
for  whereby  the  decree  one  of  the  executors  was  ordered  to  re- 
ceive no  more  of  the  testator’s  estate;  a debtor,  though  he  was 
no  party  to  the  bill,  nor  ever  served  with  a copy  of  the  decree, 
being  present  in  court  w he n the  rieerce  was  pronounced,  and 
paying  a debt  due  by  mortgage,  to  such  executor,  who  by  Jaw 
was  the  hand  entitled  to  receive  the  debt,  wa.s  decreed  to  pay 
the  debt  over  again.  Ihirvri/  nm\  Moimtagiie.l'rru.  67. 

(4)  Hut  where  the  plaiiitilV  as  heir  at  law  brought  a bill  to 
have  the  deeds  and  writings  concerning  the  estate,  the  defendant 
being  a jointress,  insisted  that  she  ouglit  not  to  discover  or  part 
with  her  writings,  until  her  jointure  was  confinm  d ; and  although 
the  jointure  was  voluntary  and  made  after  marriage  ; yet  per  cur. 
confirm  the  jointure,  or  you  shall  not  sec  the  deeds,  ('em.  IHO, 
vide  Mai.  U.  c.  lit.  the  notes  there. 
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of  the  estate,  which  the  plaintiff  holdeth  for  years,  and 
that  he  doth  not  know  to  which  of  them  to  pay  his  rent ; 
and  prayed,  that  upon  payment  of  his  rent  into  court,  he 
may  h(-  discliarged  ami  saved  liarmless  from  suit  and  trou- 
ble for  the  same  rent  by  the  defendants  ; an  injunction 
was  granted  accordingly.  Car.  66. 

6.  Suits  (/uia  timet  are  proper  in  equity  ; as  where 
lands  chargeable  with  500l.  to  be  paid  to  daughter  a‘t 
her  age  of  sixteen,  were  devised  to  the  defendant  for 
life,  remainder  to  the  defendant  in  fee;  the  bill  was 
brought  before  the  daughter’s  age  of  sixteen,  to  compel 
the  detendaiit  to  pay  (a)  of  the  oOOl. : to  which  it  was 
objected,  that  perhaps  the  tenant  for  life  may  live  till  the 
daughter  is  of  sixteen,  and  then  the  daughter  may  enter, 
and  so  the  plaintilV  not  be  hurt.  But  upon  a demurrer, 
the  court  declared  the  bill  to  be  proper.  1 Ch.  c.  223. 
So  where  the  surety  has  a counter-bond,  though  he  is  not 
troubled  or  molested  for  the  debt  ; yet  at  any  time  after, 
the  money  becomes  payable  on  the  original  bond,  equity 
will  decree  the  principal  to  discharge  the  debt.  Vern.  190. 

7.  Bills  to  examine  witnesses  in  {b)  perpe-  p 

tuam  rei  numoriam,  are  proper  in  equity.  As  •-  J 

if  a man  assumes  to  J.  S.  in  consideration  that  he  will 
marry  his  daughter,  that  he  will  pay  him  .6001.  after  the 
death  of  J.  i).  In  this  case,  because  the  witnesses  are 
old,  and  J.  D.  is  as  young  as  J.  S.  so  that  the  witnesses 
to  prove  the  promise,  may  die  before  J.  D.  and  so  J.  S. 
will  be  without  remedy  for  his  promise:  he  may  exhibit 
his  bill  in  chancery,  and  examine  witnesses  to  prove  it ; 
In  which  he  that  made  the  promi.se  may  join  in  na- 
ture of  an  examination  in  perpetuam  rei  memoriam.  I 
Rol.  3?^3.  pi.  1.  So  a bill  to  perpetuate  the  testimony  of 
witnes.ses  to  prove  a (c)  will.  Vern.  10.5.-  So  a bill  lies  to 


(uj  But  the  tenant  for  life  shall  not  be  obliged  to  pay  oft'  the 
whole  inciinibranee.  I ide  Mai.  3.  c.  12. 

(A)  In  a bill  for  this  purpose,  if  the  |)lainlift'  prays  relief,  the 
bill  shall  be  dismissed.  2 I'enlr.  36(j. 

(c)  The  testator  became  lunatic  ; and  a bill  was  brought  to  exa- 
mine witnesses  in  perpetuam  rei  memoriam  touching  this  will  ; the 
defendant  deniurrM,  for  that  it  was  a bill  to  prove  a man's  will 
in  his  life-time,  which  is  in  truth  no  will  till  the  testator’s  death  ; 
and  although  it  was  insisted,  that  during  the  lunatic’s  life,  all  the 
, witnesses  to  the  will,  that  could  prove  the  testator  to  be  then 
compot  menlit,  might  bedead,  yet  the  bill  was  dismissed, rrrn.  105. 
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perpetuate  the  testimony  of  witnesses  to  pfove  a hio- 
tiua.  Vem.  185.  So  to  prove  a (a)  right  of  common, 
(A)  Vern.  308.  or  a right  to  a (c)  way.  Vern.  319. 

8..  Goods  were  devised  to  the  defendant  for  life, 
and  after  his  death  to  the  plaintiff : the  bill  was  to 

compel  the  defendant  to  give  security  to  deliver  the 
goods  to  the  plaintiff  after  the  defendant's  death,  or 
the  value  thereof ; which  was  decreed  accordingly.  1 
Ch.Jtep.  no. 

9.  The  dcfendant’.s  testator  gave  the  plaintiff 
1000/.  to  he  paid  at  the  age  of  21  years:  The  bill 

suggested  the  dcfcntlant  wasted  the  estate,  and  prayed 
he  might  give  security  fo  pay  this  legacy  when  due, 
which  was  decreed  accordingly.  1 CA.'c.  121. 
j-  10.  An  apprentice,  after  he  is  out  of  his 

^ J time,  may  exhibit  a bill  to  oblige  his  master  to 

sue  the  covenants  in  the  indentures  w'ithin  a certain  time, 
{viz.  a year)  or  else  to  deliver  up  the  indentures  ; for  else 
the  master  might  stay  his  action  as  long  as  he  pleased, 
and  till  the  apprentice’s  witnesses  ‘ were  dead.  I Ch. 
c.  70. 


(tf)  In  all  cases  where  fuch  a bill  may  be  brought,  the 
plaintiff  must,  if  nothing  hinders,  first  establish  his  right  at 
taw:  as  to  a bill  to  prove  a will,  and  perpetuate  the  testimony  of 
the  wifriessc*,  the  defendant  pleaded  himself  a purchaser  without 
Kbtiee  of  any  *ueh  Will,  and  insisted  that  unless  there  had  been  a 
vbrdict  iflaifiniMmee  of  such  will  (nothing  hindering  the  plaintiff, 
b«t  that  h' he  had  a title,  he  might  recover  at  law)  the  plaintiff 
ought  nbt- to  be  admitted  to  exam ine  his  witnesses,  thereby  to 
hang  a cloud  over  a purchaser’s  estate ; the  plea  was  allowed, 
tern.Sii.S.F.  Before  he  can  bring  such  a bill  to  prove  a right 
of  common,  f'ern.  308.  or  a right  to  a way,  Fern.  .312.  or  a title 
to  lands.  Fern.Ai}.  But  where  several  actions  at  law  have  been 
brought  on  both  sides,  concerning  a right,  there  a bill  to  have 
such  right  tried,  is  proper  before  the  establishment  of  the  right 
at  law,  being  a bill  of  peace.  Fide  Max.  9,  r.  7. 

(A)  The  Lord  KrepeV said, he  would  notallow  examination  in 
perpetuam  rti  memoriam,  for  such  trivial  things  as  right  of  common. 
Of  for  Ways  or  water-courses,  or  at  least  not  till  after  a recovery  at 
law  ; for  that  the  exonMnation  costs  more,  than  the  value  of  the 
thing.  Fera.3>a. 

(e)  Iil  such  a bill  to  prove  a right  to  a w ay,  the  way  must  be 
fold  Hi  the  bill,  exafctiy  per  I rtmi,  as  in  a declaration  at  law; 
else  iv  may  bo  doeaurtod  to  for  incertaiuty.  Fcrtt.  01  a. 
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11.  A common  that  has  been  inclosed  for  thirty 

years,  shall  not  afterwards  be*  thrown  open,  Vern.  32.  ; 
and  e<|uity  w’ill  bind  the  right  of  a stranger  to  prevent 
such  a public  mischief : as  there  being  an  agreement 
between  the  plaintiif  and  the  parson,  to  inclose  a com- 
mon, in  which  the  parson  had  some  glebe,  for  which  the 
plaintiff  was  to  give  him  as  good  ; the  court  decreed  the 
agreement  (a)  and  inclostire,  and  that  the  successors  of 
fhe  parson  should  be  bound  thereby.  I CA.  /tep.  41. 
So  where  there  was  an  agreement  for  an  incloaure,  but 
all  that  claimed  common,  were  not  parties  to  it : aU 

though  it  was  insisted,  that  to  decree  that  agreement, 
would  be  to  do  a manifest  wrong  ; it  was  decreed  ne- 
vertheless, that  the  agreement  for  the  (6)  inclosure 
should  be  performed  ; and  that  if  any,  that  had  interest, 
were  not  parties  to  the  agreement,  they  could  not  be 
bound,  and  so  at  no  prejudice  : but,  however,  it  should 
not  be  in  tlie  power  of  one  or  two  wilful  persons  to  op-> 
pose  a public  good.  1 C/t.  c.  48.  So  where  there  wj« 
a decree  for  an  inclosurc  twenty  years  since,  to  which 
the  husband  agreed  ; but  the  wife  having  an  estate 
within  the  manor,  and  her  husband’s  agreement  not  in 
strictness  binding  her,  she  would  now  disturb  the  inclo- 
sure  ; it  being  proved  that  she  was  fej  benefited  by  th^ 
inclosure,  the  court  decreed  it  should  stand.  Fierw.  436. 

12.  It  being  alledged  in  the  bill,  that  the 
defendant,  the  surviving  partner,  carrying  on  a 
distinct  trade  for  himself  with  the  persons  that  W’eM 
debtors  to  the  joint  trade,  to  oblige  them,  forbore  to  call 
in  their  debts ; upon  motion,  it  was  ordered,  that  an 
able  attorney  should  be  appointed  to  sue  for  and  recover 
those  debts  ; unless  the  defendant  should  give  security 
to  answer  the  moiety  of  the  debts  that  were  standing 
out.  Ferw.  118. 
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(«)  It  seems  there  ought  to  be  a commission,  to  examine  the 
value  and  quantity  of  both  lands,  tliat  the  church  may  receive  ' 
no  prejudice.  1 CA.  Rr//.  41. 

(d)  A nd  a commission  was  awarded  to  set  out  each  person’s  titin. 

1 CA.  c.  48. 

(c)  But  where  it  was  not  charged  in  the  bill,  that  the  defendant 
would  be  benefited  by  such  inclosure,  nor  charged  that  there  wm 
aqy  agreement  for  an  inclosure  ; on  a demurrer  for  that  reason^ 
the  bdi  to  compel  the  only  freeholder  in  the  manor  to  consent  to 
an  inclosure,  was  dismissed.  1 CA.  Rep,  259. 
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MAXIM  IX. 

EQUITY  PREVENTS  MULTIPLICITY  OF  SUIT."'. 


l.»pHE  bill  was  against  an  an  executor  to  (a)  discover 
assets,  and  to  have  satisfaction  ; it  was  insisted 
for  the  defendant,  that  the  plaintiff  ought  not  to  have 
relief  here,  having  a proper  remedy  at  law  ; but  the  court 
being  possessed  of  the  cause,  and  the  same  being  as  pro- 
per for  this  court  as  at  common  law,  tlecreed,  to  avoid 
circuity  of  action,  that  the  defendant  should  come  to  an 
account,  and  pay  the  plaintiff  his  debt,  i?  C/i.  Rep.  37. 
And  in  a bill  for  the  same  purpose,  the  defendant  pressed 
for  a (A)  dismission,  because  the  plaintiff  had  the  effect 
of  his  suit,  viz.  to  have  a discovery  ; but  ««•  Cur.  As  to 
dismission  to  law,  because  the  plaintiff'  hath  discovery 
here,  when  this  court  can  detennine  the  matter,  it  shall 
not  be  an  handmaid  to  other  courts,  nor  beget  a suit  to 
be  ended  elsewhere.  2 C7i.  c.  200. 

2.  The  obligee  in  a bond  brought  a bill 
against  thf  heir  of  the  obligor,  to  be  relieved, 
touching  an  error  iil  the  bond,  viz.  quadra^nt’  instead  of 
quadriugent’  libr,  though  the  defendant  offered  to  admit 
the  bond  to  be  for  400/.  and  so  try  it ; yet  the  court  de- 
creed an  account  of  the  profits  of  the  lands,  and  satisfac- 
tion thereout.  2 Cli.c.  223. 

3.  The  plaintiff  and  defendant  being  partners  in 
trade,  upon  settling  accounts  they  dissolve  the  partner- 
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(a)  A bill  W.18  brought  against  an  executor  at  the  suit  ofa  credi- 
tor to  discover  assets  ; it  was  demurred  to,  because  it  was  brought 
before  any  suit  commenced  at  law  ;by  wbicli  means  the  defendant 
is  doubly  vexed  ; for  perhaps  if  he  were  sued  at  law,  he  would 
confess  the  debt,  or  pay  it,  rather  than  stand  out  suit.  Hard.  115. 

(A)  Even  if  there  had  been  no  prayer  for  relief,  the 
bill  should  not  be  dismissed,  because  the  plaintiff  hag  the  end  of 
his  suit  by  the  discovery  : as  in  a bill  to  examine  witnesses  iit 
per/iriuam  rei  rntmoriam,  the  bill  cannot  be  dismissed,  and  yet  the 
deleudaiit  ought  to  have  Ids  costs,  fo'r  an  heir  at  law  ought  nut 
to  pay  for  his  own  disinherison;  and  therefore  the  defendant 
must  move  to  have  bis  costs  ; which  is  never  denied. 
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ship,  and  each  had  his  dividend.  But  the  defendant  co- 
venanted to  save  the  plaintifTharmless  from  all  losses  and  • 
damages  due,  or  which  might  be  du  -,  or  brought  on,  or 
which  might  or  should  happen  to  the  plaintilT  in  relation 
to  his  dividend^  the  plaintiff  being  sued  for  some  cus- 
toms unpaid  for  goods  which  belonged  to  the  joint  trade, 
was  compelled  to  pay  60/.  and  costs  ; and  having  after- 
wards received  some  monies  due  to  the  defendant,  but 
no  way  relating  to  the  partnerehip,  and  being  sued  at 
law  by  the  defendant  for  such  monies,  brought  his  bill 
to  {a)  retain  sufficient  to  pay  himself  for  the  tit)/,  and 
costs  : which  was  decreed  accordingly.  \ C/t.  c.  311. 

4.  A.  directed  B.  to  pay  to  C.  what  sums  C.  should 
want;  C.  accordingly  received  two  sums  of  money 
(among  others)  of /i.  for  which  he  gave  receipts  as  by 
the  order  of  .^4.  /#.  and  C.  come  to  an  account,  which 
being  stated,  they  gave  mutual  releases  ; but  the  two 
sums  not  being  entered  in  the  books  of  A.  were  not  ac- 
counted for  bv  C.;  B.  not  having  received  any  allowance 
from  A.  for  tfie  two  sums,  prefers  his  bill  against  C.  to 
have  the  money  paid  back  ; C.  confessed  the  receipts, 
but  insisted  he  ought  not  to  pay  the  money  back,  for 
that  they  never  had  any  dealings  together  hut  upon  the 
credit  of  A.\  and  it  was  to  be  presumed,  the  plaintiff  had 
an  allowance  from  A.,  he  never  paying  the  defendant  any 
thing  but  upon  the  credit  of  /4.,  and  the  receipts  being 
in  writing  and  so  worded.  But  the  court  decreed  the  de- 
fendant should  return  the  money,  for  the  plaintiff  has 
a fair  claim  against  the  defendant  to  avoid  circuity  of 
suits  ; for  otherwise  it  would  only  turn  the  plaintiff  on 
A.,  and  A.  on  the  defendant  again  in  equity  to  set  aside 
the  release,  and  to  have  an  allowance  of  those  sums  ; 
which  decree  was  affirmed  upon  an  appeal  to  the  house 
of  peers.  Sh.  P.  C.  17. 

3.  There  having  been  two  issues  directed  ; r 
tbe  one,  whether  the  lord  of  the  manor  had  a^ 
gnnt  of  free  warren ; and  the  other,  in  case  he  had  a 
grant  of free  warren,  whether  there  were  safHcient  com- 
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(a)  It  is  the  custom  of  compatnei,  that  if  they  owe  a man  100/. 
they  will  give  him  credit  tor  so  much  ; and  therefore  in  respect  of 
a company,  stoppage  is  to  be  allowed  as  a good  payment.  Vern. 
122. 
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mon  left  for  the  tenants  •.  upon  motion  for  a new  trial, 
the  Lord  ChauctUor  said,  these  matters  were  properly  tri- 
able at  common  law  ; and  he  did  not  see  what  jurisdic- 
tion the  Chancery  had  of  this  cause  : but  it  was  urged, 
the  bill  was  brought  to  prevent  multiplicity  of  suits,  and 
was  in  its  nature  a bill  of  peace  ; and  it  new  trial  was 
granted.  Vern.  92. 

6.  A bill  shewing  that  one  commoner  had  recovered 
one  shilling  Or  other  small  damages  against  the  plaintiff 
for  oppressing  the  common,  or  for  using  the  common 
where  he  ought  not,  and  therefore  that  the  defendant 
another  commoner  may  accept  of  like  damages  for  what 
is  past,  to  prevent  charges  at  law,  is  in  the  nature  of 
a bill  of  peace,  and  proper  ih  this  court.  Vern.  308. 

7.  A fair  having  been  held  time  out  of  mind,  within 
a manor  ; but  the  pickage  and  stallage  and  other  profits, 
belonging  to  several  tenants  of  the  manor,  who  claimed 
several  acres  of  the  land,  whereon  the  fair  was  held  ; the 
lords  of  the  manor,  being  a corporation,  surrendered 
their  old  charter,  and  got  a new  one,  impowering  -them 
to  hold  the  fair  any  where  ; and  for  their  own  profit, 
would  remove  it  to  another  place,  the  soil  whereof  belong- 
ed to  them  : hereupon  several  actions  being  brought  on 
both  sides ; a bill  was  brought  by  the  tenants  to  (a)  quiet 
them  in  the  possession,  and  to  have  a perpetual  injunc- 
tion : which  per  Lord  Keeper,  is  very  proper  in  this 
court,  being  a bill  of  peace,  and  in  such  case,  this  court 
ought  to  interpose  and  prevent  multiplicity  of  suits. 
Vern.  266. 


MAXIM  X. 

KQUITY  REGARDS  LENGTH  OF  TIME. 

1.  nnUE  defendant  would  avoid  an  estate  for  want  of 
livery  and  seisin;  but  because  the  plaintiff  enjoyad 
95  years,  it  was  decreed  he  should  enjoy  it  quietly.  Toth. 
54.  S.  C.  cited,  Vern.  196.  where  said  after  such  a length 
of  time,  this  court  will  presume  livery. 

2.  Theplaintiff  had  40  years  possession  of  a piscary; 
the  court  decreed  the  defendants  to  surrender  and  release 
their  title  to  the  same,  though  the  surrender  made  by  the 

4 * 

(a)  Vide  Max,  8.  c.  2. 
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defendant’s  ancestors  was  defective,P«nc«<  and  Trelimnjf 
cited,  Vern.  196.  and  after  40  years  possession  of  a copy- 
hold under  a will,  there  apjM'aring  no  surrender  to  the 
use  of  such  will,  the  court  decreed  the  want  of  a surpeB- 
der  should  be  supplied.  Vern.  195.  S.  C.  2 Ch.  c.  150. 

3.  The  plaintiff  sought  to  have  a conveyance  of  his  / 
father’s  estate  set  aside,  which  was  made  30  years  since, 
when  the  father  was  80  years  old,  and  non  compo$  men- 
lit:  tiic  court  declared,  that  after  twenty  years,  and  two 
purchases,  it  was  not  proper  for  this  court  to  examine  a 
non  compos  mentis,  and  dismissed  (he  hiU.  I Ch.  Rep. 
40. 


4.  The  defendant  set  up  an  old  mortgage 
made  60  years  ago  ; and  no  interest  appearing 


to  have  been  paid  for  40  years,  or  any  demand  upon  ac- 
count of  the  mortgage,  Uie  court  decreed  a meat,  to  be 
entered  on  the  enrolment  of  it.  1 Ch.  Rep.  105. 


5.  A bond  of  S3  years  old  came  to  the  hands  of  an 
executor,  and  forasmuch  as  the  obligee,  the  testator, 
lived  about  7 or  8 years  past,  and  ne\'er  demanded  any 
interest  ; the  court  conceived  the  bond  hath  been  satis- 
fied, and  decreed  the  same  to  be  cancelled,  and  if  judg- 
ment entered  thereon,  the  same  to  be  vacated.  I CA. 
Rep.  78.  So  a bond  entered  into  by  the  plaintiff  to  save 
the  defendant  harmless,  being  33  years  old,  was  decreed 
to  be  delivered  up  to  be  cancelled.  I Ch.  Rep.  88.  So 
of  an  ancient  statute.  1 Ch.  Rep.  106. 


(6.)  The  bill  was  against  the  executors  of  the  purcha- 
ser of  lands,  to  have  500/.  part  of  the  purchase  money 
paid,  which  was  decreed  33  years  ago  to  be  paid  for  the 
use  of  the  plaintiff ; the  defendants  pleaded,  that  their 
testator  lived  in  Zondon, until  about  10  years  past,  and  the 
plaint  iff  might  have  had  remedy  against  him  ; and  no  suit 
having  been  commenced  against  him  in  his  life-time, 
nor  any  till  now  ; and  the  defendants  the  ei^ecutora 
having  nothing  to  shew  for  the  payment ; and  all  parties 
concerned  therein  being  dead:  therefore  after  al]  this 
time,  the  defendants  ought  not  to  be  charged  therewith  ; 
the  court  held  the  plea  good.  S Ch.  Rep.  j44. 


7.  Bill  of  review  to  verse  a decree  made  16  years 
ago ; the  court,  in  r^ard  the  decree  was  made  so  long 
.siace,  and  aothing  done  e^inst  the  same  in  all  this 
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ten  pounds  per  ann.  should  be  included  in  the  200/. 
Toth.  78. 

2.  Tile  lui.sliand  before  marriage  be<-ame  bound  to  a 
trustee,  in  a bond  of  3<)00/.  to  acknowledge  a statute 
within  six  months  alter  his  marriage,  flefeazanced,  tlmt 
if  he  did  not  within  a convenient  time  after  his  marriage, 
convey  lands  of  iOO/. r awn.  for  the  wife's  jointure, 
then  he  should  leave  her  lOOu/.  at  his  death  : he  by  will 
devised  to  lier  lands  in  fe<?,  worth  52/.  per  ann.  The 
court  decreed  this  to  be  in  (a)  lieu  of  her  jointure,  and 
that  the  bond  should  be  deliver^  up  and  cancelled.  1 CA. 
Hep.  45.  So  the  husband  articled  beture  marriage  to 
settle  1000/.  per  ann.  on  his  intended  wife  for  ber  join- 
ture. He  makes  a settlement  in  pursuance  of  the  ar- > 
tides  ; but  the  conveyance  being  ill  ptmned,  part  of  the 
lands  thereby  inten<lr*d  to  pass,  did  not  pass.  He  after- 
wards made  a voluntary  settlement  upon  her  for  r •, 

her  life,  of  lands  of  500/. />«•«««.  1 f she  brings  a k ^ J 
bill  to  have  the  defect  of  her  jointure  supplied,  the 
subsequent  settlement  shall  be  taken  as  a (A)  satisfaction 
2 Ch.  c.  GS. 

3.  Sir  li.  having  a son  and  two  daugiiters  by  a 
first  venter,  upon  his  second  marriage  settled  the  land 
in  jointure  upon  his  wife,  and  after  in  case  of  their  hav- 


100/.  being  devised  to  the  son  and  heir,  the  father  received  them  ; 
and  after  the  father  entered  into  a bond  to  leave  the  son  bOOO/.at 
his  death,  hut  by  his  will  ilisinherited  him  ; although  it  was  insist- 
ed,"that  all  the  son’s  demands  must  naturally  be  intended  to  be 
included  in  this  bond;  yet  per  cur.  I will  do  all  1 can  to  help  an 
heir  that  is  disinherited ; and  the  executor  shall  be  allowed  no 
more  than  what  he  can  jirove  to  have  been  actually  paid  towards 
satisfaction  of  these  legacies,  and  eo  nomine  as  in  part  of  the  lega- 
cies. Vent.  480. 

(«)  There  avere  some  proofs  ofl'erefl,  that  it  was  a voluntary 
gift,  and  not  in  respect  of  the  bond  or  the  jointure;  hut  the  court 
wing  of  opinion  that  they  were  but  conjectures,  decreed  it  to  be 
a satisfaction  ; which  implies,  that  if  the  proofs  had  been  sulb- 
cient,  they  would  have  decreed  otlierwise.  1 CA.  Rep.  45. 

(b)  But  where  the  husband  on  the  marriage  chargtsl  the  lands 
with  a rent-charge  for  the  jointure  of  the  wife,  and  devised  part 
of  those  lands  to  the  wife;  the  heir  prayed  that  the  hinds  devised 
to  the  wife,  might  bear  their  proportion  of  the  rent-charge.  But 
per  cur.  the  grantee  of  the  rent-charge,  may  distrain  in  all  or  any 
part  of  those  lands  for  her  rent,  aiid-there  is  no  reason  to  abridge 
VOL.  II.  Z Z 
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ing  issue  female,  to  raise  3000/.  for  such  issue.  And 
having  one  daughter  l)y  such  second  marriage,  he  de- 
vises the  reversion  of  the  settled  lands,  and  all  his  other 
lands  to  trustees,  and  says,  that  after  the  son  by  a con- 
venient match  shall  have  raised  9000/.  for  his  three 
<iaughters,  that  then  the  trustee  should  let  the  son  have 
the  estate.  It  was  decreed,  that  if  the  heir  paid  the 
9000/.  the  security  by  the  settlement  should  be  dis- 
charged; the  will  being  but  cumulative  security,  and  so 
the  daughter  by  such  second  marriage  was  to  have  but 
(a)one  3000/.,-  and  the  court  cited  a case,  where  a man  had 
secured  portions  lor  his  children,  and  afterwards  by  bis 
w ill  devised  to  each  of  them  a like  sum  ; it  was  held 
that  this  would  not  double  their  portions,  unless  plainly 
proved  that  he  (/>)  intended  it  so.  2 Ventr.  347- 
2 Ch.  Rep.  162. 


her  remedy  in  eqaity;  and  the  husband  certainly  intended  her 
some  benefit  by  tins  devise,  and  he  has  not  declared  it  should  be 
.nccoprcd  m part  of  the  rent-charge ; and  so  dismissed  the  bill. 
{'e>n.:U7.  * 

(o)  \v(r ; By  the  settlement  the  .3000/.  was  to  be  paid  to  the 
daughter  ai  her  day  of  niarriaste,  so  that  she  married  after  lb;  or 
otherwiseatlheageoflS;  and  ifshedied  beforeeither,  then  hisheir 
to  have  the  benefit;  it  was  decreed,  that  this  one  3000i’.  which  she 
was  to  have  only,  shou  III  beliable  tothesaniecontingencies,  2 lent. 
317  ; but  that  it  ought  to  be  paid  in  the  first  place,whetberthe  lands 
in  present  possession  lU-risnl,  and  the  said  reversion,  which  are 
liable  to  the  said  will,  be  sufficient  or  not  to  raise  the  whole  flOOO/. 
2 CA.  Rep.  165;  and  in  the  mean  time  untd  payment,  she  was  to 
have  a third  part  of  the  profits  of  the  lands  devised.  2 Fentr.  347. 

(U)  d'he  couit  declared,  there  was  no  intention  of  the  father 
to  make  a double  portion  for  the  daughter;  and  therefore  she 
ought  to  have  but  one  30(X)/.  2 Ch.  Rep.  165.  And  in  all 

these  cases  of  devises,  the  intention  ought  to  be  the  rule;  as 
where  an  uncle  owed  his  niece  300/.  by  bond,  and  by  his 
will  gave  her  300/.  and  after  making  his  will,  borrowed  100/. 
move  ot  her ; though  it  was  insisted  that  it  was  the  rule  in  equity, 
that  where  the  debtor  gives  his  debtee  a legacy  greater  than  the 
<lcbt,  it  shall  go  in  satisfaction  ; for  a wan  shall  be  intended  to  be 
juU  before  he  ukind;  otherwise  where  the  legacy  is  If  ss,  for  that 
lb  neither  to  be  just  nor  kind  ; yet;ier  Lord  Chancellor,  it  may  be 
asgoixl  equity  to  construe  him  to  be  just  and  kind,  if  he  intended 
to  be  both  ; if  any  part  of  this  300/.  be  applied  to  the  payment 
ot  the  debt,  as  for  so  much  it  is  not  a gift ; whereas  a legacy 
i]^usc  he  taken  to  be  a gilt  or  gratuity;  and  there  being  assets, 

d some  proofs  of  the  testator’s  greater  kindness  to  that  niece. 
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4.  Hv  articles  made  on  the  marriage  of  the  r 
plaiiitifi',  her  father  was  to  pay  .V.)l.  as  her  j)or.  L J 

tion,  and  the  intended  hnshand  was  to  have  made  a settle- 
ment ; tlie  husband  died  intestate,  before  the  portion  paid, 
or  the  settlement  made  : she  takes  out  administration 
to  her  husband,  and  thereby  becomes  entitled  to  the 
ftbl.  and  now  brings  her  bill  against  the  heir  of  her 
husband,  to  have  her  jointure  according  to  the  marriage- 


thaii  his  other  two  nieces,  to  xvhonr  he  had  given  legacies  of  200/. 
a piece  by  his  will,  the  whole  .KK)/.  over  and  nliove  the  debt  was 
decreed  her,  1 Salk.  I5j.  S.  2 Salk.  508.  That  a legacyshali 
not  be  taken  as  a satisfaction  of  a debt ; for  a court  of  equity 
ought  not  to  Imider  a n an  from  disposing  of  his  own  as  he 
pleases:  and  when  he  says  lie  gives  a legacy',  we  cannot  coiitni- 
dict  liiin,  and  say  that  he  p lys  a debt : and  as  to  a debt  contracted 
after  the  making  of  the  wilt,  there  is  no  pretence  to  make  a lega- 
cy to  be  a payment  of  that  So  if  a legacy  be  less  than  a debt, 
it  was  never  held  to  go  in  satisfaction.  So  if  the  thing  given  was 
of  a dilferent  nature,  as  land,  it.  should  not  go  in  satisfaction  of  the 
money.  So  if  a legacy  be  upon  condition,  for  by  tire  breach  he 
may  bo  a loser,  whereas  the  will  intended  it  for  liis  honelit  .And 
in  a late  case  of  Sir  J . Hcudamore,  decreed  Tiin.  172(i,  tlie  re- 
tuluum  of  a personal  estate,  teing  3500/.  was  devistsl  to  an  cxecu- 
tn.x,  in  trust  to  purclntse  lands  to  the  use  of  herself  for  life,  re- 
mainder to  Sir  J.  Scudamore  in  fee.  She  purcliased  lands  to  the 
value  of  3.500/.  but  it  did  not  appear  that  she  bought  them  witii 
the  trust-money  ; The  only  proof  that  was  made,  was  by  a book, 
where  she  kept  a re-giilar  account  of  the  trust-money  ; and  it  did 
not  appear  there,  iliat  this  purchase  was  made  with  pait  of  the 
trusl-moiiey.  She  devised  these  lands  to  Sir,/.  Saulamore  in  fee, 
and  by  her  will  gave  several  leg.acies  to  the  piaintilfs,  for  wliicli 
there  would  not  be  suflicient  assets,  if  the  devise  of  the  lands 
should  not  he  construed  a satisfaction  pro  lunto.  I'rr  I.ord  Chan- 
cellor.— It  docs  not  appear,  that  tlie  money  laid  out  in  the  pin- 
chase  of  these  lands,  was  part  of  the  trust-money.  So  that  the 
sole  question  is,  whether,  when  a trustee,  being  obliged  to  lay 
out  the  trust-money  in  the  purchase  of  lands,  purchases  land", 
but  does  not  declare  it  to  be  in  pursuance  of  the  trust,  and  de- 
vises those  land.s  to  ceituy  que  trait,  and  by  the  will  gives  also 
many  legacies,  which,  if  tins  be  not  construed  a satisfaclioiv 
can  never  be  paid  ; whether  in  conscience,  to  make  llie  will  con- 
sistent, ami  every  part  of  it  satisfied,  this  ought  tiot  to  be  const  rued 
to  be  a satisfaction  ; and  since  it  cannot  be  imagined,  that  she  at 
the  time  of  her  death,  inteuilcd  to  amuse  the  legatees  with  vain 
hopes  of  their  legacies,  which  she  knew  could  never  be  paid,  e.x- 
cept  this  devise  is  to  be  taken  as  a satisfaction;  therefore  decreed 
it  to  be  a satisfaction  pro  tanto. 

Ill 
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articles  ; pa  cur.  the  plaintilTshaU  not  have  the  money  as 
aflininistratrix,  and  also  the  jointure  too,  which  was  to 
he  made  in  consideration  of  the  money,  and  in  expecta- 
tion that  the  husband  should  have  received  it ; and 
therefore  («)  dismissed  the  bill  with  costs.  Vern.  463. 


[ 44  ] MAXIM  XII. 

EQUITY  SUFFERS  NOT  A UVANTAOE  TO'BF.  TAKEN' 
OF  A PE'*ALTY  (JF  FORFEITURE,  WHERE  COM- 
PENSA'IION  CAN  RE  MADE. 

1.  A COPYHOLDF.R  for  life  by  cutting^  timber  forfeited 
his  estate ; the  lord  entered,  and  admitted  the  defen- 
ilant  who  had  a verdict  at  law  : the  copyholder  exhibited 
his  bill  to  be  relieved  apaiust  the I'orfeiture,  offering,  if  it 
should  appear  to  be  waste,  to  make -satisfaction : upon 
an  issue  directed  to  try,  rchellicr  it  teas  the  priniary  [b) 
intriilion  in  cutting  the  timber  to  do  tcastr;  it  being  found 
lor  the  plaintiff,  it  was  decreed  he  should  be  (c)  relieved. 


' {«)  But  a qutrre  is  made  by  the  reporter ; for  she  is’entitled  to 
these  two  demands  in  distinct  capacities;  and  vtVie  the  case  of 
Jatoii  and  Jarvis;  the  husband  of  the  defendant  being  seised 
of  the  land,  sold  it  to  the  plaintiff;  the  plaintiff  contracted  with 
J.  S.  to  sell  him  the  land  for  1200/.  and  entered  into  a statute,  to 
convey  the  land  free  from  incumbrances,  and  to  deliver  pos- 
session; or  in  default  thereof,  to  repay  the  1200/.  The  husband 
dies,  and  the  defendant  set  up  a settlement,  whereby  her  husband 
was  but  tenant  in  tail,  and  sbe  was  to  have  the  land  as  her  join- 
ture, and  so  evicted  the  estate  .from  J.  S.  who  afterwards  died, 
and  made  the  defendant  his  executrix,  whereby  she  became  en- 
titled to  the  1200/.  Tiic  plaintiff  insisted,that  it  was  a case  of  great 
extremity,  that  the  defendant  should  have  the  land,  and  the  1 200/L 
too;  but  per  cur.  there  is  no  weight  in  that  objection,  for  she  has 
an  estate  for  life  in  the  land  by  the  settlement,  and  ahe  has  the 
money  as  executrix  to  J.  S.  if  quando  duo  jura  in  uno  conreniunt 
aquum  est,  ac  si  rssent  in  diversis.  Vern.  284. 

kjb)  For  in  case  of  a wilful  forfeiture,  the  court  declared,  they 
would  not  relieve,  fide  unt.  Mar.  2.  c.  3. 

(c)  Fide  Toth.  3.  where  the  court  compelled  the  lord  to  admit 
a tenant  copyholder  to  s«e  at  law;  without  any  forfeiture  of  bis 
copyhold. 
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and  the  defendant  to  ilcliver  possession,  and  account  for 
the  mc^uc  profits.  1 Ch.  c.  9i. 

2.  If  A.  conveys  lands  to  Ji.  f(c.  and  their  heirs, 
upon  trust  that  if  C.  the  son  oi  A.  w ithin  six  month.s 
alter  the  death  o{  A,  should  secure  to  trustees  otX)/.  for  ^ 
the  younger  children  of  C.  then  after  such  security 
given,  to  convey  to  C.  an<l  his  heirs;  and  until  the  time 
lor  giving  such  security,  in  trust  for  the  eldest  son  of  C. 
and  III  default  of  such  security,  to  convey  to  p ^ . 
such  eldest  son  and  his  heirs.  If  C.  dies  before -* 
any'  such  st;curity  given,  yet  this  condition  (a)  precedent 
being  only  in  nature  of  a penalty,  the  intent  of  the  trust 
shall  be  regarded,  which  was  to  secure  MOl.  to  the 
younger  children.  1 C/i.  c.  89- 

a.  The  father  seised  in  fee,  devised  the  lands  to  his 
daughter  and  her  heirs:  and  his  mind  is,  that  (/>)  if  his 
son  pay  to  her  Ml.  then  his  son  (c)  shall  have  the  land ; 
the  inonev  was  not  paid  at  the  day  ; the  tlaughter  sold 
the  iands;  it  was  decreed  against  the  vendee;  the  son 
pay'ing  the  money;  for  the  court  took  it  but  as  in  na- 
ture of  a security.  2_C'A.  c.  1. 

4.  It  was  provided  by  the  mafriagc-articles  that  in 
case  the  husband  did  not,  within  two  yea»-s  after  the 
marriage,  settle  such  a Jointure  on  the  w ife,  as  by  the 
articles  was  agreed  to  be  settled  ; that  then  the  husband 
should  only  have  interest  paid  him  during  his  life  for 
the  wife's  portion  ; the  wife  died  within  the  two  y^cars. 


(</■)  Note;  This  was  a condition  precedetil,  and  yet  the  court, 
relieved  against  it,  although  it  was  said  by  Lord  Chi/nceltor,l^er». 
93.  that  conditions  precedent  must  be  literally  performed,  and 
that  the  court  will  never  vest  an  estate,  where  by  reason  of  a con- 
dition precedent,  it  will  not  vest  at  law;  yet  it  ap|)ears  by  this 
and  the  following  cases,  that  relief  is  given  against  conditions 
, precedent,  where  compensation  can  be  made. 

(A)  Note;  The  payment  of  the  .50/.  was  precedent  to  vesting  the 
estate  in  the  son ; and  yet  the  court  relieved. 

(c)  The  fee-simple  was  decreed  to  him;  but  a quetre  is  made  by 
the  reporter;  forif  he  had  performed  the  condition,  he  could  have 
ha<l  but  an  estate  for  life;  and  there  is  no  reason,  that  his  failure 
should  give  him  a greater  estate  in  equity,  than  the  will  irt  writing 
gives  him  on  performance  of  the  condition,  by  the  express  words 
of  the  will. 
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ho  not  havinpr  settled  such  jointure,  as  by  the  articles  lie 
was  obliged  to  settle,  lie  broiiuht  bis  bill  to  be  relieved 
against  the  articles,  insisting  that  if  he  had  at  any  time 
settled  such  jointure  upon  liis  wife,  though  not  within 
, the  time  prescribed  by  tlie  articles,  be  should  have  been 
relieved  against  the  articles,  and  have  had  the  portion 
decreed  him  ; butthe  bill  was(«)  dismissed  ; and  Colonel 
Cheek's  case  was  cited  : who  by  articles  made 
on  his  marriage  was  to  have  4000/.  portion  with 
bis  wife;  1500/.  down  in  hand,  and  2500/.  more,  if  he 
made  a .settlement  witliin  the  space  of  three  years;  it 
happened  that  his  lady  died  within  two  months  after  the 
marria'^c,  he  not  having  in  that  time  made  such  settle- 
ment, as  by  the  mai  riage-nrticles  he  was  obliged  to  have 
made;  and  he  in  that  case  exhibited  a bill  to  be  relieved, 
and  was  d.;n.i-s' d.  Vtrn.  68,  69. 

5.  The  father  by  will  gave  2000/.  a piece  to  his 
daughters  in  case  they  should  release  to  his  heir  their 
right  to  certain  lanils;  one  of  the  daught('r.s  died  before, 
she  gave  such  release,  and  therefore  the  heir  refused  to  pay 
the  portions;  the  daughters  exhibited  their  bill  to  be  re- 
lieved, and  were  dismissed  by  I.ord  ChnticiUor  Notting;- 
bam  ; but  upon  a bill  eifrevitic,  though  it  was  argued  that 
this  being  a condition  preeakut,  and  being  not  performed, 
there  could  be  no  relief;  yet  Lord  Keeper  North  inclined 
to  over-rule  the  demurrer;  and  said  that  in  all  cases, 
where  the  matter  lies  in  compensation,  be  the  condition 
preccctenl  or  sithseqiieni  he  thought  there  ought  to  be  re- 
lief. Vvrn.  222. 

6.  A man  devised  lands  to  J.  S.  upon  condition 
to  pay  20,000/.  to  his  heir  at  law,  viz.  1000/.  per  anu. 
for  the  first  sixteen  years,  and  2000/.  per  annum  after 


[ 46  ] 


(d)  Note:  No  reason  is  given  in  the  book,  why  the  bill  was 
dismissed;  but  a ipurre  is  made  in  the  margin,  whetlicr  the  hus- 
band's making  a sett  lenient  be  not  a condition  prererfent  to  the 
payment  of  the  port. on?  lJuithe  reason  seems  to  be,  because  no 
compensation  could  be  made  after  the  wife‘s  death,  since  no 
jomture  could  be  thensettleil  on  her;  and  this  is  more  apparent, 
from  tlie  rciisonina  of  the  counsel  for  the  liusbaiul,  viz.  that  if  she 
had  lived,  he  might  have  settled  a jointure,  even  after  the  two 
years,  and  been  decreed  to  the  portion;  which  if  so,  then  if  is 
tnes'-illing  the  jointure,  (that  is)  the  making  compensation,  (which 
might  be  doiiC  at  any  time  before  her  death,  but  not  after)  that 
akes  the  diilt  rente. 
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till  the  whole  should  be  p:iid.  The  heir  entered  for  non- 
payment of  one  of  the  \OOQl.  per  ann.  J.>S.  brought  his 
bill  and  was  relieved  ; the  court  derlarinpr,  that  wherever 
they  can  give  (a)  satinfuctioH  or  compensatinn  for  the  breach 
of  a condition,  they  can  relieve.  1 Sulk.  l.^b. 

7-  If  there  be  a portion  of  8(X)0/.  given  to  a woman, 
provided  she  marries  not  without  the  consent  of  A.  and 
that  if  she  marric-s  without  his  consent,  that  she  shall  have 
but  100/.  per  ann.  yet  if  she  marries  without  his  consent, 
she  shall  be  relieved  ; for  the  proviso  is  in  terra-  r -i 

rem only.  1 Ch.  c.  92.  .S'.  l\rn.  90.  9 Ch.  Hep.  L ' J 

9.3.  Ilutifthe  portion  had  been  (/»)  limited  over,  she 
shall  not  be  relieved.  2 Ch.  Rep.  93.  So  \f  A.  (c)  de- 
vises a messuage,  ^-c.  to  Ji.  his  wife,  remainder  to  C.  his 
grand-daughter  in  tail,  upon  condition  that  C.  marries 
with  the  [d]  consent  of  his  wife,  or  the  major  part  of 


(a)  And  accordingly,  the  court  gave  the  heir  interest  for  every 
lOOO/.  from  the  time  it  became  payable,  becau.se  both  llie  sum 
and  time  of  payment  were  certain. 

(A)  Though  the  limitation  over  is  here  given  as  the  reason  whv 
there  should  be  no  relief ; yet  per  lla/e,  C.  B.  (in  iiis  argument 
III  the  case  of /Vy  and  /'orter)  this  is  not  like  the  case  of  a mort- 
gage, where  the  condition  isfor^payinent  of  mortey ; because  if  tlie 
money  br>  not  paid  at  the  day,  there  may  be  a compensation  made 
by  p.ayment  at  another  day  with  il.'images.  t Ch.  e.  142.  Andprr 
Lord  ChanecUor,  the  reason  why  there  wa  s aforfeitiire  in  that  case, 
was,  because  marriage  without  consent,  was  a thing  of  that  na- 
ture, that  no  after  juti.'/hctioa  could  be  made  for  it.  2 f'entr.  tib‘1. 
mid  per  Lorii  Chancellor,  the  reason  of  the  forfeiture  was,  because 
the  iioii-perforinaiice  of  that  condition,  ri'r.  (marrying  with  con- 
sent) could  not  be  compensated  with  damages, /"V;;/.  83.  Ami 
though  it  may  be  as  well  s.iid,  that  no  compensation  for  such 
marriage  without  consent,  can  be  made,  where  there  is  no  limita- 
tion over,  any  more  than  where  there  is  ; yet  Note,  where  there 
is  no  limitation  over,  there  is  no  person  to  whom  the  compensa- 
tion is  to  be  made ; ivhich  makes  the  dillcrence. 

(£)Itwasargiied,thatas  in  caseofa  personal  legacy,  such  ^proviso 
would  bevoidby  thccivillaw,becauseit  is  a maxim  wiihlliem.  Ua- 
Irimoniumcsse  liberum  : soil  oughtto  tie  incase  of  a devise  at  law  of 
lands, Mod.  I30(i.  And  though  it  was.said  by  Hale,  C.B.  that  if  the 
question  were  of  a legacy,  there  might  be.  a great  deal  of  reason 
to  question  the  validity  of  it,  liecause  in  those  courts  where  lega- 
cies are,  handled,  it  would  have  been  void.  But  tliis  is  a case  of 
lands,  [devise,)  1 Mod.  308-  yel  it  appears,  that  such  a proviso  an- 
nexed to  a legacy,  shall  not  be  deemed  void  in  a court  of  equity. 
I'erii.  CO.’ 

(d)  What  is  a sufficient  assent,  vide  Max.  13,  c.  4 
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them ; and  if  she  marries  without  their  consent,  then  he 
devises  the  same  to  F.  and  his  heirs,  and  after  C.  steals 
away  and  is  married  without  the  consent  of  any  of 
them  ; she  shall  not  be  relieved  in  equity  ; the  great  case 
of  Fri/  and  Forltr.  1 C/t.  c.  138.  S.  C.  2 Ch.  Rep.  26. 

1 J\lod.  300.  So  where  tiie  uncle  by  lease  and  release 
settled  tlie  lands  to  the  use  of  himself  for  life,  remainder 
to  the  plaintiff  for  life,  remainder  to  his  first  and  other 
sons,  in  tail,  remainder  to  the  defendant,  with  a power 
of  revocation  to  the  uncle  ; provided  that  if  the  plaintiff 
married  without  consent  of  the  uncle  during  his  life, 
and  after  his  death,  of  A.  B.  ^-c.  then  the  uses  limited 
to  the  plaintilf  and  his  sons  to  cease,  and  then  to  the 
use  of  the  defendant,  lie  married  without  consent 
having  no  notice  of  the  conveyance  or  proviso ; but 
his  uncle  (who  knew  not  of  the  marriage)  entertained 
him  kindly,  and  gave  legacies  to  him  by  his  will,  and 
died : the  defendant  disturbed  the  plaintiff  because  of 
the  forfeiture,  who  brought  his  bill  to  be  relieved  ; but 
he  was  dismissed  tolaw.  2C4.  c.  109.  So  C.  devised  his 
Jands  to  trustees  for  three  years ; and  if  within  the  three 
years  there  happened  to  be  a marriage  between  the 
Lord  G.  and  Mrs.  JF.  who  was  his  heir  at 
law,  then  to  Mrs.  fV,  for  life,  remainder  to  first 
son,  ^c.  but  if  the  marriage  did  not  happen,  then  to  her 
the  Lord  F.  in  tail ; Lord  G.  would  not  inarrv  the  lady, 
but  married  another  person,  and  after  the  lady  married 
the  plaintiff,  w ho  w;is  urged  to  be  a person  equal  in  all 
circumstances  to  the  Lord  G.  and  they  exhibited  their 
bill  to  have  the  lands,  for  that  it  ought  not  to  be  in  the 
ow  er  of  the  Lord  G.  to  deprive  the  lady  of  the  lands, 
y his  not  marrying  her  ; and  the  rather  because  there 
was  no  [a)  default  in  her;  hut  the  Court  of  Chancery 
would  not  grant  relief  in  this  case  ; though  the  condition 
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(«)  Tills  decree  was  reversed  in  the  house  of  peers;  butno  rea- 
son is  given  in  the  book.  IJut  there  seems  no  difference  between 
this  case,  and  that  of  Fry  and  For/er,  c.xcept  as  to  the  point  of 
disolH’diei  ce  ; for,  in  this  case,  tlieie  was  no  act  of  disobedience 
in  tlie  ladj’,  nor  any  manner  of  default  in  her  ; but  in  the  other 
ca«.-  there  was  : and  as  this  was  a very  great  consideration  in  the 
Court  ofChaivery  uol  to  relieve  in  that  case,  suit  might  be  the 
Biiiiie  CO  'Side  rat'on  in  the  house  of  peers  to  relieve  in  this  ; and 
■cifle  9 1 Fr;>.  « here  the  sun  being  devisee  of  lands  upon 

guo<l  behaviour,  .or  his  misbehaviour  it  was  deciecd  against  him. 
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was  answered  to  what  the  lady  was  capable  of  doinp ; 
for  that  the  contlition  was  precedent,  and  though  Chance- 
ry relievos  non-performance,  it  is  only  upon  a forfeiture 
for  which  equity  can  have  a valuation  made,  and  give  a 
conifH-’iisation.  1 Salk.  231. 

S.  A man  devised  to  each  of  his  daughters  20,000/.' 
provided,  that  if  they  or  either  of  them  married  before 
the  bge  of  lb,  or  that  if  the  marriage  were  without  the 
consent  of  such  persons,  then  they  should  lose  10,000/. 
of  the  portioiK  ami  that  10,000/.  should  go  to  his  other 
children  ; one  of  the  daughters  married  under  the  age  of 
Id,  hut  with  the  consent  of  all  the  parties  ; it  was  urged, 
that  it  Iteiiig  with  consent,  it  might  be  at  any  age  ; but 
my  Lord  Keeper  was  of  opinion,  that  both  parts  must  be 
observed.  2 Vent.  356. 

9.  The  testator  devised  his  estate  to  the  defendants, 
in  trust  fox  the  use  and  benefit  of  the  plaintifi,  but  de- 
clared his  will  to  be,  that  the  plaintilf  should  have  no 
benefit  of  the  devise,  unless  the  phiintitf’s  fa-r  -i 

ther  should  settle  on  the  plaintiff  two  full*-  -* 

thirds  of  the  estate  settled  on  the  father  on  his  marriage  ; 
and  in  default  thereof  the  estate  to  the  («)  defendants ; 
the  father  made  no  settlement  on  the  plaintiff,  but  tie- 


la)  Here  Sole,  tlie  limitation  over,  is  to  the  executors,  ami  ride 
1 CL  c.  68.  where  yOO/.  was  secured  liy  lease  to  a feme  sole,  in 
case  she  iiiarried  not  contrary  to  tlie  liking  of  A.  and  it  she  doth, 
then  lor  sucli  person  as  A.  shall  nominate,  and  for  want  of  such 
nomination,  for  A.  and  she  marries  without  the  consent  of  A. 
yet  he  cannot  dispose  of  the  lease  otherwise  than  for  her  benefit. 
So  where  a feme  covert,  having  |iowcr  by  will  to  devise  lands,  de- 
vised them  to  her  executors,  to  pay  600/.  out  of  them  to  her  son, 
prov  ded  that  if  the  lather  gave  not  a sullicient  release  of  certain 
goods  to  her  executors,  that  then  the  devise  of  the  600/.  should 
be  void  and  go  to  the  executors ; and  alter  her  death  a release  is 
tendered  to  (he  father,  and  he  refuses;  yet  uixni  making  the  re- 
lease afti  r,  the  money  shall  be  paid  to  the  son  ; for  tliough  a con- 
dition IS  generally  hiiidiiig,  where  there  is  a devise  over,  yet  here 
being  logo  to  the  executors,  it  is  no  more  than  what  the  law  im- 
plies. *2  yeiil.  362,  though  tide  2 t A.  Uep.  9a.  Wdiere  a portion 
was  given  III  a (l.'tngliter,  but  if  she  should  marry  without  the 
consent  of  her  fatner  and  mother,  or  one  of  them,  then  to  lie  paid 
to  such  person,  as  the  inoiher  by  writing  under  her  hand  should 
appoint;  the  s ife  by  deed  directed,  that  if  the  daughter  should 
marry  without  the  eonseat  of  her  or  her  husband,  then  the  money 
to  be  paid  to  her  and  her  husband,  or  to  the  survivor  of  them ; 
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vised  all  his  estate  to  him  (a)  for  life,  but  subject  to  the 
payment  of  debts:  it  was  admitted  and  so  adjudged  by 
the  court,  that  this  estate  was  executed  in  the  plaintiff 
by  the  statute  of  uses,  and  consequently  that  this  is  a 
condition  subsequent ; yet  the  court  declared  that  though 
, conditions  (A)  subsequent,  which  are  to  devest  an  estate, 
need  not  be  literally  performed,  yet  even  in  such  case, 
if  the  part}'  cannot  be  compensated  in  damages,  it  would 
he  against  conscience  to  relieve  ; and  tlierefore  ordered 
the  master  to  examine  tlie  value  of  the  estate  devised, 
and  the  amount  of  tlie  debts,  which  that  estate  was 
charged  with,  and  to  report  to  the  court,  whctlier  after 
flebts  paid,  there  would  lie  two  full  thirds  of  the  father’s 
estate,  which  was  settled  upon  him  in  marriage,  left  to 
the  plaintiff.  Vent.  79.  ; and  upon  a rehearing,  would  not 
vary  ^the  former  decree,  declaring,  that  the  difference  was 
whether  this  case  lay  in  compensation,  or  not ; and 
if  a compcnsiitioH  was  made,  he  would  relievc'against  the 
breach  of  the  condition;  but  in  case  a sufficient  eoiii/)e«- 
sation  was  not  made,  he  would  then  consider  farther  of 
it.  Vern.  Ui7 . 

r s 10.  A man  devised  his  lands  called  S.  to  his 

L }onnger  son,  and  declared,  that  if  he  should  be 

any  way  hindered  of  enjoying  them,  then  in  lieu  thereof 
he  should  have  all  the  lands  at  B.  A moiety  of  the  lands 
called  S.  were  evicted  from  the  devisee,  who  thereupon 
insisted  to  have  the  whole  lands  at  B.  But  the  court 
decreed,  that  he  should  have  as  much  of  the  lands  at  B. 
as  were  equal  in  value  to  those  evicted;  for  it  was  a 
condition  that  lay  in  compensation.  Vern.  270. 

11.  The  mother  limited  the  lands  to  John  her 


the  wife  died.and  the  daughter  married  without  the  consent  or  pri- 
vity of  her  father,  and  after  he  had  forbidden  her  to  marry  on  for- 
feiture of  his  bles-sing  ; the  court  decreed  the  money  to  tiie  father. 

(a)  Though  by  the  will  he  was  tenant  for  life,  but  by  the 
condition  h.;  was  to  have  a greater  estate  ; yet  the  court  conceiv- 
ed that  was  well  enough,  f’em.  Sa.  Vide  Ma*.  13.  c.  4. 

(A)  As  by  Uie  former  cases  It  appears,  that  relief  can  be  given 
against  conditions  precedent,  it  compensation  can  be  made.  ; so  by 
this  it  appears,  that  relief  cannot  be  given  even  against  conditions 
subsequent,i(  cumperisation  cannot  be  made.  So  that  the  distinctions 
taken  between  conditions  precedent  and  subsequent,  as  to  relief, 
seem  to  be  trifling ; and  the  distinction  is  only,  where  competuation 
can  or  cannot  be  made. 
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you  n';erson,he  paying:  unto  Katharine  her  daughter  1900/. 
within  six  montlis  alter  the  estate  should  fall  into  pos- 
session ; provukd,  that  if  Thomas  the  elder  son  died 
without  issue,  so  as  his  estate  should  come  to  John,  then 
if  John  did  not  pay  Katharine  1500/.  with  six  months, 
the  lands  should  go  to  Katharine  and  her  heirs;  Thomas 
died  without  issue,  whereby  his  estate  ilescended  to 
John:  John  would  not  pay  the  1500/.  for  the  lands 
were  not  worth  the  money  ; Katharine  dying,  the  <pies- 
tion  was  between  her  heir  and  administrator,  who 
should  have  the  lands  ; it  was  insisted  for  the  administra- 
tor, that  this  was  oidy  in  nature,  of  i security  for  money, 
and  that  eonsefjuently  he  became  entitled  to  the  money; 
but  it  w as  (leereedfor  the  heir  : the  court  declaring,  that 
to  make  this  a redeemable  estate,  would  be  to  destroy  the 
know  n ditference  in  the  law,  between  a condition  (a)  and 
a limitation  over.  Vcrn.  402,  4.W. 

12.  A creditor  having  agreed  w ith  his  debtor,  to  take 
a sum  of  money  less  than  liis  debt,  so  as  it  was  paid  pre- 
cisely by  such  a day  ; he  fails  of  payment,  and  now  brings 
his  bill,  suggesting  some  ctjuitable  excuses  why  he  did 
not  pay  precisely  at  the  day  ; and  that  he  tendered  the. 
money  w ithin  a day  or  two  afterwards  : the  court  dis- 
misstnl  the  bill,  as  containing  no ec^uity  ; for 
ctijus  cst  frj  dare,  (jus  cst  (lispoiure.  J ern.  210. 
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(a)  'I’liougli  this  is  the  reason  ^iven  in  the  book  ; yet  it  m.iy 
be  observed  ; that  no  romf.ensalion  was  made  for  the  non-perfor- 
mance of  the  condition  ; for  t!ic  |>arty  who  was  to  perform  it, 
prayed  not  to  be  relieved,  but  sulrniitterl  totlie  forfeiture:  there- 
fore Qi/er.  if  Jo/in  w'as  willing  to  pay  the  money,  whether  the  ad- 
ministrator would  not  be  decreed  the  money:  and  if  so,  then  it 

is  the  making  or  not  making  comprind/io/i,  that  makes  the  ditl'er- 
ence  between  the  heir  and  .administrator,  and  not  the  limitation 
over. 

(5)It  would  lie  impossible  to  make  comiiciisntion:  for  the  damage 
which  the  creditor  sustained  by  the  non-payment  is  not  to  be  known. 

{!>)  And  so  in  all  c.ases  where  the  agreement  is  voluntary,  the 
condition  shall  l>e  bimling,  if  not  strictly  performed:  as  where 

the  mortgagee  by  will  remitted  p;irt  of  the  mortgage-money, 
prorirfed  the  rest  be  paid  within  three  years  : the  mortgagor  lad- 
ing to  pay,  lost  the  benelit  of  the  bequest.  1 Ch.  c.  52.  So  the 
father  made  a voluntary  settlement  on  the  eldest  son,  with  a 
firoviio,  that  if  he  did  not  pay  to  his  younger  brother  (SOOl.  at  his 
age  of  21 , then  the  estate  of  the  eldest  son,  both  in  law  and  equity, 
should  cease  ; the  money  not  being  paid  ; the  lather  granted  away 
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15.  If  A.  gives  a bond  of  30/.  to  B.  a fishmonger,  to 
. behave  himself  civilly,  and  not  disparage  the  trade  ofB. 
and  after  A.  asks  a customer  of  B.  whilst  cheapen- 
ing a parcel  of  flounders,  why  he  would  buy  of  B.  and 
told  him  those  fish  stunk  ; so  that  B.  lost  his  customer; 
and  thereupon  B.  sues  his  bond  and  gets  a verdict  at  law, 
j-  -,A.  shall  not  be  relieved  in  equity,  fcj  for  there 
^ ' d is  no  way  to  ascertain  the  damages,  1 Ch.  e.  184c 

14.  The  plaintiff  being  employed  by  the  East  India 
company,  as  their  chief  ^ent  in  India,  covenanted  that 
he  would  not  trade  for  himself  or  any  other  in  several 
commodities  ; or  in  such  case  to  pay  a penalty  of  so 
much  per  pound,  which  sums  were  some  four,  some  five, 
some  seven  times  the  value  of  the  commodities.  But 
having  bought  such  commodities  for  himself  in  India  to 
his  own  use,  the  company  brought  debt  for  26,000/.  to 
w hich  sum  the  penalties  amounted  ; and  the  plaintiff 
brought  his  bill  to  be  relieved,  and  though  he  proved 
that  It  was  for  the  benefit  of  the  company  that  he  so 
traded  ; for  he  bought  none  but  what  he  sold  to  them  at 
a just  and  market  price,  and  that  ifhe  had  not  provided 
such  goods,  the  company  could  not  have  been  supplied  ; 
and  although  he  had  given  notice  to  the  company  of  the 
want,  and  he  dealt  with  poor  artificers, who  could  not  stay, 
but  must  have  advance  before-hdhd,  or  else  they  would 
not  work  at  all,  but  most  probably  would  have  been  dealt 
with  by  the  Dutch  to  the  loss  of  the  company  ; and 


the  estate  ; the  eldest  son  was  not  relieved,  in  regard  the  convey- 
ance was  purely  voluntary,  and  the  father  might  have  put  what 
conditions  and  restrictions  upon  his  son  bethought  fit. 

456.  But  where  the  agreement  is  not  merely  voluntary,  it  is 
doubtful,  whether  equity  will  not  relieve ; as  an  agreement  to 
take  a lesser  sum  fromadtbtor,  provided  he  paid  it  at  such  a 
day;  but  another  became  bound  with  him;  here  was  a bettering 
the  security,  which  was  part  of  the  consideration  of  the  agree- 
ment. 1 Ch.  c.  1 10. 

(a)  There  is  another  reason  given  ; for  that  the  penalty  of  the 
bond  was  so  small,  that  the  costs  here  and  at  law  would  exceed 
the  penalty.  Which  seems  the  better  reason  ; for  the  court  de- 
clared, that  this  was  not  to  be  a precedent  in  case  of  a bolid  of 
100/.  or  the  like  : and  it  is  a common  case,  to  give  relief  against 
the  penally  of  such  bonds  to  perform  covenants,  &c.  and  to  send 
it  to  a trial  at  law  to  ascertain  the  damages  in  a quantum  damnifi- 
cal.  njel  6’id. ‘112, 

S 
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though  it  was  proved,  that  such  dealings  were  necessary 
for  the  supply  and  benefit  of  the  company;  yet  the  bill 
was  (a)  dismissed,  (i)  2 Ch.  c.  19S. 

li.  If  a deed  of  trust  is  created  for  payment  of  such 
creditors  as  come  in  within  a year;  (cj  creditor  will  not 
be  excluded,  though  he  doth  not  come  in  till  after  the 
year.  Fern.  260,  319. 


MAXIM  XIII.  [ 53  ] 

EQUITY  REGARDS  NOT  THE  CIRCUMSTANCE,  BUT 
THE  SUBSTANCE  OF  THE  ACT. 


1. 


Ek^UITY 


will  enforce  the  performance  of  (d)  agree- 


(a)  No  reoson  is  given  in  the  book,  why  the  bill  was  dismissed. 
But  it  may  be  observed,  that  no  compensation  could  be  made  ; for 
it  WHS  impossible  to  ascertain  what  damages  might  arise  ‘ to  the 
company  by  such  trading,  by  the  encouragement  it  would  give 
to  other  pe^le. 

(fr)  Nay  it  is  doubtful,  whether  equity  would  not  enforce 
the  payment  of  the  penalty ; for  where  the  company  suetl 
one  of  their  chief  factors  for  an  account,  and  demanded  a 
penalty  of  five,  six  and  seven  times  the  value  of  the  commodities  ; 
Bpon  a plea,  the  defendant  was  ordered  to  answer  over,  though  it 
Was  a penalty,  2 CL  c.  21P.  Though  generally  equity  will  not  ena- 
ble a man  to  recover  a penalty ; and  if  a bill  is  brought  for  per- 
■forTnance  of  a thing,  for  which  a penalty  is  recoverable  at  law  for 
the  non-performance,  the  plaintilf  must  by  his  bill  wave  all  bene- 
fit of  forfeiture,  else  it  is  good  cause  of  demurrer,  Cwn.  bO.  though 
vide  2 Ch.  c.  241.  Where  a widow  promised,  for  one  guinea,  to 
pay  ten  when  she  married  ; the  bill  w as  lor  a discovery  of  the  * 
promise ; it  was  demurred,  for  that  ft  was  in  nature  of  a penalty  ; 
out  over-ruled,  on  a difference  between  a bond  penal,  where  the 
jury  cangive  no  less  than  the  penalty,  and  this  case  where  jury 
will,  as  cause  is,  lessen,  &c. 

(c)  Conditions  binding  creditors  : if  they  were  not  intended 
originally  to  reguitl  them,  are  generally  relieved  in  equity;  as  if 
a lease  is  made,  upon  condition  not  to  assign  without  licence  of 
the  lessor  ; and  the  lessee  dies  indebted,  and  his  executors  sell  it 
iB>r  payment  of  debts ; equity  will  relieve  against  the  forfeiture.  1 
CA.c.170. 

(d)  But  if  the  agreement  be  cKtreme^  unreasonable,  equity 
will  not  execute  iu  Etde  JMot.  2.  c.  2.  So  also  if  it  be  not  ob- 
tained with  all  imagipitble  fairness.  As  where  the  plaintiff  ob- 
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menls  in  [a)  specie  ; as  equity  looks  upon  article 
for  a purchase  of  lands,  equal  to  a conveyance ; 


tnincJ  articles  from  the,  defendant  for  the  purchase  of  his  estate  ; 
but  the  defendant  appreliending,  and  Ireing  informed  by  the 
plaintiff  at  the  time  of  the  agreement,  that  the  contract  was  made 
for  7.  .V.  and  under  such  an  apprehension  sold  the  lands  somewhat 
cheaper;  the  court  could  notilecreea  performance  of  the  articles. 
I’ern.  227.  t“o  where  a purchase  was  had  at  an  extravagant 
price  from  an  heir,  of  a remainder  in  tail  after  the  death  of  his  fa- 
ther, and  there  being  a covenant  for  farther  assurance,  the  bill 
was  to  have  him  perform  his  covenant  in  specie,  and  to  be  decreed 
to  levy  a line  : the  same  Lord  Clwucel/or  who  would  not  set  aside 
the  purchase  for  fraud,  yet  would  not  decree  a performance  of 
the  covenant,  declaring  that  he  would  in  no  sort  countenance  the 
practice  of  purchasing  from  heirs  in  necessity,  l ent.  107,  271. 
liut  equity  seems  not  much  to  regard  the  consideration  upon 
which  agreements  are  entered  ; as  the  testator  seised  in  tail  of 
freehold  lands,  and  in  fee  of  copyhold  lands,  devised  the  copy- 
hold  lands  to  the  defendant,  who  was  entitled  to  the  mmainder 
of  the  freehold  lands ; and  devised  the  freehold  lands  to  the 
plaintiff.  The  ilcfendant  apprehending  there  had  been  a reco- 
very suffered  by  the  testator,  agreed  without  any  valuable  or 
other  consideration  with  the  plaintifl',  that  each  of  them  should 
enjoy  the  lands  respectively  according  to  the  will ; But  discover- 
ing after,  that  there  had  been  no  recovery  sufl'ered,  brought  his 
action  to  recover  the  freehold  lands : but  the  plaintiff  brought  his 
bill  to  establish  the  agreement,  which  was  decreed  accordingly. 
1 Ch.  c.  84.  So  where  a man  after  marriage  voluntarily  gave  a 
bond  to  settle  a jointure,  which  he  did,  and  thereupon  the  bond 
was  delivered  up.  After  his  death  the  joint ure-lands  were  evict- 
ed ; the  court  decreed  that  she  should  recover  her  dower,  and 
w hat  the  same  fell  short  of  the  value  of  the  jointure,  should  be 
retained  by  her  (who  was  hisadministratrix)  out  of  the  personal 
estate  ; for  an  agreement  though  voluntary,  under  hand  and  seal, 
ought  to  be  decreed  by  this  court,  t ern-  427.  I ide  Max. 
that  a voluntary  conveyance  shall  be  binding  against  the  party 
biniself  and  his  heir;  because  the  volunteer  has  equal  equity  with 
either  of  them,  and  having  the  law  shall  prevail ; but  where  there 
is  only  an  agreement  or  covenant  for  such  a voluntary  conveyance, 
that  shall  not  be  executed  against  the  heir,  who  has  i qual  equity 
with  a volunteer,  {Fide  Afax.  14.C.15.  and  the  notes  there);  though 
by  the  foregoing  case  it  appears,  that  a voluntary  bond,  delivered 
up  shall  be  set  up  against  the  next  of  kin,  who  by  law  are  entitled 
to  the  residuum. 

(a)  'I’he  plaintiff  assigned  some  shares  of  the  excise  to  the  de- 
fendant, who  thereupon  covenanted  to  save  him  harmless,  and  to 
stand  in  his  place  touching  all  payments  to  the  king.  The  plain- 
lilf  being  sued  by  the  king,  brought  his  bill  to  have  a performance 
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for  if  the  purchaser  dieth  before  the  conveyance 
executed  and  deviselh  the  lands,  they  pass  p 
in  equity.  1 CA.  c.  39.  So  where  the  hus-‘-  J 

band,  when  he  proposed  the  treaty  of  marriage,  ofl’ered 
to  settle  500/.  per  a««.  jointure  ; and  after  the  marriage, 
took  notice  that  the  jointure  settled  was  not  so  much  ; 
and  talked  of  making  it  up  so  much  ; although  there  was 
no  (a)  covenant  or  agreement  proved  m hereby  he  Itound 
himself  to  make  a jointure  of  that  value,  yet  the  (A) 
heir  was  decreed  to  make  it  up.  I'erii.  17.  .So  where 
the  husband  covenanted  that  the  lands  settled  on  the 
wife  for  her  jointure  were  400/.  per  annum,  whereas 
there  were  but  J.50/.  the  court  decreed  the  heir  to  per- 
form the  covenant  <n  .-ipme.  (f)  I'crn.  217.  So  where 
the  father  by  letter  oH'ered  to  give  litK)/.  with  his 
daughter  in  marriage,  to  be  raiscrl  out  of  his  lands  at  C. 
Upon  a bill  by  the  husl)and  for  the  money,  althoun^h  it 
was  insisted,  that  the  plaintilf  had  goorl  remedy  at  law 
y'ct  it  was  answered,  that  he  was  proprir  in  equity,  to 
charge  the  lands,  bv  virtue  of  the  agreement ; vi  hich 
was  so  decreed,  fer/i.  201.  So  where  a woman  pro- 
mised the  plaintiff  who  pretended  a title,  and  threaten- 
ed to  evict  her,  that  ifshedied  without  issue,  she  would 
either  give  him  500/.  or  leave  him  the  lands;  she  married, 
and  dying  without  issue  devised  the  lands  to  her  husband  ; 
the  court  decreed  the  agreement  to  be  executed  ; although 
it  was  insisted  that  a remainder  after  an  estate-tail  is  so  re- 
mote, that  such  an  agreement  should  never  be  executed  in 
equity  ; for  if  the  wife  had  by  deed  settled  it  so  in  her  life- 
time, she  might  by  a recovery  have  docked  the  remaiader. 


of  the  covenant  in  specie.  And  although  it  was  insisted,  that  the 
plaintiff  might  recover  damages  at  law,  yet  it  was  decreed,  that 
the  defendant  should  perform  his  covenant ; and  directed  it  to  a 
master,  that  as  often  as  any  breach  should  happen,  he  should  re- 
port it  specially,  that  the  court,  if  occasion  should  be,  might  di- 
rect a trial  in  a quant’  damnijkat’.  f'ern.  190.  ^ 

(a)  Fora  covenant  is  but  an  evidence  of  the  agreement;  and 
therefore  if  there  be  any  other  evidence  which  proves  the  agree- 
ment, it  is  as  good. 

(A)  For  an  heir  has  notan  equal  equity  with  a purchaser  which 
a joiulress  is.  yide  Max.  14.  e.  15.  the  notes  there. 

(f)  But  the  value  of  the  lands  were  to  be  estimated,  as  they 
were  at  the  lime  of  the  jointure  settled,  and  notaccordiri<r  to  the 
preaeut  value,  lands  being  now  fallen  every  where.  Fern.  218. 
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Vem.  48.  So  where  A.  upon  the  marriage  of  hia  brother, 
executed  a writing  by  which  he  proiuiaed,  tliat  if  the  wife 
be  worth  160/.  then  if  A.  dies  without  issue,  he  will 
give  his  lands  to  his  brothers  and  his  heirs  ; and  for  the 
true  performance  thereof,  binds  himself  and  his  heirs  : 
and  the  wife  is  worth  160/.  and  A.  afterwards  marries, 
and  settles  the  lands  in  jointure  upon  his  wife,  and  dies 
w'ithout  issue,  though  the  limitation  was  to  take  effect 
after  the  death  of  A.  without  issue,  and  so  if  such  settle* 
ment  had  been  made  in  the  life  of  A.  it  had  been  {a)  sub- 
p -]  jpcl  to  be  defeated  ; yet  because  it  was  proved 

t-  J the  marriage  was  had  in  expectation  of  the  per- 

formance of  this  agreement,  the  lands  were  decreed  to  the 
brother.  2 VeiUr.  353. 

2.  Defects  of  circumsf liners  in  conveyances  are  fre- 
quentl^  supplied  in  equity  ; as  in  case  of  a defect  of  livery 
andseisin.  Ifa  man  sells  lands  in  two  counties  for  morcy, 
and  maketh  livery  m one  only,  he  shall  he  compelled  in 
conscience  to  perfect  the  assurance  ; for  the  conveyance 
failcth  in  a circumstance  or  ceremony.  Car.  24.  So  ifa 
feoffmentismade  in  consideration ofmarriage, but  nolivery 
and  seisin  thereon  given  : equity  will  decree  the(cj  heir  to 


(а)  So  noU ; an  agreement  in  equity  was  better  than  a convey- 
ance at  law. 

(б)  Even  mistakes  in  deeds  are  amended  in  equity  ; as  the  mis- 

taking of  a name  of  a corporation  liolpen  inequity.  2\ith.  131. 
So  leases  made  by  a </mm  and  cAirpter,  mis-reciting  the  name  * of 
their  corporation  ; the  Lord  Chancellor  said  that  it  was  lit  to  help 
such  cases  in  C/i««r#ry,  Cor.  44.  So  of  a misnomer  of  a corpora- 
tion in  a will.  1 Ch.  c.  2S7.  So  the  word  quadringeut'  instead  of 
quadragint’,  in  a bond  waa  supplied  against  the  heir,  -i  Ch.  c. 
226.  ^ a counter-bond  to  save  harmless  against  a bond  of  iOO/. 

whereas  the  bond  was  but  for  lOO/.  relieved  in  equity,  loth.  131. 
So  where  the  words  (s/w// slum/ o/idAe  seised)  were  left  out  in  a 
conveyance  made  in  pursuance  of  marriage  articles;  these  words 
were  supplied  against  the  heir,  and  the  plaintiff  decreed  to  eujoy, 
as  if  those  words  had  been  inserted.  1 Ch.  Rep.  162.  But  where 
A.  had  a term  for  years,  and  ordered  a scrivener  to  make  an  assu- 
rance thereof  to  B.  rendering  rent,  and  the  scrivener  grants  the 
entire  term  rendering  rent,  A.  shall  have  no  remedy  in  equity  for 
the  rent ; for  if  the  assurance  is  bad,  and  yet  there  is  remedy  in 
equity,  to  what  purpose  is  the  common  law  ? 2 Rol.  Rep.  43». 

And  it  was  said,  that  if  Uic  scrivener  acted  contrary  to  his  orders, 
an  action  lay  against  him.  . 

(c)  For  an  heir  hat  not  equal  equity  icitk  a purckastr,  Vide  Ma*. 
14.  c.  15.  the  notes  there. 
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Muke  livery  and  seisin.  9 Ch.  Rep.  216.  So  in  case 
of  a tit' feel  of  a snrnnder  of  a copi/hoUl  estate.  As  where 
the  plaintill' contracted  tor  the  purchase  of  a copyhold 
estate,  and  paid  the  purchase-money;  hut  the  vendor 
died  Indore  a surrender  could  lie  had  ; his  hei  ' wa.s  de- 
creed to  surrender.  9 (7i.  Rep.  918.  .So  where  the 
surrender  was  out  of  court,  and  the  purchaser  died  bc- 
Idrc  admittance,  and  devised  all  his  copyholds  to  J.  S. 
the  court  tieclare'd  it  was  clear,  the  eopyhohls  contiacted 
for  passed  by  the  will.  I i'h.  c.  39.  .''o  where  there 

was  no  surrender  at  all  to  a inortyagce.  l Ch.  r.  70.  So 
where  the  surrender  was  hut  into  the  hands  of  onecus- 
toniarv  tenant  only.  («)  Cem.  132.  So  the  defect  of  the 
trushes  joinimt  in  the  conveyance  shall  be  siijiulied  in  cquitp. 
As  where  a man  seised  in  Itn;  of  36  shari's  of  thev  -i 

Ntic  River  Company,  conveyed  the  same  to  trus-h  * -• 

tecs  to  the  use  of  himself  for  life,  an*!  after  .vards  out  of  the 
rentsand  profits  to  pay  daugltSer’s  portions,  ar.i’aftor  to  per- 
mit ,/.  S.  and  his  heirs  to  take  the  profits ; l.c  a.scertains 
the  daughter’s  portions  and  dies,  and  J.  ( ntcred  ato 
an  agreement  for  the  sale  of  1 1 of  the  shares,  the  trustees 
not  joining  ; altliough  it  was  insisted,  that  (he  truscees 
were.no  parties;  yet  it  was  decreed  the  contract  should 
bepertbnned.  1 Ch.  c.  173,903.  .'so  where  restny  que 
trust  in  tail,  being  in  possession  under  the  trustee  who 
had  the  freehold  in  him,  sutlers  a recovey  in  which  he 
himself  is  the  tenant,  and  so  no  good  tenant  to  the  pree- 
cipc;  yet  this  shall  (6)  bar  the  remainder  in  fee  of  the 
trust.  2 Ch.  c.  63.  As  where  //.  conveyed  his  estates 
to  trustees,  in  trust  that  they  should  convey  to  such 
persons,  and  for  such  estates  as  he  should  by  will  direct; 
and  then  made  his  will  and  directed  that  the.  trustees 
should  convey  to  li.  his  son  in  tail  male,  remainder  of 


(rt)  This  was  ill  favour  of  younger  children  against  the  hcir.r.'Ao 
has  uo>  equal  eyu.ti/  tcith  yjUHger  children.  I itie  Max.  I t.  c.  la. 
the  nolts  there.^ 

[h)  In  file  case  of  Goodrich  and  Brojcne  if  was  resolved  that  the 
recovery  of  a cestui/ que  trust  should  bar  ami  liaiisliT  me  trust, 
as  it  sliould  au  estate  at  law,  if  it  were  upon  a considerat  on.  1 
Ch.  e.  49.  But  in  the  case  of  Lord  Di^hy  and  I uiigwoilh,  it 
doubted,  whether  tenant  in  tail  of  a trust,  remain' I, -r  in  tail 
another,  could  by  a recovery  bar  the  reinaiu'ler.  1 Ch.e.  iv 
ill  the  c.ise  of  II  ushbourns  nwl-Dounes  the  same  pomt  tvas  . 
ed.  ICA.  c.  213. 
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C.  in  tail  male,  remainder  to  the  right  heirs  of  the  testa' 
tor ; B.  being  in  possession  under  the  trustees,  who  had 
the  freehold  in  them,  sutl'ered  a recovery  to  which  the 
trustees  were  no  parties,  but  the  cestuy  que  trmt  tenant 
to  the  ; the  Lord  CAunce//or  declared,  that  he 

was  fully  satisfied,  the  said  recovery  did  fully  bar  the 
remainders  depending  upon  the  estate  (a ) tail  of  B.  who 
suffered  the  same.  3 CA.  c.  78.  S.  C.  Vern.  13.  So  if 
tenant  in  tail  in  (A)  equity  levies  a fine,  this  shall  bar 
the  trust,  1 CA.  c.  49,  and  equity  will  decree  the  dispo- 
sition good,  2 Veiitr.  3A0.  And  where  tenant  in  tail  in 
equity  {c)  agreed  to  settle  the  lands  ; the  court  inclined 
r _ -|to  enforce  the  agreement  against  the  issue. 
I i I Ch.  c.  236. 

3.  Defects  of  circumstatices  in  the  execution 
of  powers  are  supplied  in  equity,  as  in  cases  of 
powers  of  revocation.  Adhere  a man  had  a pow’er  of  re- 
vocation, by  any  writing  published  under  his  hand  and 


(a)  For  otherwise  trustees  by  refusing,  or  not  being  capable  to 
execute  their  trust,  iniglit  hinder  the  tenant  in  tail  of  that  liberty 
to  dispose  of  his  estate,  and  bar  the  remainders,  which  the  law 
g^ves  him  as  incident  to  his  estate,  which  would  be  manifestly  in> 
convenient,  and  tending  to  the  introducingjieqiiiutbM.  2 CA.  c.  71. 

(A)  It  was  offered  by  the  counsel,  that  where  tenant  in  tail  did 
bargain  and  sell  his  estate,  that  seeing  he  had  |K>wer  over  it,  not- 
withstanding there  were  no  tine  or  recovery,  a court  of  equity 
should  decree  against  the  heir.  But  Lord  Chancellor  said,  he 
would  not  supersede  lines  and  recoveries  ; but  where  it  was  a 
trust,  and  an  equitable  interest,  it  was  a creature  of  their  own,  and 
disposable  by  their  own  rule;  otlierwise  where  the  entail  was  of 
an  estate  in  the  land.  2 I 'enir.  3b0. 

(c)  Note;  the  court  declared  it  was  a general  nile;  that  any' 
legal  conveyance  or  as.siiraiice  by  a cestui/  que  trust  shall  have 
the  same  effect  and  operation  ujion  the  trust,  as  it  shoul'l  have  hud 
upon  the  estate  in  lute,  in  case  the  trustees  had  executed  their  trust.  2 
Ch.  c.  7S,  and  tlu  rclore  the  court  took  a difference  that  if  there  be 
cestuy  que  trust  oi  a trust  for  life  before  the  trust  in  tail;  so 
that  ill  case  the  estate  in  law  had  been  executed  according  to  the 
trust,  and  consc-qiienlly  tlie  tenant  in  tail  could  not  have  barred 
the  remainder  infer,  if  he  had  siitlered  a recovery  ; there  the  ce'tuy 
que  trust  ill  tail  sliall  not  bar  the  remainder  by  a common  reco- 
very, if  thcTe  is  no  tenant  to  the priccipe.  2 CA.  c.  64.  From  whence 
it  should  seem,  that  the  agreement  even  of  tenant  in  tail  in 
equity,  should  not  bind  his  issue,  since  it  would  not  bind  the  es- 
tate at  law,  in  case  the  trustees  had  c.xccuted  their  trust.  Yet 
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seal  in  the  presence  of  three  witnesses  ; he  made  his  will 
under  his  hand  and  seal,  wherein  he  recited  his  power, 
ami  declared  that  he  revoked  the  settlement,  hut  the  will 
had  but  two  witnesses,  though  a third  present ; Lord 
Chancetlor  said,  here  was  an  (a)  execution  of  the 
power  in  strictness,  though  the  third  witness  did  not 
subscribe.  3 Vcnlr.  3o0.  A'.  C.  2 CA.  Rtp.  212.  So 
in  CAses  of /HiKCfs  to  sell  iandii.  If  a man  gives  instruc- 
tions to  |)Ut  his  will  in  writing,  and  that  his  messuages, 
^c.  should  be  sold  by  A.  and  B.  for  payment  of  his  (6) 
debts  and  (e)  legacies,  and  died,  and  alter  A.  died,  B. 
and  the  heir  were  compelled  to  sell.  Hard.  204.  So 
where  the  will  was,  that  the  executors  should  sell  the 
lands  for  payment  of  his  debts  ; the  executors  did  not 
sell  ; it  was  decreed  that  the  heir  should  sell.  1 CA. 
Rep.  168.  So  where  no  person  was  named  to  sell,  the 
heir  was  decreed  to  do  it.  iC’A.  c.  176.  S.  C.  I CA.  Rep. 
233.  So  where  lands  were  devised  A.  for  life,  and  after 
to  his  executor  to  be  sold  for  younger  (d)  children’s  por- 
tions, and  the  executor  dies,  and  then  A.  dies,  yet  the 
estate  shall  be  sold  1 CA.  c.  35.  So  where  the  time  for 
the  sale  of  lands  by  the  trustees  was  elapserl,  so  that  they 
had  no  power  to  execute  the  trust,  the  trustees  were  de- 
creed to  proceed  with  the  sale  notwithstanding.  1 CA. 
Rep.  1 83.  So  in  cases  of  powers  to  (c)  charge  lands,  r -a  -i 
If  a man  hath  power,  by  deed  or  will  in  writ-  L J 
ing  under  his  hand  and  seal,  to  charge  lands  with  500l. 


tlie  court  said,  that  though  tenant  in  tail  in  trust  cannot  bar 
the  reniaiiider  by  hue,  yet  if  he  makes  a feoflment  or  bargain  and 
sale,  he  may  bar  his  issue,  ‘2  CA.  c.  t)4. ; and  thought  a feofl'nieut 
or  bargain  aiul  sale  would  work  as  a hue.  f^ern.  14. 

(a)  This  was  decreed  against  the  heir  in  tail  under  the  settle- 
ment in  favour  of  a mortgagee;  Jor  an  heir  has  mt  equal  equitg 
with  a creditor,  ^ide  Max.  14.  c.  la,  the  notes  there. 

(b)  Tor  the  heir  has  not  equal  equity  with  u creditor.  Vide  Max. 
14.  c.  15.  the  notes  there. 

(c)  As  to  this  case  of  legatees  ; whether  equity  will  supply  a 
defect  in  favour  of  them,  who  arc  but  volunteers,  vide  Max.  14. 
c.  15,  the  notes  there. 

(d)  For  the  heir  has  not  equal  equity  with  younger  children.  Vide 
Max.  1 4.  f.  1 5,  the  notes  there. 

(«)  There  is  a difference  where  a man  has  power  to  charge  or 
incumber  a third  person’s  estate;  such  powers  are  to  have  a 
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and  he  bv  wiM  devises  the  500/.  to  («)  younger  eliildren, 
but  the  will  was  not  scaled  ; yet  the  court  decreed  the 
devise  good  against  the  (/>)  heir  in  tail  under  the  settle- 
ment. 1 ( 7i."c.  2b.i.  So  where  a man  had  power  b\ 
deed  or  will  to  charge  lands  w ith  .500/.  he  sends  instruc- 
tions for  a conveyance  to  charge  them  for  younger  chil- 
dren’s portions  the  court  decried  the  .5(M)/.  to  thi? 
younger  children  against  the  heir  in  tail.  1 C/i.  c.  264. 
So  in  cases  of  powers  to  (c)  iiniit  lands:  as  if  a tenant 

for  life  has  a power  to  make  a lease  in  possession,  btit 
makes  it  to  commence /row  a future  time;  this  shall  be 


rigid  constriiclioa  hut  vtiere  the  power  is  to  charge  a ir.au’s 
own  {Stale,  it  is  to  Irivc  all  the  favour  imaginable.  2 l%iitr.  3j0. 

(rt)  For  the  heir  has  not  equal  equity  uilli  jonnger  children. 
Fide  Mar.  tJ.f.  1.1,  the  note*  there,  but  such  a power  so  defer-  . 
fiveW  executed,  shall  not  be  made  good  against  a purchaser  with- 
out notice  with  whom  younger  children,  being  volunteers,  have 
not  equal  equity.  I tde  Mar.  14.  c.  Hi,  tlic  notes  there. 

(5)  An  heir  in  tail  under  a voluntary  settlement,  was  decreed 
'to  have  equal  equity  with  younger  children,  who  were  also  vo- 
lunteers. 1 Ch.  e.  l.'iP.  Butf/«rtre,  and  I'UeMax.  1-1.  c.  15,  the 
votes  tliere  : and  Max.  14.  c.  lb. 

(c)  Feme  sole  scttleil  her  lauds  on  herself  for  life,  remainder  ii» 
tail ; with  power  for  her, sole,  to  make  leases  for  tliree  lives 
III  poisa  ssioii.  The  fenic  inarrii  s,  and  tlivn  she.  and  licr  husband 
make  leases  for  twenty-one  nar.s  to  commence  from  the  date,  for 
payment  of  debts,  Av.  as  was  allcdgcd.  Perl'/idumun,  C.  J.  Tbe 
power  is  not  pur.siicd  ; for  by  the  marriage  slip  hath  put  herself 
in  tlie  power  of  lier  husband;  and  it  isiiiedied  of  her  husband, 
a.ud  not  hers:  and  lie  look adiversily  between  a nakeil  power  and 
a power  w liicli  llows  from  mi  interest ; for  w Imii  a bare  power  is 
given  to  a feme  by  will,  to  sell  lauds,  altliougli  she  marry,  she  may 
sell,  and  may  sell  tlie  lauds  to  her  husband,  because  it  was  n6l 
created  by  herself  out  of  any  inlerest  of  liei  own.  Cut  where  a 
feme  upon  a si  ttlemcnl  of  her  own  estate,  reserves  a power  whicli 
flows  froiii  an  interest,  that  power  ought  to  be  exceiited  by  the 
feme  sole,  and  if  by  haroii  ayd  fe'iiie,  it  is  not  goeid.  .^nd  yet  he 
said  such  powers  ought  to  be  taken  liberally,  though  formerly 
they  were  taken  strictly,  {fide  2 I'enlr.  250.  that  a power  over  a 
' third  jicrson’s  estate  is  to  be  strictly  pursued  ; not  so,  if  over 
one's  own  estate.)  //d/r  doubted  ; the  C//<r«rf//or  concurred  with 
Bridgman,  noi\  the  bill  w as  dismissed.  1 6Vi.  c.  17.  and  Fide  Max. 
14.  c.  IG.  Where  a power  to  convey  lands,  not  strictly  pursiiod, 
though  in  favour  of  younger  children,  not  supplied  agaiu.st  the 
heir  in  tail,  though  a volunteer. 
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(«)  good  in  equity.  1 Cfi.  c.  10.  .S'.  C.  1 C/t.  Rtp.  185. 
So  il' a man  hath  power  to  le.ise  for  ten  years,  ami  he 
leaseth  for  twenty,  this  in  equity  is  good  for  ten  years. 
1 Ch.  c.  2J.  So  where  a devise  was  to  J.  S.  for  life,  re- 
mainder to  !iis  first  and  i)ther. sons  in  tail,  icmainderto  the 
defendant  for  life,  at.  witli  power  to  J.  to  limit  and  ap- 
point a ( h]  particular  part  of  the  lands  at/  .to  any  r -i 
Avife.  J.  .S',  precedent  to  his  marriage  Avith  the  *-  J 
plaintifl’,  in  consideration  of  a ijortiou  paid,  covenanted  to 
settle  lands  ofdtU)/.  ptrunn.  lor  her  jointure,  liut  no  par- 
ticular lands  weres|)ccified  : he  dying  belorc  In  made  the 
jointure;  the  question  was,  whether  the  plaintirt’  could 
he  r.  lieved  out  of  the  power,  for  else  tlicre  w.is  not  suf- 
ficient for  the  300/  j/tr  uini.  either  out  of  his  real  or 
personal  estate  : the  court  inclined  strongly  for  the  plain- 
tifl' in  regard  of  the  consideration  ; for  if  he  had  de/acio 
executed  fiis  power,  and  missed  in  time  or  other  circian- 
stancetohave  ■ c)  done  it  well,  the  defect  would  have 
been  supplied  in  equity.  ‘2  Ch.  c.  S3,  30,  87. 

4.  Deftcfs  of  cirnniisUinreit  in  the  p<rformance  of  cov- 
ditions  are  snpptird  in  xjHifr/.  As  [d)  where  a devise  Avas 
of  lands  to  tlic  plaintiff'  and  his  heirs  male  ; hut  declared 
his  Av ill  to  he,  t4iat  the  plnintifT  shall  have  no  benefit  of 
this  devise,  unless  the  plaimifT’s  fathorshould  settle  up- 
on the  plaintiff  two  full  thirds ol'  his  estate,  settled  on 
the  said  father  on  his  marriage.  The  father  devised  all  his 


(</)  Tins  was  against  llie  lessor  in  favour  of  a creditor. 

(A)  But  Avliere  th<'  puAver  Aias generally  to  sctile  a jointure,  and 
not  said  of  any  lands  or  .‘iuin  ill  particnlar  ; altliough  tlicre  is  .a 
covenant  losi  ttlc  a joiiUiuc,  wliieti  i.>,  not  done  : yet  it  sl’all  not 
he  made  pood  acainsf  the  joiiurcss  of  the  reioaindcr-ri.aii,  who  is 
equally  a purch.'.ser  with  the  first  ; forhcingapciier.il  pcover  to 
make  H jointure,  and  not  said  of  what  lands  in  parlicuiar,  is  not 
such'  a lieu  upon  the  lands  as  will  alicct  a pmcliascr,  though  tiie 
power  had  been  allervAards executed  ; imuai  less  where  it  Avas 
not  executed  at  ail  ; lor  as  a mail  hy  such  general  power  might 
make  a jointure  oi  oOOJ.  per  aiiii.  so  he  migiit  make  a jointure  of 
50  or  jl.  per  arm.  AiiJ  there  .s  a great  dillereuce  betwetin  a de- 
fective execu:  .on  of  a power,  and  Avheie  the  power  is  not  executed 
at  all.  Cent.  dots.  I'iile  ilnx.  H.  e.  l(j.  U\eiioles  there. 

(c)  Citle  Lord  Coventry  i case  reported  at  large,  at  the  end  of 
tlie  book. 

(d)  Cldc  this  case,  Max.  1C.  c.9. 
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estate  to  the  plaintiff  his  son  ; in  the  first  placf  for  pay- 
ment of  his  debts,  and  then  to  the  plaintiff  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail,  &c.  Although 
by  the  will,  he  was  tenant  for  life  only,  whereas  by  the 
condition  he  was  to  have  a greater  estate,  viz.  either  a 
fee-simple,  ora  fee-tail,  it  being  in  case  of  a will;  yet 
the  court  conceived,  that  it  was  well  enough,  and  better 
answereil  the  testator’s  intent,  than  if  the  condition  had 
been  literally  performed  ; and  declared,  that  if  the  sub- 
stance ol  the  condition  w-as  performed,  it  should  serve 
turn.  Vern.79-  So  where  the  marriage  was  to  be  w ith 
the  consent  of  the  father  under  a (a)  penalty  or  forfeiture 
of  the  jiortion  ; the  father  came  to  a treaty  for  her  mar- 
riage, and  her  jointure  was  agreed  to,  and  directions 
given  to  draw  the  writings  accordingly.  But  before  the 
p 1 assurances  were  perfected,  the  young  couple 

>-  -I  married  without  the  know  ledge  of  the  father; 

the  court  was  of  opinion,  that  the  marriage  having  taken 
effect  in  such  manner,  ought  in  equity  and  justice  to  be 
esteemed  a marriage  with  the  consent  of  the  father,  in  re- 
spect there  was  an  express  consent  of  the  father,  both  {b) 
before  and  after  the  marriage  consummated,  and  no  dis- 
agreement or  alteration  of  his  good  likjng  in  the  mean 
time.  I C/i.  Rep.  1.  So  w here  the  consent  was  to  be  had 
in  w riting,  and  it  w as  had  only  by  parol.,  this  was  deemed 
sufficient,  because  it  was  only  a provident  circumstance. 
J il/orf.  310.  So  w here  the  consent  of  the  overseers  of 
the  will  was  to  be  had,  the  consent  of  the  major  part  w as 
decreed  to  be  sufficient.  ^C/i.Rep.QA.  So  where  the 
marriage  was  to  be  by  consent,  and  she  married  by  con- 
sent ; but  after  married  a second  husband  without  con- 
sent ; this  second  marriage  was  no  breach  of  the  condi- 
tion. 2 C'/t.  Rep.  366. 


(a)  yide  Max.  12.  c.  7. 

(A)  But  if  she  steals  away,  ami  is  rrarricd  without  the  know- 
ledge of  the  trustees;  and  all  of  them,  as  soon  as  they  heard  of  it, 
protest  against  it;  but  afterwards  consent  to  it,  and  by  their  an- 
swers swear  that  they  did  not  know,  but  that  if  their  consents  had 
been  asked  before,  there  might  have  been  some  reasons  given, 
that  iliey  might  have  assented;  yet  this  was  not  sufficient.  1 Ch. 
C.13S.  S.  C.  1 Mod.  300. 
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WHERE  EQUITY  IS  EQUAL,  THE  LAW  MUST  PRE- 
VAIL. (Fide  Strange,  240,^ 

, 4 (o)JUDGMENT-CREDlTOR  cxhibiteil  a bill 

against  a prior  conusee  of  a statute,  who 
had  extended  the  lands,  to  have  a discovery  of  what 
was  due  upon  the  statute;  and  on  payment  thereof,  to 
have  the  same  set  aside  : the  defentlaiit  pleaded,  that 
after  he  had  extended  the  lands,  he  came  to  an  account 
with  the  conusor  ; and  in  consideration  of  what  was  due 
to  him,  the  conusor  made  an  absolute  conveyance  to  him 
of  part  of  the  lands,  and  that  so  he  was  a purchaser  with- 
out (6  notice  of  the  defendant’s  title,  for  a valuable  con- 
sideration ; the  plea  was  allowed.  1 C/i.  c.  .36.  So  where 
a like  bill  was  by  a judgment-creditor,  to  discover  lands 
subject,  ^c.  not  knowing  the  place,  nor  who  tenants; 
the  like  plea  was  allowed.  2 C/i.  c.  47.  So  if  an  (c)  as- 


{a]  It  was  ohjected,  that  the  plaintiff’s  judgment  being  of 
record,  the  defendaut  ought  to  take  notice  of  it  at  his  peril; 
but  it  was  answered  and  ^o  ruled,  that  though  judgments  were 
■on  record,  and  a purchaser  is  bound  to  take  notice  thereof  at 
law,  yet  in  equity,  where  the  conusee  of  a judgment  comes  to 
be  helped  to  extend  his  judgment  against  a purchaser,  he 
must  prove  express  notice  of  the  judgment  in  the  purchasc-r,  or 
else  shall  never  be  relieved  against  him.  1 C/i.  c.  .3d.  But 
a purchaser  is  bound  to  take  notice  of  a decree,  and  why  not  so 
of  a judgment  at  law?  Quer,  the  difference,  i Ch.  r.  48.  But  in 
wiiat  cases  a purchaser  is  to  take  notice;  in  what  cases  an  implied 
noticesball  bind  him  ; and  in  what  cases  notice  to  the  ugatt  shall 
be  notice  to  the  pruM'tpn/,  6ic.  is  too  large  to  be  here  inserted. 

(6)  The  notice  must  be  very  plainly  denied  ; for  where  the  de- 
fendant denied  notice  at  the  time  of  the  purchase,  trecause  the  wool 
pure  hate  might  be  understooil,where  the.  contract  for  the  purchase 
was  made;  and  it  might  be  he  had  no  notii:e  then,  and  might  have 
notice  after,before  or  at  the  sealing  of  the  conveyance;  and  if  there 
was  any  notice  oefore  the  conveyance  executed,  that  should  charge 
him;  therefor'- the  plea  was  over-ruled.  1 CLc.34.  So  the  no- 
tice ought  to  be  denied  in  the  answer,  ano  not  in  or  by  way  of 
plea.  2 Ch.  e.  Idl.  vV'hether  noticeought  to  be  denied,  although 
it  be  not  charged,  : ide  2 Ch.  c.  252. 

(c)  2 Ch.  c.  156.  S.  P.  Fiur  a discovery  ordered,  in  case  the  plain- 
tiff wuuld  conaeut  to  take  no  advantage  thereof  at  law, but  in  this 
court  only. 
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siernec  of  a bankrupt  exhibits  a bill  to  discover  the  bank- 
rupt’s (a)goofis,  the  defendant  may  plead,  that  he  has 
no  goods  of  the  bankrupt,  or  that  ever  were  his,  but  what 
he  bought  for  a full  and  valuable  consideration,  twmt  fide  • 
and  that  at  the  sale  or  payment  of  his  money,  he  had  no 
r 62  1 bankruptcy,  2 CV/Tc.  i.Sj.  ,V. 

•-  -I  Vtrn.  27.  Tor  it  is  an  infailible  rule,  that  a pui-. 

chaser  for  a valuable  considcrahon  vitbout  uofirc,  .diall 
never  discover  ani/  tiling  to  hurt  hintself.  8 Ch.  c.  7o! 

2.  It  is  the  constant  , justice  of  a court  of  erpiitv,  that 

if  a purchaser  buys  in  an  incumbrance,  statute  or 
judgment,  ami  there  was  a judgment  or  statute  mesne  be- 
tween that  and  his  purchase,  o"f  which  he  had  no  notice 
at  his  purchase,  heshall.(6j  protect  his  purchase  with 
the  ei^e  incumbrance  so  bought  in,  1 Ch.c.  36.  S.  /’. 
thougn  be  bought  in  the  incumbrance  after  he 

had  notice  of  the  mt.sne  indumbrance,  2 Ventr.  33<).  And 
it  is  the  sami^  casej  it  he  had  first  bought  in  the  eiii^sie  in- 
cumbrance, and  Ihcu  having  (c)  no  notice  of  the  mesne 


(а)  So  where  to  discover  the  bankru|)l’s  lands,  the  <kfendant 
may  plead  he  is  a purchaser,  &ic.  2 C/i.  e.  136. 

(б)  By  protecting  is  tneant  uiak  ng  ail  advanlaccs  of  the  incuin- 
brance,  u hich  the  law  admits  ot ; as  it  it  was  paid  otl',  vet  it'  he 
can  make  use  of  it  at  law,  erjudy  will  not  hinder  liiin. 

has  been  an  extent  upon  such  incuiiihrance  he 
shall  not  account  in  equity  othcrwi.se  than  at  law;  and  though 
thelandsarc  extended  but  at  a third  purtofihe  value,  vet  becaiJse 
at  law  inasci'  fac'  adcomputnnd',  he  shall  account  but  accordiii- 
10  the  extended  and  not  the  real  value,  he  shall  not  in  enuitv 
obliged  to  account  otherwise-.  2 t’entr.  33S.  But  he  shall  not  he 
turther  or  longer  protected  by  an  incumbrance  brougiit  in  than 
until  such  tune  only,  as  he  has  received  so  much  of  the  profits 
aswill  satisfy  that  security,  and  then  the  same  shall  be  avoided 
by  a SCI  fac  ad  cinuptifand',  or  by  an  account  to  be  taken  iu  this 
court,  fern.  52. 


(c)  Though  111  the  other  ctise  he  might  have  notice  of  the  mesne 
incumbrance,  when  he  bought  in  the  lirsl;  yet  in  this  as  well  as 
tlie  other  ease,  it  seems  he  ought  to  have  no  notice  of  the  mesne 
ineunihraiiee  w hen  be  purchased  the  lands  ; and  thoueh  hv  the 
case,  / ern.  49,  Ac.  it  seems  as  if  he  had  notice  of  the  mesne  incum- 
brance when  hepurdiascd  thelaiKjs.  yet  I cannot  conceive  how 
he  can  have  equal  equity  with,  or  can  insist  on  any  advantage  at 
law  against  au  incumbrancer,  of  w hose  debt  lie  had  notice  a^t  the 
tmieo  lies  purchase  ; for  in  ail  the  easc^.  where  a purchaser  or 
incumbrancer  claims  to  have  ecjual  equity  with  a precedent  m- 
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hicumbrancp,  purchase  the  lands ; he  shall  protect  his 
purchase  hysucho'^ne  incumhrance,  52.  For  it  is 

the  purchasintr  without  nolict , that  gives  him  equal  equity 
with  the  mesne  incumbrancer,  and  then  fore  the  buying  in 
the  cignt!  incumbrance  before  or  a fter  the  purchase  can  make 
no  diff  erence. 

.3.  A purchaser  came  into  a man’s  study,  and  there 
laid  hands  on  a statute,  that  would  have  fallen  upon  his 
estate,  and  put  it  up  in  his  pocket  ; and  in  that  ease  he 
havinsf  thereby  obtained  an  sidvanta^e  at  law,  though  so 
unfairly  and  by  so  ill  a practice,  the  court  would  not  take 
advantiige  from  him;  Sir  John  Fagg’s  case,  eit-  j-  ^ , 

ed  by  the  Lord  C7i«/tce//i)r,  FtT«,  52.  L > J 

4*.  J.  S',  surrendered  copyhold  lands  to  the  plaintiff 
by  way  of  mortgage.  But  there  was  a failure  to  present 
the  plaintiff’s  surrender  at  the  next  court;  afterwards 
J.  S.  surrendered  them  to  the  use  of  his  will,  and  then 
by  will  devised  them  to  the  defendants,  his  wife  for  life, 
remainder  to  his  daughter  in  foe,  and  died  ; the  wife  got 
herself  admitted  : the  bill  was,  to  set  aside  this  surren- 
der and  will,  being  voluntary  against  a creditor.  But 
the  wife  proving  there  was  an  agreement  of  the  husband 
in  consideration  of  marriage,  to  settle  the  premises  on 
her  lor  life  ; and  thereby  having  equal  equity  with  the 
plaintiff;  no  relief  was  had  against  (a)  her.  1 CA.  c.  170. 

5.  The  plaintiff  set  up  a title  by  an  old  entail  ; and 
complained  that  the  defendant  had  got  the  evidences  and 
the  settlement,  and  concealed  the  same;  and  to  have  a 
discovery  of  the  deed  of  settlement,  and  the  same  to  be 
delivered  up,  was  the  end  of  the  bill  ; the  defendant 


cumbrancer,  it  is  always,  upon  the  reason  of  his  not  having  no- 
tice of  such  precedent  incumbrance.  I'ule  ant.  c.  1,  post.  c.  (i,  7, 
8,  9.  And  Lord  Chancellor  s saying  in  this  case.  Vent.  52.  is  ob- 
servable; thatit  w'ould  bea  preceilent  of  iiiischievousconsequencc, 
that  a man  having  bought  in  a prior  incumbrance,  and  liaving  no- 
tice of  a subsequent  statute,  should  then  purchase  the  land  with 
this  notice;  and  yet  have  any  favour  or  protection  shewn  him  in 
it.  But  if  the  case  be  lightly  reported  as  to  the  point  of  notice, 
a fortiori  he  shall  so  jn-oteit  his  purctiasc,  if  he  had  not  notice. 

(a)  But  as  against  the  daughter,  who  was  but  a volunteer,  and 
hath  not  equal  i quity  with  a creditor,  {vide  post.  e.  Id.  the  notes 
there)  he  was  relieved ; and  it  was  ordertsf,  tliat  unless  she  would 
day  the  plaintiff  his  money,  he  should  hold  and  enjoy  the'  prc- 
mises  as  agaittst  her. 
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pleaded,  thal  for  6870/.  really  paid,  he  purchased  the  pre- 
mises, and  demanded  judgment,  whether  he  shall  further 
discover  his  title,  or  any  deeds  or  evidences  to  weaken  it ; 
the  plea  was  allowed,  (a)  1 Ch.c.  68. 

6.  Tenant  in  tail  mortgaged  the  lands  and  married  ; 

and  to  enable  him  to  settle  a jointure,  suffered  a reco- 
very; and  after  took  up  more  money  of  the  mortgagee 
upon  the  same  security;  the  mortgagee  shall  be  /o)  al- 
lowed against  the  jointress,  the  money  lent  after  the  re- 
r fiA  1 marriage,  prov'ided  he  had  no  no- 

■-  J tice  of  the  jointure,  when  he  lent  the  money. 

1 Ch.  c.  119. 

7.  The  husband  by  articles  precedent  to  the  mar- 
riage, agreed  to  settle  the  lands  on  the  wife  for  her  join- 
ture ; after  the  marriage  had,  he  did  not  make  a convey- 
ance in  pursuance  of  the  articles,  but  mortgaged  the 
lands  to  one  who  had  no  notice  of  the  articles  ; the  wife 
could  not  have  the  articles  executed  against  the  (c) 
mortgagee.  2 Ventr.  348. 

8.  If  the  estate  is  first  mortgaged  to  A.  then  to  B. 
and  then  to  C.  without  notice  of  the  former  mortgages  ; 
if  C.  (d)  buys  in  the  mortgage  of  A.  he  shall  hold  tne  es- 
tate against  B.  until  he  be  satisfied  the  money  be  (e) 


(a)  ¥ox  a creditor  has  equal  equity  with  the  heir  in  tail.  But  the 
heir  has  not  equal  equity  with  him.  I'ide  post.  e.  15.  the  na(M 
there. 

(5)  As  by  the  former  cases,  c.  1,  2, 3.  it  apper  rs  t hat  a ptsrehofer 
has  equal  equity  with  a cieditor,  so  by  this  it  appeal  s,  thatu  creditor 
has  equal  equity  with  a puichaser. 

(c)  For  a creditor  has  equal  equity  with  a purchaser,  vide  the  pre- 
ceding case;  but  the  articles  were  executed  apauist  the  Ueir,  who 
has  not  equal  equity  with  a purclntscr.  yide  Mas.  13.  c.  1.  auJ  post, 
c.  15,  the  Notes  there. 

(d)  It  was  strongly  insisted  at  the  bar,  that  this  trade  of  buying 
in  incumbrances  w as  in  truth  a thing  against  conscience,  and  con- 
tradictory to  many  established  rules  of  law  and  equity.  But  Lord 
Heeprr  declared  he  would  not  change  the  rule,  that  had  so  long 
prevailed iu  this  case;  but  it  may  be  he  might  no  so,  where  he 
found  a man  designing  a fraud,  and  thought  to  make  a trade  by 
cozening  by  the  rules  of  the  court  Fern.  Ih7,  188. 

(e)  For  he  shall  be  allowed  no  more  on  J.’s  mortgage  than  he 
really  paid,  though  it  is  not  so  much  as  was  really  due  upon  it. 
Vide  Mas,  3.  c.  1.  aud  post.  c.  10,  the  notes  there. 
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paid  to  A.  as  also  his  own  money  lent  on  the  last  mort> 
gage;  {a)  per  Hale  C.  VeMr.  33,%.  S.  P.  Vem.  187. 

9.  If  a man  is  seised  of  sixty  acres,  and  mortgages 

twenty  to  A.  and  then  mortgages  the  whole  to  B.  and 
then  mortgages  the  whole  to  C.  and  afterwards  C.  pur. 
chaseth  in  tlie  first  mortgage  ; that  shall  not  protect  more 
than  twenty  acres  ; but  it  shall  protect  those  twenty 
acres,  so  as  B.  shall  never  recover  them  until  he  pay  C. 
all  the  money  upon  the  first  and  last  mortgage ; per  Hale 
C.  B.  2 Ventr.  339-  A ncl  if  Ag^  is  seised  in  fee  of  the  ma- 
nors of  B,  and  C.  and  mortgages  part  of  the  manor  of  B. 
to  D.  and  after  acknowledges  a [b]  statute  to  D.  and  after 
mortgages  both  manors  to  E.  and  then  mortgages  the  ma- 
nor of  B.  to  F.  who  had  no  notice  of  the  prior  mortgagee; 
and  after/'  having  (r  > notice  purchases  in  both  the  incum. 
brancesofD  ; now/',  hath  both  law  and  equity ,andf>  ^ - 

shall  hold  the  lands  included  in  the  first  mortgage,^  J 
until  he  is  satisfied  not  only  the  money  paid  B.  butalsothe 
money  lent  on  the  last  mortgage;  but  the  first  mortgage 
can  protect  no  more  than  what  is  included  in  that  mort- 
gage ; and  as  to  the  statute  F.  shall  not  account  in 
equity  otherwise  than  he  would  be  obliged  to  do  at  law 
upon  a sci’fac  ad  rompuland\  which  is  according  to  the 
extended  value,  unless  hehath  received  enough  to  satisfy 
his  own  mortgage  also.(d ) And  if  according  to  the  extend- 
ed value,  the  money  upon  the  statute  hath  been  receiv- 
ed  ; or  if£.  will  pay  the  residue,  or  so  much  as  the  pro- 
portion of  the  manor  of  C.  will  come  to,  that  manor 
ought  to  be  discharged  of  the  statute : between  Marah 
and  Lee,  2 Ventr.  337 . S.  C.  1 Ch.  c.  162. 

10.  If  an  heir  or  trustee,  buys  in  a precedent  incum- 


(a)  Fw  one  creditor  has  equal equitif  zeilh  another. 

(i)  Vide  I Ck.  e.  149,  ISO.  2 Ch.  c.  20,  35,  213. 

( c ) For  hr  purchased  the  two  first  incumbrances,  pending  a suit 
in  chancery  by  E.  against  A.  1 CA.  c.  102,  103. 

(d)  But  as  to  the  manor  of  C.  in  which  F.  had  no  estate  before 
he  bought  in  the  statute;  the  court  inclined  that  so  much  of  B. 
as  was  not  in  D.’a  mortgage,  (for  he  could  not  extend  upon 
himself,)  should  be  accounted  for  at  the  real  value,  in  order  to 
discharge  the  manor  of  C.  of  the  extent ; but  not  to  prejudice 
the  extent  in  course  of  law,  as  to  the  manor  of  B.  But  that 
the  statute  ought  to  protect  the  manor  of  B.  as  far  as  by  any 
course  of  law  it  might.  1 CA.c.  163, 
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brance,  he  shall  make  use  of  it  to  protect  a(<i)  subsequent 
incumbrance  of  his  own.  Vern.  49.  3ti  executor. 

] Salk.  16.3. 

11.  If  a man  having  a defective  mortgage  from  the 
father  who  is  dead,  by  contrivance  and  (A)  practice, 
draws  in  the  son  and  heir,  to  give  him  the  same  lands 
as  a security  by  way  of  mortgage,  for  a farther  sum  ; 
r rr:  -iwhichmortgagefrom theheirisforfeited;equity will 

not  compel  a redemption  ofthe  last  mortgage,  ex- 
cept the  heir  will  redeem  his  father’s  mortgage  also.  S Ch. 
c.  S3.  For  the  (d)  mortgagee  has  equal  equitg  u itli  the  heir, 
and  having  the  advantage  of  law  by  the  forfeiture  of  the 
mortgage  made  by  the  heir,  equity  will  not  take  such  ad- 
vantage from  him,  except  the  heir  icill  take  away  such 
equality  of  equity,  and  give  himself  a greater  cquili/,  by 
paying  him  both  mortgages.  Fjrfc  this  case  umicr  il/ur. 
1.  c.  1. 

12.  If  baron  and  feme  by  fine  mortgage  the  wife’s 
land  ; and  part  of  the  money  is  paid,  but  the  mortgagors 
having  occa.sion  again  tor  money,  borrow  the  like  sum 
of  the  mortgugi'e,  as  they  had  paid  off,  for  which  the 
mortgage  was  agreed  to  be  a security,  and  an  indorse- 
ment made  on  the  deed  for  that  purpose ; although  no 


(а)  But  if  he  has  no  subsequent  incumbrance  of  his  own,  he 
shall  be  allowed  no  more  than  what  he  really  paid  for  it.  Vide 
Max.  3.  f.  1.  And  if  both  his  incumbrances  majT  be  paid  oil",  then 
he  shall  be  allowed  no  more  than  what  he  really  paid  for  the  fust. 
Vide  ant.  e.  S. 

(б)  So  that  the  practice  is  not  material,  being  done  to  secure 
ajust  debt.  2 ('A.  c.  23.  .And  Lord  Chancellor  declared,  that  where 
a man  has  a just  debt  due  and  owing  to  him  ; if  such  a man 
could  by  the  strict  and  most  precise  rules  of  the  court,  get 

' am/  advantage  of  an  heir,  &c.  he  would  not  be  instrumental  in 
depriving  liiin  of  such  advaulage,Ftrn.47.Though  vide  the  case  of 
the  earl  of  Ifuw/iMgdow  and  Grenville,  where  the  conusce  of  a 
statute  having  extended  the  lands,  assigned  them  to  the  plain- 
titr,  who  after  purchasc<l  the  estate,  the  defendant  having  a 
subsequent  statute,  ytrocured  administration  to  be  taken  out  to 
the  first  cohusec,  and  satisfaction  to  be  acknowledged  on  the 
statute  by  the  administrator,  which  was  good  at  law  to  dis- 
charge the  statute;  yet  the  court  relieved  against  this  practice, 
and  put  the  pluintitl'  in  the  same  plight,  as  before  satisfaction 
was  acknowledged.  Vem.  49. 

(d)  But  the  heir  has  not  equal  equity  with  a mortgagee,  who  is  n 
creditor.  Vide  post.  c.  10.  the  notes  there. 
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new  fine  was  levied  on  the  second  loan,  yet  the  heir  of 
the  wife  was  decreed  td  be  (a)  foreclosed,  except  he  paid 
both  sums  ; for  the  mort^aijee  hath  ^ood  title  in  law, 
and  as  much  equity  to  the  money,  as  the  heir  hath  to  the 
land.  St'/i.e.  9B.  S.C.  I'ern.  41. 

13.  If  /}.  acknowledges  a statntein  the  penalty  of 

15001.  to  Ji.  for  payment  of  8001.  and  interest,  which 
being  forfeited,  and  the  lands  extended  upon  it  ; /f.  for 
a valuable  consideration  settles  the  lands  in  tail,  and 
after  borrows  more  money  of  B.  and  by  articles  it  is 
agreed,  that  the  statute  and  extent  shall  stand  as  asecu- 
rity  for  the  last  money  ; And  after  A.  dies,  and  the  8001. 
with  interest  is  satisfied  hy  perception  of  the  profits  ; 
yetthe(/»)  issue  in  tail  shall  not  be  relieved  against  the 
penalty  of  the  statute  ; for  though  the  heir  has  an  equity 
by  reason  of  the  tail  made  upon  a consideration  ; yet  the 
money  lent  raises  an  equity  for  B.  so  that  li.  hat  both 
law  and  equity,  whereas  the  issue  in  tail  hath  p , 

eijuity  only, until  the  penalty  issatisfied./Ziardf.  L J 

31S.‘ 

1 4.  S.  having  two  nephews,  the  plaintiff  and  the  de- 
fendant, w ho  were  his  heirs  at  law,  and  intended  to  make 
an  equal  division  of  his  estate  between  them,  made  a 
conveyance  accordingly  ; hut  in  the  enumeration  of  par- 
ticular lands  to  the  plaintiff,  a farm  was  Ibft  out,  which 
was  proved  to  be  intended  to  be  given  to  him,  and  so 
the  scrivener  swore  his  instructions  were  ; but  it  w'as 
omitted  by  the  clerk  : the  hill  was  to  supply  this  fc) 
omission.  Hut  the  court  would  do  nothing  in  it,  but 
left  the  farm  to  descend  equally  betw  een  them.  Vern.  37. 


(fl)  Note,  In  this  case  the  court  of  equity  did  not  stand  neitUr, 
and  let  the  law  take  its  course,  which  proves  that  the  mort- 
gagee halii  greater  equity  than  the  heir,  fide  pu\l.  c.  l.i.  the 
nuUx  there,  that  an  heir  has  not  equal  equitif  ulth  a credtlor, 

(b)  As  by  the  two  preceding  cases,  it  .appears,  tliat  a creditor 
liatli  equity  with  an  heir  in  fee  simple;  so  by  this  it  appears  he 
hath  equal  equity  with  an  heir  in  lad  under  a settlement  fora 
valuable  cousideratiou  ; but  an  heir  in  tad  under  a settlement  hath 
not  equal  equity  with  a cretlitor.  fide  post. c.  13,  the  notrsthere. 

(c)  Omissions  in  conveyances  have  been  many  times  supplied 
in  equity,  fide  Max.  13.-c.  2,  the  notes  there.  But  it  has  al- 
ways been  in  favour  of  a purchaser  or  creditor,  and  not  in  favour 
of  a volunteer  against  an  heir;  for  an  heir  has  equal  equity  with 
a volunteer,  fide  the  next  case  and  the  rtotes  there. 
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15.  J.  S.  seised  in  fee  of  freehold  and  copyhold  lands, 
settled  the  freehold  lands  on  himself  for  life,  remainder 
to  the  heirs  male  of  his  body,  remainder  to  the  plaintiff 
his  brother  in  tail ; and  covenanted  to  surrender  the  copy- 
hold  lands  to  the  same  ii».es;  and  going  to  make  a surren- 
der in  pursuance  of  his  covenant,  fell  sick  by  the  way, 
but  made  a letter  of  attorney  to  do  it,  and  died  before  it 
was  done,  without  issue  male;  the  copyhold  lands  de- 
scending to  danghtcrs,whu  were  his  heirs  at  law;  the  bill 
was  brought  by  the  brother  to  have  the  defect  of  the  sur- 
render supplied  in  equity  : but  the  court  refused  it,  forthe 
brother  is  but  a mere  volunteer  ; and  tlie  heir  at  late  (a) 
ha»  equal  equity  icith  a {b ) 'volunteer.  1 Ch . c.  243. 


(o)  But  whether  a ro/untrrr  Afls  r^un/  equity  with  the  heir,  seem% 
doiihtrul.  Where  the  husbaml  devised  the  lands  to  liis  wife  for 
life  ; llie  son  suggesting  an  old  entail,  under  which  he  was  heir, 
brought  the  bill  against  the  wife,  who  had  the  title-deeds  in  her 
custody,  for  a discovery  of  the  deed  of  entail;  although  it  was 
insisted  forthe  wife,  that  there  was  a consideration  in  the  de- 
vise, viz.  to  provide  for  his  wife,  yet  because  the  devise  was 
a bounty,  and  the  heir  having  good  title  in  this  case,  he  shall  be 
aded,  and  decreed  the  deed  to  the  heir.  2 Ch.  c.  4.  But  where 
the  plaintiff  as  heir  brought  a bdl  to  have  the  deeds  and  writings 
concerning  the  estate;  llie  defendant  being  a jointress,  insisted 
that  she  ought  not  to  discover  or  part  with  the  writings,  until 
her  jointure  was  conlirmed ; although  the  jointure  was  voluntary 
and  made  after  marriage:  yet  per  Cur.  confirm  the  jointure,  or 
you  shall  not  sec  the  deeds,  yern.  4S0.  / ide  farther  as  to  this 
point, Tlfoi.  13.  c.  l,the  uotei  there; and />os/.  c.  16,  the  notes  there, 
tlujt  a volunteer  having  a conveyance,  the  heir  cannot  set  it  aside. 

(ti)  Yet  to  this  there  is  an  exception  ; for  the  heir  hat  not  ' 
equal equltq  with  t/ouuger  children,  \v  ho  though  they  arc  volunteers, 
yet  if  unprovided  fur,  shall  be  relieved  against  the  heir;  for  thougli 
geiierally  a defect  in  a voluntary  conveyance  shall  not  be  supplied 
ill  equity,  yet  if  a man  voluntarily  makes  a provision  for  his  chil- 
dren, and  for  their  maintenance,  surh  a voluntary  conveyance  shall 
be  supported  and  made  goo<l  in  equity.  I'eru.  40.  S.  1’.  2 f'Vn/r. 
.3o'.'>.  .As  the  defective  surrender  of  a copybobl  supplied  against 
tin  heir  iu  favour  of  younger  ebildren.  rer/i.  132.  S.  P.  1 Sa/k. 
187.  So  w herelamls  were  devised  to.'<.  for  life,  and  after  to  the 
exerutor  to  be  sold  for  younger  children's  portions;  and  the  execu- 
tor dies,  and  then  y/.  dies,  the  estate  shall  be  sold.  I C4.  r.  35. 
So  a defect  in  a power  to  charge  lands,  waa  supplied  against  the 
heir  ill  favour  of  younger  children.  1 CA.  f.  263,  264.  So  also  in 
the  case  of  legatees,  f/ie  heir  seemt  not  to  have  equal  equity  ukh  the 
legatee.  As  a man  gave  instructions  to  put  his  will  in  writing, 
and  that  his  messuages,  &c.  should  be  sold  by  ./t.  and  B.  forpay- 
mciit  of  his  debts  and  legacies,  and  died ; and  after  ji.  died  ; B. 
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So  whm'  the  defendant’s  mother  whose  heir  he  r 
is,  beinp  seised  in  fee,  she  and  her  husband  J 

levied  a fine,  under  which  the  plaintiff  makes  title,  viz. 
by  the  husband’s  will,  the  fee  being  limited  to  the  hus- 
band; the  bill  was  for  a discovery  of  the  deed.  But  be- 
cause the  conveyance  by  the  tine,  ^c.  was  voluntary  and 
without  (a)  consideration,  no  (A)  money  being  paid,  the 
court  would  give  no  relief,  but  left  the  defendant  wholly 
to  law,  to  help  himself  there  as  he  could.  2 CA.  c.  133. 

16.  The  question  being  between  two  voluntary  deeds  ; 
the  plaintifi'claiining  by  the  latter,  the  eourt  ordered  the 
plaintiff  to  poduce  precedents,  where  a former  voluntary 
conveyance  hath  been  set  aside,  as  this  case  is,  that  asubsc- 


and  the  heir  were  comnelled  to  sell.  Ilardr.  201.  And  where  Iand.s 
were  devised  to  be  sold  for  payment  of  legacies,  but  not  directed 
by  whom  to  be  sold  ; the  legatees  sold  their  interest  to  the  plain- 
tiff who  exhibited  a bill  against  the  heir,  to  compel  a sale:  it 
being  upon  a special  verdict  adjudged  by  the  court  of  law,  that 
the  will  was  void  in  the  very  constitution  of  it;  the  court  of 
Chancery  disini.sscd  the  bill;  but  the  dismission  was  reversed  in 
the  house  of  peers.  1 Ch.  c.  176.  S.  C.  2 CA.  Rep.  2S3.  But  if  the 
heir  bedevisee  of  the  lands,  those  lands  shall  not  he  madecharge- 
able  ill  equily  with  the  legacies, /or  o««  vo/uxterr  has  equal  cquitq 
with  tmolher.  Vide  post.  c.  16. 

(a)  Marriage  even  without  a portion  paid  is  a sufficient  consi- 
deration, to  give  the  grantee  greater  equity  than  the  heir ; as 
articles,  or  a covenant,  or  even  a bare  promise  before  marriage  to 
settle  a jointure  shall  be  executed  in  equity  against  the  heir.  Vide 
Max.  13.  c.  1.  So  w here  the  words  [shall  stand  ami  beuised)  were 
left  out  in  a conveyance  made  in  pursuance  ef  marriage-articles; 
those  words  were  supplied  against  ihe  heir.  1 Cli.Rep.  liia.  .‘Jo 
a feoffment  made  in  consideration  of  marriage;  liverv  and 
srdsiii  was  supplied  against  the  heir;  2 CA.  Rtp.  216.  But  noe,  a 
jointress  is  a pi.ichaser.  1 Ch.  c.  100. 

(A)  For  an  heir  hath  not  equal  equity  with  a purchaser  or  cre- 
ditor. As  marriage-articlis  shall  be  executed  against  the  heir. 
Vide  Max.  13.  c.  1 . and  ant  c.  7,  the  notes  there.  Defect  of  words, 
or  mistake  in  a conveyance  supplied  against  the  heir  in  favour  of 
a purchaser  or  creditors.  Vide  Max.  13.  c.  2,  the  notes  there : 
defect  of  livery  and  seisin  supplic'l  against  the  heir  in  favour  of  a 
purchaser.  Vide  Max.  13.c.2.  Defect  of  a surrender  of  a copy- 
hold  estate  supplied  against  the  heir  in  favour  of  a pur- 
cha^r  or  mortgagee.  Vide  Max.  13.  c.  2.  Defect  of  trustees 
joining  in  a c-onveyance,  supplied  in  favour  of  a purchaser.  Vide 
Max.  13. c.  2.  Defect  in  theexecution  ofa  pouersupplied against 
the  heir  in  tad  in  favour  of  a mortgagee,  f icfe  dfai.  13.  fj.  f)efect 
of  a devisee  to  sell  lands  to  pay  d.  bis,  supplied  against  the  heir. 
Vide  Max.  13.c.  3.  but  not  against  a prior  volunteer.  Vide  post.  c.  16. 
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ro  -iquentconveyance.wliichisalso  voluntary, may  take 
■ -*|)lace ; the  biil  was  dismissed.  1 C/i.  Hep.  173-  So 


where  the  grandfather  voluntarily  settled  the  lands  on  the 
father  for  life,  remainder  to  the  father’s  wife  for  her  life  ; 
remainder  to  his  first  son  in  tail;  and  hy  the  settlement  a 
power  was  given  to  the  father  at  any  time  during  his  life, 
by  any  writing  to  convey  or  appoint  the  lands  to  any  child 
or  younger  children,  so  as  that  conveyance  or  appoint- 
ment be  made  to  commence  a/ier  the  death  o f ihe  vife. 
The  father  had  issue  two  daughters,  the  plaintifl's,  and  a 
son,  the  defendant ; and  having  no  other  way  to  provide 
for  the  plaintiffs,  conveyed  the  lands  to  a trustee,  habeu- 
diim  to  him  and  his  assigns,  for  the  lives  of  his  daugh- 
ters, and  for  their  only  use  and  benefit ; to  remain  from 
the  death  of  himself  and  his  wife,  whereby  the  power 
wak  not  literally  pursued  ; the  bill  was  to  supply  this 
defect,  but  the  defendant  demurred,  for  that  both  the 
conveyances  were  voluntary,  and  therefore  the  case  was 
the  same  here  as  at  law  ; and  the  court  wereall  of  opinion, 
that  the  law  being  against  the  plaintiffs,  equity  could 
not  (rt)  help,  {h)  I Ch.  c.  156.  So  a man  having  a term 
in  trustees  names,  made  a voluntary  settlement  of  it 
upon  the  defendant,  but  being  afterwards  (c)  dissatisfied 


(o)Tliiscase  seems  doubtful  ; because  an  heir  has  not  eijual etpiil^ 
nith  ponnaer  children.  Fide  ant.  c.\b.\.hS  notes  there;  where  a de- 
fective execution  of  a power  to  charge  lands  .supplied  against 
the  heir  in  tail  under  a voluntary  ECttletneiit  in  favour  of  voiiiwer 
children.  1 CA.  c.  2(>3,  2t)4.  ’ " 

(A)Butifit  had  been  in  consideration  of  money, it  wasadmilled. 
it  had  been  otherwise  ; fora  xotunher  hath  not  equal  equity  rath  a 
pm  chaser ; ami  all  voluntary  coiiveyani'es  are  prima  fuae  to  be 
looked  upon  as  fraudulent  against  a purchast'r,  1 t h.c.  UK).  S.  P. 
I Ch.  Hep.  140.  2C'A.  Hep.  74.;  in  all  which  cases,  no  notice  is 
taken  whether  the  purchaser  had  notice  of  the  voluntary  deed,  or 
not.  Whereby  vl  seems,  that  notice  in  a purchasir  is  not  mate- 
rial against  a volunteer;  though  cif/f  1 (’A.  f.  204.  dial  a defective 
execution  of  a iiower  in  favour  of  younger  children,  shall  be  made 
good  against  a purchaser  with  notice. 

fc)  A voluntary  settlement  shall  hind  the  parly  himself;  for  if 
you  would  relieve  in  this  case,  you  must  consequently  establish 
this  proposition,  xh.  That  a man  eaninahe  no  xotuntary  disposition 
of  his  estate,  hut  hy  his  Kill  only,  which  vouUl  he  absurd.  Vent.  100  ; 
and  though  a voluntary  deed  is  set  aside  against  a purchaser  or 
creditor,  yet  it  shall  stand  gooil  against  the  parly  himself.  Tide 
\ th.  Hep.liti.  I Ch.  c.  bO. 
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with  the  settlement  prevailed  against  the  will.  Fern.  100. 
So  where  a man  in  the  time  ofhis  sickness,  made  a vo- 
luntary surrender  of  a copyhold  estate,  hut  afterwards 
recovering  and  marrying  settled  it  upon  his  (a)  wife  and 
(/^)  children,  there  being  no  fraud  or  trust  in  j- 
the  case,  the  surrender  prevailed,  rerw.  3(1.5.  L ' J 
So  where  a man  voluntarily  settled  his  estate  on  his  in- 


(rt)  Hut  if  there  lie  an  apieenient  precnient  to  the  marriage,  or 
a portion  paid,  then  the  wife  is  a purchaser,  {f  iile  an:,  c.  l.>,  the 
there, J with  whom  a volunteer  lias  not  equal  equity,  .^s 
where  the  hnshand  iu  the  life-linic  of  his  lirst  wife,  many  years 
lu  hre  lnT  dcatli,  settled  the  lands  to  the  use  of  hiniscdf  for  life, 
remainder  to  his  lirst  a. id  other  sons  in  lad  r the  wife  died  with- 
out issue,  and  upon  his  seeoiid  marriage,  in  consideration  of  a por- 
tion paid,  he  asreed  to  settle  part  of.  the  lands  as  a joinlure  on 
Ins  wife:  and  having  issue  defendant  died  ; the  bill  was  brought 
by  the  wife  to  have  the  jointure  settled,  and  to  set  aside  ihesiet- 
tieiiicnt  as  fraudulent  against  her ; the  court  without  aeuding  it 
to  a trial  at  law  whether  the  deed  was  fraudulent,  declareii  that 
she  was  a purchaser,  and  so  decreed  the  settlement  fraudulent 
against  her.  iCVi.c.  UK).  So  where  tenant  for  life  having  power 
to  settle  a jointure,  covenanted  before  marriage,  in  consideration 
of  a portion,  to  settle  a jointure  nccorfling  to  his  power  ; but  died 
liefore  execution  : equity  supplied  it  against  (he  reinainJcr-.maii, 
who  was  a volunteer.  I ide  Mai.  1.1.  c.  1,  and  the  notes  there.  And 
I.ord  Cux  eiilni'M  ase  reported  at  large  at  the  ciiil  of  this  book. 

(fi)  Which  slu  ws,  that  the  heir  of  the  grantor  ofa  voluiitarv 
si'ti  lenient,  has  no  more  equity  than  the  grantor  liinisr  lf.  fWe 
«.i/.  c.  15,  the  wo/M  there  ; hut  il  t!ie  issue  he  purchasers,  there^ 
seems  the  same  reason  to  give  them  a greater  equity  than  a vo- 
bmteei ,a.s  well  as  to  a jointress.  I nlc  l eni.  J.|0.  where  said /irr 
Car.  ihatjoinlie.ssimd  iheis'-neaie  < qnnily  purchasers,  and  that 
they  sliall  iqnaily  hear  the  hiirtlien  of  a prior  incuiiihrance ; 
though  lide  the  cese  of //oZ/orry  and  llulfonl.  The  father  niada 
a volinitary  SI  till  iiieiit  on  himself  lor  life,  remainder  lo  the  heirs 
male  of  his  Imdy,  rcmaiiuler  lo  lirs  hrollier  the  defendant  in  fee  ; 
ten  years  alter,  in  consideration  of  n great  portion,. he  agreed  to 
settle  the  lands  upon  hinisi  ifaiid  his  wife,  nml  their  issue,  wliicli 
i.-‘.-,ue  the  phunlill  (a  liaughtci  ) is  ; hut  though  he  lived  some 
years  after,  did  not  e.xecuieaiiy  conveyance.  trial  was  direct- 
ed, whether  the  deed  by  w liieh  the  detendaiit  claimed,  wasfrau- 
dulutl;  and  liie  defcudaiil  to  admit  the  plaiiilitf  a purchaser; 
it  was  found  agaiun  the  plaintil):  a new  trial  was  prayed,  ami 
that  the  defendant  might  admit  the  plaintill'  had  a conveyance, 
(though  not  such  a one  as  to  bar  the  estate  tail,  but  a conveyance 
by  way  of  lease  and  release,  for  as  it  stoo  1 upon  the  articles,  the 
defendant’s  conveyance  could  not  be  taken  to  lie  fraudulent  • 
against  the  articles,  nothing  in  law  passing  thereby,  and  yet  it 
would  be  fraudulent  against  a conveyance;  but  the  court  denied 
VOL.  II.  3 B 


Digitized  by  Google 


71 


MAXIMS  OF  EQUITY. 


fant  heir  in  tail,  and  two  days  afterwards  made  his  will, 
and  devised  the  same  estate,  among  other  things,  to  his 
infant  heir  in  tail,  butsuhject  to  the  payment  of  his  debts, 
in  case  his  personal  estate  should  not  be  sufficient  to 
pay  his  debts  ; as  also  of  a legacy  of '2501.  The  personal 
estate  provingdeficient,  to  pay  both  debts  and  the  legacy  ; 
the  bill  was  to  have  the  debts  paid  out  of  the  laud,  that 
so  the  legacy  might  be  paid  out  of  the  personal  estate  ; 
but  the  bill  was  dismissed.  Vern.  464.  .S'.  P.  2 CA.  Rep. 
965;  that  under  such  a devise  a (</)  bond-creditor  shall  not 
r 71  T prevail  against  a volunteer.  .So  where  the  testator, 
' -1  being  indebted  by  bond,  devised  a legacy  of  5001.  and 

also  devised  his  real  estate  to  •/.  ,9.  whom  he  made  exe- 
cutor ; the  executor  paid  the  debts  out  of  the  personal 
estate,  so  that  nothing  was  left  to  pay  the  legacy:  the 
legatee  brought  his  bill  to  have  tlie  real  estate  (A)  charged 
with  the  legacy  ; but  tvas  dismissed  ; for  it  was  as  much 
the  intention  of  the  testator,  that  the  devisee  should  have 
the  lands,  as  the  legatee  his  legacy.  1 Salk.  416. 

17.  J.  S.  was  indebted  to  the  present  plaintiff  by 
bond,  and  being  sued  at  law  , brought  a bill  in  chancery 


, it,  and  so  dismissed  tlie  hi  II  ; tliough  in  the  arguing  it  vvns  admit- 
ted, that  every  voluntary  conveyance,  is,  piima  t'liir,  fraudulent 
against  a touveyance  for  a consideiation.  1 Ch.c.'lXO. 

(a)  Hut  a creditor  by  a judgment,  though  su!ise(|ucnt,  shall 
prevail  against  a volunteer.  ‘2  CL  lirp.  iliS.  So  of  a suhseqnent 
mortgagee,  the  deeri  being  upon  a ii  iai  found  fraudulent  against 
hitn.  1 Ch.  c.  59.  So  ilie  waiit  of  a surreixler  to  a inoi  tg:igee  sup. 
plied  against  the  devisee.  1 ( A,  r.  170.  Though  i/V/e  the  ease  of 
Jenkins  and  Kiiiiis,  where  lands  were  settled,  in  consideration  ofa 
marriage,  and  portion  paid,  on  the  lather  of  the  intended  lius- 
ban.l  for  life,  reniainder  to  the  husband  for  Itfe,  remainder  to  the 
ftrst  and  other  sons  of  the  niai  nage,  remainder  to  the  lieiis  of  the 
body  of  the  htishand,  with  a jxiwer  for  the  father  by  di«d  or  will 
to  charge  the  lands  with  2IHKII.  The  father  and  the  husband  loiiu  cl 
on  a mortgage  of  the  esUte  to  the  plaintilf's  testator,  with  eove- 
liaot  for  further  assiimnee  ; the  wife  died,  and  the  liiishand  had 
issue  the  defendant  by  a second  wife,  whose  title  is  by  virtue  of 
the  remainder  to  the  heirs  of  the  Ijotly  of  the  husband  : the  plain- 
tiff iti.sisled,  that  the  nrortgage,  thongb  a conveyance,  ought  to  be 
takenas  an  execution  of  the  power  against  the  defendant  who  is 
a volunteer,  not  beinp,  the  issue  of  the  wife,  and  so  not  within 
the  consideration  of  the  settlement;  yet  the  court  was  of  opinion, 
that  the  plaintiff  could  not  be  relieved  in  equity.  ICA.  c.  103. 
a.  C.  1 Ch.  Rep.  275. 

(AJ  Vide  Max.  3.e.i. 
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lobe  relieved;  whereupon  an  injunction  was  awarded 
upon  giving  security  to  abide  the  order  on  hearing;  the 
present  defendant -was  bound  as  such  security  in  a recog- 
nizance, which  was  penned,  to  pay  what  should  be  report- 
ed due  by  N.  H.  a tiuutcr  named  in  the  defeasance  or 
condition.  But  the  master  died  before  any  report  made, 
and  so  also  diil  the  other  oljligor,  who  died  worth  nothing; 
by  the  strict  penning  of  the  defeasance,  the  recognisance 
was  not  suable  at  law,  because  no  report  was  made  by 
the  master : the  question  was  ; if  the  surety,  who  was 
not  liable  in  law,  should  be  liable  inetjuity.  It  was  insist- 
ed for  the  plaiutid',  that  he  had  good  remedy  for  a just 
debt,  and  justly  proceeded  to  recover  it;  but  the  court 
stayed  his  suit,  and  takes  ill  security;  and  the  debt  lost 
thereby  ; and  therefore  the  court  is  bound  to  do  the  plain- 
till'  right.  A iid  the  intent  of  the  court  was,  that  the  debt, 
if  due,  should  be  secured  ; and  the  intent  was  not  with 
reference  to  this  or  that  masltr’t  report ; for  suppose 
the  court  had,  during  the  life  of  the  parties,  transferred 
the  reference  to  another  mailer,  and  ht;  had  made  a re- 
port, that  should  have  bound  ; and  in  case  of  a (a)  -i 
bond  lost, this  court  hath  made  a surety  to  pay  it ; yet  ^ ' -* 
the  Lord  Clutnccllor  contra ; for  the  party  is  but  a surety, 
not  bound  by  law.  1 Ch.c.^'2.  So  where  upon  administra- 
tion granted  during  the  minority  of  the  plaintiff,  who  was 
executor  and  residuary  legatee,  the  defendants  became 
bound  as  sureties  in  the  spiritual  court,  in  the  usual  bond: 
the  bill  was  against  the  administrator  for  an  account  of 

(rt)  It  was  so  decreed,  in  the  rase  of  Untlericood  and  Stane^,l 
CL  c.n.  that  if  .7.  lends  money  to  U.  and  thereupon  it.  and  C. 
become  bound  in  an  obligation  to .7.  If  a loses  this  bond,  yet  he 
may  have  remedy  in  equity  against  C.  the  surety  ; though  it  was 
said  lie  was  not  boiinil  in  law,  but  in  respect  of  thc/ie«  of  the  bond. 
And  the  diflerenceseems  to  be,  for  that  in  this  latter  case,  the 
money  was  lent  upon  the  credituf  the  surety,  and  therefore  since 
the  surety  was  the  cause  of  the  loss,  he  had  not  equal  equity  with 
the  obligee ; but  in  the  other  ease  the  money  was  lent  before, 
and  would  have  been  lost,  if  he  has  not  l>een  surety : and  therefore 
he  being  an  innocent  person,  and  n«  way  conducing  to  the  loss, 
hath  cqualequity  with  the  obligee.  In  the  debate  of  the  case  of 
Undtrteood  and  Staneif,  it  was  said  that,  if  a grantee  in  a volunlaiy 
deed,  or  obligu  in  a voiantary  bond,  lose  tiie  deed  or  bond,  they  should 
hate  remedy  against  the  grantee  or  obligor  in  eepiity ; but  a quart 
is  made  by  the  reporter ; for  surely  the  obligor  hM  equal  equity 
with  hisowD  volunteer. 
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the  testator’s  personal  estate ; and  as  to  the  defendants,  the 
sureties,  it  was  suggested,  that  by  fraud  and  covin  they 
bad  got  up  their  bond,  and  had  procured  insufficient  se- 
curity to  be  accepted  by  the  Frcro^atice  Court  in  the 
room  thereof.  The  court  upon  the  first  opening  declared 
they  would  not  charge  the  sureties,  further  than  they 
were  answerable  by  law,  and  dismissed  the  bill  as  to  that 
part.  Fern.  196. 

18.  If  lands  are  devised  to  the  (n)  executor  in  trust 
for  the  payment  of  debts,  all  debts  shall  be  paid  in  a court 
of  equity ; according  to  their  precedency  or  superiority 
»t  law.  Vem.  6.i.  So  if  they  are  devised  to  the  exe- 
cutor to  pay  mortgages  in  the  first  place,  and  then 
legacies ; yet  all  other  debts  shall  be  paid  before  the  lega- 
cies. Vem.  69.  So  where  a man  possessed  of  a term  for 
years,  mortgaged  it,  and  then  became  indebted,  first  by 
statute,  and  tnen  by  judgment,  and  died;  the  equity  of 
redemption  vesting  in  the  executor;  it  was  decreed  the 
judgment  should  be  first  satisfied  out  of  it.  Veru.  293. 


(a)  For  the  lands  bein^j  devised  to  theexecutor, are  legal  assets; 
and  all  creditors  having  equal  equity,  there  is  no  reason  to  take 
the  ad  vantage  of  the  law  from  one  in  favour  of  another.  But  if 
they  had  been  devised  to  trustees,  then  the  assets  would  be  merely 
equitable ; and  all  creditors  having  equal  equity,  and  no  advantage 
at  law,  one  more  than  another,  would  be  paid  in  proportion.  Vide 
Max.  3.  c.  II. 
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Lord  Chancellor  Macclesfield,  the  Master  of  the  Rolls, 
Mr.  Baron  Price,  and  Mr.  Baron  Gilbert,  in  the  Cate 
of  the  Earl  of  Coventry,  concerning  the  defective 
Execution  of  Powers.  Vid  .2  IVmt.  222. 


Die  Sahbati  16  jl/o/»  1724,  Countess  Dowager  of  Co- 
against  the  Earl  of  Coventry  ^ a/*.  Vid.  Ambl. 
434.  4 Brown.  465,  466.  2 Vet.  Jun.  355. 


THE  CASE. 

'J'HOMAS  Earl  of  Coventri/  being  seised  in  fee  of  se- 
veral manors,  ^c.  some  in  possession,  and  others  in 
reversion  expectant  upon  lives,  by  will  dated  March  24, 
1698,  devised  part  thereof  to  his  elder  son  Thomas  for 
his  life,  remainder  to  his  first  and  other  sons  in  tail 
male  ; and  other  part  to  his  younger  son  Gilbert  for  his 
life,  remainder  to  his  first  and  other  sons  in  tail  male,  with 
cross  remainders;  remainder  of  the  whole  tohis  uncle  Fran- 
cis  Coventrif  for  his  life,  with  like  remainders  to  his  issue 
male;  remainder  to  his  cons,\w  William  Coventry,  (the 
present  earl,  and  one  of  the  defendants)  for  life,  with  like 
remainders  to  his  issue  male  ; remainder  to  Henry  Coven- 
try (another  defendant,)  with  like  remainder  to  his 
issue  male,  with  other  remainders  over.  In  which  will 
there  is  this  proviso. 

Provided  also  and  it  is  my  will,  that  notwithstanding  any 
thing  in  this  my  will  contained,  it  shall  and  may  be 
lawful  to  and  for  any  person  and  persons  who  by  force 
or  virtue  of  this  my  will,  or  arty  codicil  or  codicils  to 
be  added  to  this  my  will,  shall  at  any  time  or  times 
hereafter  be  seised  of  any  of  my  manors  or  lordships., 
mcuuaget,  lands  or  tenements,  by  any  writing  or  wiit- 
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• iags  indented  under  his  iiand  and  seal,or  hands  and  seals, 
to  limit  and  appoint  any  such  manors  and  lordships,  (ejc- 
cept,^'c. ) and  any  of  the  said  lands,  tenements, tithes  and 
hereditaments,  not  exceeding  in  the  whole  .5001.  per  arm. 
to  any  wife  or  wives  which  such  person  or  pci  sons  shall 
happen  to  marry,  foi-  her  or  their  respective  lift  or 
lives,  for  her  or  their  jointure  or  jointures ; so  as  such 
person  or  persons  shall  have  with  such  wife  or  wives, 
upon  such  marriage,  a portion  equivalent  for  such  a 
jointure. 

Thomas  the  elder  son  died  without  issue  male. 

Gilbert  the  younger  son  died  without  issue  male,  but 
lefts  daughter  by  a former  wife,  the  wife  of  Sir  William 
Carew,  both  defendants. 

Francis  Coventry  died  without  issue  male ; whereby 
the  whole  estate  vested  in  IVilliam  Coventry,  now  Earl  of 
Coventry. 

But  Earl  Gj7Z»er/ being  seised  of  the  estate  by  virtue  of 
the  will,  upon  a treaty  of  marriage  with  the  plaintiff  (his 
second  wife)  and  Sir  Strensham  Masters,  her  father,  by  ar- 
ticles of  agreement  dated  June  94,  1715,  made  between 
Earl  Gilbert  of  the  first  part,  Sir  Strensham  Masters,  and 
the  plaintiflF  Anne  his  only  daughter  of  the  second  part,  in 
consideration  of  the  intended  marriage,  and  of  1U,0001. 
w hich  w as  actually  paid  by  Sir  Strenshatn  Masters,  as  the 
plaintilT s marriage-portion,  Earl  Gilbert  covenanted  with 
Sir  Strensham  Masters,  his  heirs,  ^'c. 

That  he,  or  his  heirs  would  after  the  marriage,  at  his  own 
costs  and  charges,  according  to  the  power  given  him 
by  his  father’s  will,  or  otherwise,  by  good  conveyances, 
settle  manors,  messuages,  lands,  itc.  of  5001.  per  ann. 
upon  the  plainti^' for  her  jointure,  to  commence  in 
possession  immediately  after  his  death,  if  she  survived. 

Soon  after  the  marriage,  Earl  Gilbert  going  down 
to  his  country-seat,  delivered  the  articles  to  ’his 
steward  and  his  court-keeper,  and  directed  them  to 
look  over  the  rentals,  and  find  out  a fit  part  of  the 
estate  to  settle  according  to  .the  articles.  Great  dif- 
ficulty there  was,  to  find  out  a part  of  it,  which  was  clear 
of  all  incumbrances.  At  length  the  manor  of  Woolvey 
was  found  to  be  the  only  clear  part  of  the  estate,  but 
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that  was  not  above  400l.  per  ann.  During  the  consultation 
where  to  find  another  clear  part  of  the  estate  of  the  value 
of  lOOl  per  aun.  the  old  stewaid  was  removed,  and  an- 
other W5W  put  in,  who  was  entirely  ignorant  ol  the  estate, 
which  occasioned  a farther  delay  : At  length  an  estate  cal- 
led was  pitchedupon, but  that  being  inmortgage, 

and  the  earl  not  having  the  counterpart  of  the  mortgage, 
whereby  to  know  what  part  of  that  estate  was  not  includ- 
ed ill  the  mortgage,  and  the  mortgagee  refusing  for  some 
time  to  take  his  money,  or  to  shew  his  mortgage  deed, 
it  gave  the  earl  great  uneasiness.  At  length  the  mort- 
gatfee  took  his  monev,  and  the  earl  an  assignment  otthe 
murtga-e;  and  thereupon  part  of  that  estate  not  included 
in  the" mortgage,  was  pitched  upon;  and  a particular 
thereof  bein|  made,  the  earl  ordered  instructions  to  he 
drawn  for  counsel,  which  he  intended  to  carry  himself 
very  suddenly  to  but  was  prevented  by  an  ac- 

count  of  the  raging  of  the  small  pox  there. 

Some  time  after  Strensham  Mas/m  canae  to  visit 
the  earl  at  his  country-seat,  and  being  very  dissatisfied 
that  the  settlement  was  not  made,  the  earl  delivered  him 
the  instructions  to  carry  to  London  to  have  a sett  ement 
drawn  ; but  Sir  Strcmhanis  memory  failing  him,  he  en- 
tirely forgot  that  such  instructions  were  delivered  to  him  ; 
and  upon  the  earl’s  sending  to  him  to  know  what  he  had 
done  upon  the  instructions,  and  such  an  answer  being 
returned,  that  no  such  instructions  were  delivered  to 
him,  the  earl  shewed  great  uneasiness  and  anger  at  it. 

The  new  instructions  were  drawn,  and  sent  to  London 
by  the  earl’s  chaplain,  who  returned  with  the  advice 
and  opinion  of  counsel,  after  what  manner  the  settle- 
ment was  to  be  drawn  ; and  thereupon  it  was  drawn 
and  actually  ingrossed,  and  left  with  the  earls  steward 
for  execution,  whose  business  it  was  to  carry  all  deeds 
to  be  executed  by  the  earl ; but  the  steward  dying  just 
after,  this  caused  another  delay. 

The  earl  being  suddenly  taken  ill  with  the  gout,  wa» 
advised  by  his  physicians  to  go  to  the  Bath  ,•  and  after 
his  returnfbeing  still  ill  of  the  gout,  his  physicians  direct- 
ed, that  he  should  not  be  troubled  with  any  manner^ 
business  whatsoever  ; but  about  a week  before  he  d.^, 
being  then  in  good  health,  though  his  gout  upon  htm,  the 
wttllment  waf  ordered  to  be  brought  up  to  be  executed ; 
but  a neighbenring  gentleman  came  to  make  him  an  un- 
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timely  visit,  at  which  the  carl  slicwed  creat  uneasiness 
because  it  prevented  the  execution  of  the  deeds  for  that 
time. 

About  four  days  before  his  deatli,  his  physician  "ivintr 
him  ^reat  assurances  of  liis  recovery,  he  sent  his  steward 
about  forty  miles  distant  about  some  business,  who  ear- 
ned tliekeyof  his  office  aloii;.;  with  him’ wliere  the  settle- 
ment was  locked  up.  Two  days  after,  the  earl  beiii'r 
taken  suddenly  with  the  gout  in  his  stomach,  called  for 
the  settlement  to  be  executed,  but  not  being  to  be  had  a 
messenger  was  immediately  dispatched  to  tin;  steward  ’to 
come  back  with  the  key  ; but  Ids  lordship  died  in  two 
days,  before  the  steward’s  return. 

But  the  carl  a little  before  his  death  made  his  will,  and 
thereby  gave  the  plaintiff  a legacy  of  jaOOl.  besi(/es  u hat 
IS  settled  upon  her  by  our  marrino  e articles , and  made  Lady 
Larew  his  only  daughter  and  heir,  executrix  of  the  will. 

nnd'r/  against  the  present  Earl  of  Co- 

vmtiy,  and  Thomas  an<]  IJcnry  Coventry,  who  were  all 
remaiiider-nien  behind  him  ; and  against  Sir  William 
Careio  and  his  lady;  being  heir  and  executrix  of  Earl  Gil- 
bert;  and  thereby  the  plaintiff  insisted,  that  the  articles 
alone  oughtinacourt  of  equity  to  be  construed  as  an 
execution  of  the  power,  and  that  the  deeds  engrossed 
were  a good  appointment  of  the  particular  lands;  but 
in  case  the  articles  and  deeds  engrossed  should 
prove  defective,  or  not  amount  to  a'suffic.en  ap- 
pointment thereof  then  in  such  ca.se  bv  v ir". m Sf, 
the  covenant  in  the  articles,  the  heir  at  law  of  Earl 
G,  Act  ought  to  set  out  other  lands  to  her  for  a jointure 
of  the  like  yearly  value  : or  ought  out  of  the  real  ^ ner-’ 
8onal  assets  to  make  her  satisfaction  ^ 

he^?'  uTh  q^^stions,  which  as  I appre- 


Digitized  by  Google 


THE  EARL  OF  COVENTRY’S  CASE. 


/ / 


Now  as  to  the  first  of  these  questions  ; I am  of  opinion 
that  those  acts  done  by  Earl  Gilbert,  will  be  a real  lien 
upon  the  noble  lord  in  remainder;  and  for  that  purpose 
would  gladly  consider  these  powert  in  general ; and  why 
particularly  in  this  case,  tlie  pouer  ought  to  affect  the  re- 
inaindcr-inan. 

These  when  they  first  came  over  into  the  com- 

mon law,  upon  the  statute  of  97  //•  B for  transferring 
uses  in  possession,  were  by  the  .joint  resolutions  of  the 
common  law,  takeii  too  strictly  in  point  of  circumstances. 
As  they  went  to  defeat  that  very  estate  which  was  raised 
by  the  covenant,  and  actually  settled  by  the  covenantor 
wdio  had  the  inheritance,  they  were  looked  upon  as 
odious,  and  w'liat  merited  no  favour  whatsoever:  And 
therefore  it  was  held  necessary  that  every  circumstance 
that  was  appointed  in  the  execution  of  them  should  be 
complied  with,  before  they  could  devest  an  old  estate,  or 
create  a new  one. 

This  1 say,  was  at  common  law  ; {eid.  2 Burr.  1 U6, 

' 1147.  Stra.  bOl.  2 Ifms.  Cj(i)  but  as  it  was  con- 
trary to  natural  justice,  so  this  court  hath  always  in- 
terposed, and  supplied  such  defects  whcrcever  there 
is  to  be  a valuable  consideration,  as  in  cases  of  mar- 
riage, jointures,  and  other  like  settlements:  And  of 
late  the  courts  of  law  have  considered  them  in  a more  fa- 
vourable light  than  heretofore  ; for  this  power  may  be 
looked  upon  more  properly,  as  a part  of  the  old  dominion, 
which  the  owner  of  the  inheritance  reserved  to  himself 
upon  the  creation  of  the  estate  for  life,  to  which  he  an- 
nexed it;  and  1 think  it  would  be  contrary  both  to  na- 
tural reason  and  the  intention  of  the  parties,  that  any 
other  construction  should  prevail.  It  is  surely  in  every 
man’s  power  to  limit  and  dispose  of  his  own  estate  upon 
such  terms  as  he  pleases. 

The  next  question  will  be  upon  the  articles,  whether 
they  do  bind  this  estate,  so  as  to  be  a real  charge  and  lien 
upon  the  remainder.  As  to  that,  1 think  they  arc.  Where 
there  is  a price  paid,  and  there  comes  a subsequent  mar- 
riage, which  arc  the  consideration  of  marriage-articles,  I 
look  upon  the  jointress  to  be,  eo  instanti  that  the  price 
is  paid,  and  the  articles  executed,  apurchaser  for  a valua- 
ble consideration.  In  all  cases,  where  an  agreement  is 
entered  intoin  contemplation  of  a valuable  consideration  ; 
when  that  is  performed,  it  is  but  justice  and  conscience 
that  the  purchaser  should  have  an  immediate  right  and 
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ownership,  in  what  he  hath  so  purchased : and  therefore 
a court  of  equity,  before  the  execution  of  any  legal  convey- 
ance, looks  upon  the  party  to  be  in  immediate  possession 
of  such  estate,  and  to  nave  a power  of  devising  and  giving 
it  away ; nor  have  I heard  of  any  case,  which  in  any  degree 
impeaches  this  doctrine;  but  the  single  case  of  Fore/ and 
Powel:  where  a tenant  in  tail  had  articled  to  levy  a fine 
and  suffer  a recovery,  but  afterwards  refusing,  the  court 
of  Chancery  decreeJ,  that  his  heir  should  not  be  held  to  a 
specific  performance;  but  the  reason  of  that  resolution 
will  appear  to  turn  upon  another  foundation  ; it  was  be- 
cause the  heir  in  tail  came  in  under  the  statute  dedonis, 
and  is  in  by  virtue  of  that  statute  singly  and  not  any  way 
deriving  from  the  ancestor  who  contracted;  But  if  it  had 
been  an  entail  in  equity,  this  court  would  have  for- 
ced the  heir  to  comply  with  any  bargain  made  by  bis 
ancestor. 

There  have  been  other  cases  mentioned  to  the  same 
purpose,  but  I think  they  all  fall  under  this  general  rea- 
son, that  the  persons  who  came  into  this  court  for  relief, 
were  volunteers  ; and  there  was  no  bargain  made,  no  price 
paid,  nor  the  party  any  way  damaged  : and  therefore  he 
could  not  hope  to  recover  any  damages  at  law,  for  the 
breach  of  such  covenant. 

• 

And  as  to  the  other  set  of  cases,  that  this  is  not  a legal 
lien  upon  the  estate,  I cannot  sec  what  weight  that  can 
have  in  a court  of  equity,  since  that  is  the  very  reason, 
that  obliges  the  party  to  come  here  for  relief. 

There  is  one  cate,  I think  has  not  been  mentioned ; that 
of  Smith  and  Wooleg,  16  Vin.  478,  MS.  which  wa»  a power 
to  limit  and  appoint  lands  by  will,  so  as  the  same  war 

Ted  and  sealed ; although  it  was  not  signed  and  seal- 
. yet  a paper  which  purported  to  be  a will,  and  was 
really  such  before  the  statute  of  fraud  and  perjuries, 
amounted  to  a good  declaration  of  such  power:  But  I 
question  whether  it  may  be  so  since  that  statute,  (3  Wma. 
.306.)  unless  there  had  been  something  signed  and  sealed 
by  the  party ; and  therefore  1 cannot  lay  any  stress  upon 
the  draught  of  the  will,  which  was  prepared  in  this  case, 
so  as  to  make  the  same  amount  to  an  actual  execution  of 
the  paver:  but  my  present  opinion  is,  upon  all  the  cir- 
cumstances, that  this  is  such  a defect,  as  is  proper  for  the 
relief  of  this  court. 

As  to  the  second  question,  whether  the  plaintiff  has 
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any  right  to  be  relieved  against  the  heir  or  executor  of 
Earl  Gilbert,  touching  his  real  or  personal  estate  ? The 
covenant  is,  as  I have  observed,  that  the  earl  or  his  heirs, 
or  his  executors,  should  settle  lands  in  pursuance  of  that 
power,  or  otherwise.  It  has  been  said  at  the  bar,  that 
the  words,  or  otherwise,  at  the  end  of  the  covenant, 
should  be  looked  upon  as  mere  technical  words  in  the 
draught ; and  that  they  should  have  no  operation  to 
cliarge  the  real  or  personal  estate  of  the  earl.  That,  in  my 
opinion,  is  cramping  the  articles  too  much:  For  to 
reject  any  words  out  of  wills  or  conveyances,  it 
must  appear  exceeding  plain,  that  nothing  could  be 
meant  or  intended  by  them.  This  hath  l>een  a sacred 
rule  in 'all  expositions,  and  what,  if  once  departed  from, 
may  introduce  the  greatest  inconveniences,  and  by  de- 
grees cancel  and  defeat  the  end  of  all  written  agreements 
whatsoever. 

M V apprehension  is,  that  the  words,  or  otherwise,  are 
auxiliary  to  the  real  lien  upon  the  estate  by  the  former 
words.  That  1 take  to  be  the  natural  and  general  con- 
struction, as  I look  upon  it,  that  the  marriage  was  had, 
and  the  portion  paid  in  contemplation  of  the  power;  and 
if  the  earl  had  not  had  such  a power,  the  marriage  had 
never  taken  effect : and  therefore  the  dominion  he  had 
over  the  estate  by  virtue  of  the  power,  must  be  reckoned 
to  be  the  consideration  of  the  marriage,  and  the  original 
foundation  of  this  jointure  ; but  the  words,  or  otherwise, 
make  the  obligation  he  was  under  of  providing  for  this 
lady  still  stronger  than  it  was  before.  The  power  was  a 
lien  only  upon  the  heir,  and  he  alone  in  execution  of  the 
/lorcr  could  have  been  obliged  to  make  good  the  jointure  : 
But  as  the  estate  was  loaded  with  many  incumbrances, 
which  must  have  been  previously  satish^  and  discharged 
before  such  jointure  could  take  cficct,  it  was  but  a prudent 
provision,  to  bring  the  assets,  which  were  to  come  to  the 
hands  of  the  executor,  in  aid  of  the  provision  he  intended 
for  his  lady,  and  to  make  the  executor  auxiliary,  in  case 
the  land  proved  defective. 

This  exposition  is  grounded  upon  a principle  of  equity, 
that  whensoever  there  is  a debt  charging  a real  estate, 
the  executor  should  assist  the  heir  in  paying  it,  because 
the  assets  are  the  proper  and  natural  fund  for  sati.sfying 
such  a debt : since  if  the  testator  himself  had  in  his  life- 
time discharged  it,  the  assets  would  be  by  so  much  thitf 
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less  considerable  ; and  that  as  mortgages,  which  are  due 
to  the  deceased,  go  in  increase  of  the  personal  estate, 
80  it  seems  to  be  Just,  that  the  same  fund  should 
be  applied  towards  satisfying  them  : And  there- 

fore it  is,  that  courts  of  etjuity  do  every  day  settle 
proportions  and  contributions  in  these  cases  between  heirs 
and  executors  ; but  here  it  cannot  be  presumed,  that  par- 
ties bad  it  in  their  intention  to  subject  any  thing  but  the 
power ; and  tberefore  to  bring  in  the  personal  estate,  would 
be  creating  an  original  power,  that  is  no  where  taken 
notice  of,  nor  does  it  appear  to  have  been  intended  in  the 
whole  negotiation.  This,  1 say,  would  be  substituting  a 
new  power  instead  of  an  old  one. 

Mr.  Baron  Price.  This  power,  I take  to  be  a power 
Coupled  with  a trust,  which  runs  through  the  whole  es- 
tate; so  that  any  of  the  remainder-men,  who  shall  at  any 
time  take  the  estate  under  this  will,  is  to  be  considered 
but  as  a trustee,  in  respect  of  any  jointress,  who  shall  take 
in  pursuance  of  the  power  reserved  by  the  will.  Now 
if  notwithstanding  any  defect  in  the  non-observance  of 
circumstances,  the  legal  estate  should  not  be  conveyed  in 
virtue  of  this  power;  yet  as  she  paid  a valuable  considera- 
tion, for  what  was  intended  to  be  passed  under  this  power; 
there  is  the  same  foundation  tor  considering  her  as  a 
ceslui/quc  trust,  as  the  other  a trustee:  And  what  can  be  a 
more  proper  case  for  this  court  to  decree  relief  in,  than 
when  such  a person  demands  a conveyance  of  the  legal 
estate,  and  an  account  of  the  profits? 

There  is  a wide  difference  between  these  kind  of  pow- 
ers, and  powers  of  revocation.  The  latter  being  generally* 
annexed  to  voluntary'  settlements,  and  always  tending  to 
overthrow  and  defeat  estates,  have  therefore  been  looked 
upon  as  odious  both  in  law  and  equity : But  1 have  never 
known  it  otherwise,  but  that  powers,  like  this  in  question, 
have  always  had  a liberal  sense  and  construction  put 
upon  them.  It  is  the  honour  and  glory  of  a court  of 
equity',  to  reduce  all  acts  into  execution  as  near  as  possi- 
ble to  the  intention  of  the  parties:  and  hence  it  is,  that 
we  see  constant  -application  made  to  such  courts, 
for  a specific  performance  of  articles  and  other  in- 
compleat  agreements,  which  the  parties  at  law  could 
have  no  compensation  for  but  in  damages.  They 
go  always  upon  this,  that  where  the  substance  of  the 
agrccnaent  is  performed,  they  will  supply  any  defect  in 
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the  form.  So  that  this  would  amount  to  a good  execu> 
tion  of  the  power,  had  there  been  no  other  transaction, 
but  that  of  the  articles  only ; but  this  case  goes  a great 
deal  further;  for  after  the  marriage,  Earl  Gilbert  declares 
his  intention  in  the  strongest  and  most  effectual  manner: 
he  orders  a deed  to  be  drawn,  and  a draught  was  accord- 
ingly  prepared,  where  certain  lands  were  actually  set 
out,  and  appointed  to  be  vested  in  trustees  for  the  use  of 
the  plaintiff;  and  the  conveyance  had  been  executed, 
if  death,  which  is  the  act  of  God,  had  not  prevented  it. 

But  it  may  be  further  observed,  that  although  the  desig- 
nation and  appointment  of  these  lands,  was  to  come  from 
Earl  Gilbert,  yet  the  estate  was  to  move  in  reality  from 
another:  for  as,  according  to  the  resolution  in  Sir  ZJt/warrf 
C/rre'A  case,  in  the  Sixth  Report,  if  a feoffinent  is  made  to 
the  use  of  a will,  the  estate  in  such  case  is  derived  not  from 
the  will,  but  the  feoffment : so  the  articles  which  interpo- 
sed in  this  case,  are  only  directory  of  the  will,  which  first 
created  the  power. 

But  it  is  objected,  that  the  particular  lands  arc  not  spe- 
cified in  the  articles : to  which  it  may  be  answered,  that 
cerium  est,  quod  cirlum  rcddl  potest;  for  there  is  a relation 
to  such  estate,  as  is  comprised  in  the  will ; and  he'  can- 
not settle  any,  but  what  is  part  of  the  estate  so  refer- 
red to. 

There  have  been  other  objections  made  in  this  case; 
and,yfrr/,  that  he  covenantsfor  himself,  his  heirs,  execu- 
tors and  ailiniiiistrutors,  that  he  would  settle,  or  would 
procure  to  be  settled  lands  of  .WOl.  per  atm.  pursuant  to 
the  potcer  reserved  to  him,  or  ollurvue:  it  is  said,  that 
this  is  not  a perfect  declaration  or  execution  of  such 
power,  because  the  words,  or  otherwise,  leave  it  loose, 
and  he  was  thereby  at  liberty  to  have  settled  another 
estate  for  the  plaintiff's  jointure.  1 do  not  know 
that  in  common  understanding,  any  groat  stress 
is  to  be  upon  the  words  for  otherwise;)  and  that 
they  are  of  any  great  weight,  being  generally  inserted  in 
all  covenants  by  conveyancers.  But  granting  them  the 
strongest  import  and  signification,  I think  they  have  this 
obvious  and  natural  meaning,  that  Earl  Gilbert  might  be 
at  liberty  to  make  a provision  for  his  lady  out  of  another 
fund  ; or  that  if  the  estate,  to  which  the  power  extended, 
should  prove  short  or  defective,  he  should  be  be  obliged 
to  assign  another  fund  for  supplying  such  deficiency. 
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So  that  without  descending  minutely  into  the  several 
authorities  which  have  been  cited,  I take  it  to  be  mani- 
fest from  the  reason  and  natural  justice  of  this  case, 
that  it  is  incumbent  upon  a court  of  equity  to  execute 
the  intention  of  the  parties : to  supply  the  defect  of 
any  circumstance  in  the  execution  of  this  marriage- 
agreement,  and. to  let  the  lady  enjoy  the  benefit  of  that 
provision  which  her  husband  intended  for  her,  and  her 
friends  who  carried  on  the  treaty  of  marriage,  had  in 
their  view  : and  though  it  has  been  said  that  tliis  is  the 
case  of  an  heir  at  law,  who  is  to  support  the  honour 
and  dignity  of  a noble  family  ; yet  it  OMg^lt  not  to  be 
forgot,  that  it  is  also  the  case  of  a jointress,  who  has 
been  at  least  equally  the  favourite  of  a court  of  equity. 

Alaaler  of  ihe  Rolls.  This  case,  in  my  apprehension, 
maybe  reduced  to  one  question  only,  iij.  Whether  the 
plaintiff  by  virtue  of  her  marriage-articles,  hath  a spe- 
cific/len  upon  the  .lands  in  question  ? Although,  in  the 
course  of  this  argument,  a second  question  has  been 
made,  viz.  Whether  she  ought  not  to  take  her  remedy 
gainst  the  real  or  personal  estate  of  her  deceased  lord  ? 
But  the  determination  of  the  first  question  will,  I take 
it,  put  an  end  to  the  second  ; for  if  she  hath,  by  virtue 
of  these  articles,  a specific  lien  upon  this  estate,  I no  not 
see  that  she  is  bound,  in  favour  of  the  remainder-man, 
to  depart  from  it,  and  take  her  remedy  either  against 
the  real  or  personal  estate:  as  she  need  not  doit,  so  1 
conceive,  she  is  not  bound  to  do  it ; but  on  the  contrary 
she  having  that  which  was  intended  for  her,  made  good 
to  her,  she  must  abide  by  it. 

I shall  in  the  first  place  consider,  under  what  quali- 
fications the  plaintiff  stands  hr  fore  the  court.  She  is  a 
purchaser  for  a valuable  consideration,  and  unprovided 
for,  unless  this  court  shall  think  fit  to  relieve  her; 
at  least  not  provided  for  in  such  manner  as  was  agreed 
to  between  her  husband  and  her  father,  who  treated 
this  marriage  on  her  behalf:  and  in  both  these  cir- 
cumstances, as  well  in  regard  that  she  is  a purchaser, 
as  that  otherwise  she  will  be  unprovided  for,  she  is  in- 
tituled to  have  the  benefit  of  these  articles.  When  I 
say  she  is  a purchaser,  I must  take  notice,  that  she  is 
so,  iK)t  only  in  respect  of  the  marriage,  wliich  alone 
would  be  a sufficient  and  meritorious  consideration,  hut 
likewise  in  regard  of  a very  great  fortune,  which  she 
brought  into  the  family.  It  has  been  said  indeed,  that 
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the  noble  earl,  the  defendant,  stands  in  very  favourable 
circumstances,  as  he  is  the  representative  of  the  family  ; 
and  therefore  this  charge  ought  more  properly  to,  be 
laid  on  the  personal  estate,  the  better  to  enable  him  to 
support  the  honour  of  it ; but  if  there  js  any  weight 
in  this,  it  ought  to  be  considered,  that  the  plaintitTs 
matrimonial  right  of  participating  in  the  honour,  gives 
her  no  less  a claim  to  the  indulgence  of  the  court. 

I think  it  proper  in  the  next  place  to  take  notice, 
that  although  the  plaintiff  is  thus  qualified,  she  has  never- 
theless brought  her  bill,  not  only  against  the  present 
Earl  of  Coventrff,  but  also  against  the  executrix  of  the 
late  earl : in  which  1 think  she  was  very  properly  ad- 
. vised  : lest  if  the  court  should  be  of  opinion,  that  she 
was  not  rclievablc  against  the  present  earl,  they  might 
do  her  justice  against  the  other  defendant,  the  execu- 
trix of  the  late  earl ; besides  it  was  proper  to  make 
the  executrix  a party,  because  of  the  plaintifTs  demand 
of  her  legacy  of  ;3000l.  which  she  hath  against  the  per- 
sonal estate. 

Here  I think  it  proper  to  mention  an  objection,  viz.  , 
That  as  the  present  carl  is  but  tenant  for  life,  the 
plaintiff,  if  she  would  have  bound  the  whole  inheritance, 
ought  to  have  made  hi«  eldest  son  who  has  the  next  re- 
mainder in  tail,  party  to  a cause,  where  a charge  is  set 
up,  which  may  affect  the  estate  after  the  present  earl's 
death;  but  1 think  the  defendant  Was  well  advised, 
not  to  take  notice  of  this,  since  if  the  plaintiff  would 
putoff  the  cause,  and  in  order  to  make  her  decree  more 
conclusive,  would  make  the  earl’s  eldest  sou  a party,  it 
would  only  create  more  ex  pence  to  the  parties:  but  thus 
far,  the  not  having  brought  the  remainder-man  before  the 
court,  will  influence  the  relief,  which  the  plaintiff  can 
have  at  this  time,  that  it  will  not  be  so  extensive,  as  if  he 
had  been  made  a party;  for  then  she  might  have  had  a de- 
cree to  hold  and  enjoy  during  her  life,  and  have  bound  the 
whole  inheritance,  whereas  now  she  can  only  have  a de- 
cree to  bind  the  estate  of  the  tenant  for  life,  and  of  the 
subsequent  remainder-men,  who  arc  before  the  court. 

Having  premise«l  thus  much,  I cannot  but  observe, 
that  powers  arising  out  of  uses,  did  originally  belong  to 
courts  of  equity  only.  Before  any  of  the  statutes  relat- 
ing to  use*,' courts  of  law  could  neither  judge  of  the 
consideration  of  uses  nor  of  any  conveyance  to  uses-. 
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nor  consequently  had  any  jurisdictiton  concerning  oouv  rs, 
which  arose  out  of  them;  but  they  appertained  solely 
in  point  of  jurisdiction  to  courts  of  equity  : now  in- 
deed those  statutes,  and  particularly  that  of  the  97  H. 

8.  hath  Ay  transferring  uses  into  possession,  incorporated 
them  together ; they  are  become  legal  estates,  and  be- 
long to  the  courts  of  law  to  judge  of;  but  still  were 
this  a conveyance  to  uses  executed,  or  a coininon  law 
conveyance,  the  consideration  of  any  equitable  interest 
in  the  estate  conveyed,  belongs  to  courts  of  equity 
by  virtue  of  that  original  power  which  they  had 
before  the  making  of  any  of  those  statute.c,  and 
which  is  not  taken  away  by  any  of  them  ; and  con- 
sequently, I think,  the  present  case  comes  before  tlic 
court  as  properly,  and  in  the  same  light  as  it  would  have 
done  before  the  statute  of  uses. 

Before  the  statute  of  uses,  cestui/  e/tteuse  ui  fee  had 
a power  to  make  ah  appointment  of  the  use,  or  of  any 
part  of  it;  and  this  would  have  endured  by  way  of  di- 
rection to  the  trustee  to  stand  seised  to  such  use,  or  to 
convey;  and  the  judgment  and  construction  of  such  ap- 
pointment belonged  to  a court  of  equity,  which  alone 
could  compel  the  trustee  to  convey  ; and  since  the  sta- 
tute, if  cesluy  que  use  for  life,  with  a power,  covenants, 
for  a valuable  consideration,  to  execute  his  power,  and  in 
the  execution  it  proves  defective,  this  court  ai<ls  the  ex- 
ecution of  it,  and  makes  it  effectual.  Nay  further,  if  he 
doth  not  execute  his  power  at  all,  this  court,  i con- 
ceive, ought  to  decree  an  execution  .of  that  covenant, 
as  it  would  of  any  other  covenant  for  a considera- 
tion, and  compel  him  to  execute  his  power  : for  as  the 
justice  of  the  court  makes  good  a defective  execution 
against  the.  remainder-man,  so  if  the  tenant  for  life 
dies  before  the  execution,  I conceive  there  is  the  same 
justice  due  to  the.  purchaser  against  the  remainder-man, 
after  his  remainder  takes  place,  as  there  was  before ; for 
by  the  covenant  the  purchaser  has  a //m  upon  the  es- 
tate, into  whose  hands  soever  it  comes.  2 Burr.  1 1 V6. 
Atk.U5.Slr.  604. 

The  aiding  an  imperfect  conveyance,  and  the  car- 
rying into  execution  a covenant  to  convey,  stand  upon 
the  same  foot  in  all  respects.  If  tenant  m fee  makes 
an  imperfect  conveyance  for  a valuable  consideration, 
this  court  will  supply  that  defect,  and  decree  an  ef- 
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fectual  conveyance  to  be  made.  So  in  like  manner  will 
this  court  decree  a conveyance,  it  he  covenants  lor  a 
valuable  consideration  to  convey.  To  come  nearer  to  the 
present  ca.se;  a man  seised  in  lee  of  lands  of  lOOOl.  per 
<in».  covenants  to  settle  part  of  them  worth  5001.  perunn. 
Though  the  lands  be  not  specified,  there  can  be  no  d(»ubt 
but  such  covenant  would  be  carried  into  execution  by 
this  court. 

.'\s  to  the  case,  that  has  been  mentioned,  of  a tenant 
in  tail,  w bo,  w ithouf.  levy  ing  a line  orsuli'ering  a recovery', 
makes  a conveyance  to  a purcha.ser  fora  valuable  consi- 
deration; 1 agree,  the  court  would  not  decree  it  to  be 
niadegoorl  against  the  issue  in  tail,  or  the  remainder-man, 
tor  the  reason  that  hath  been  given  by  Mr.  Baron  Gil- 
bert : And  I won  hi  athl  this  further  observation,  that 
a common  recovery  being  held  to  betibsolutely  necessary, 
to  take  the  estate-tail  out  of  the  statute  de  doni.f,  then 
only  it  is,  that  the  conveyance  is  substaiitiated  : nothing 
can  deliver  the  estate  out  of  that  statute,  but  such  a par- 
ticular form  of  conveyance,  and  iherelore  if  the  party 
liatli  not  used  it,  it  remains  still  within  the  restraint  of 
that  statute.  Indeed  1 do  not  know  any  case  whatsoever, 
wherein  the  form  of  conveyancing  is  so  essential,  as  in 
the  cast!  of  tenant  in  tail ; for  a common  recovery  must 
be  had,  to  let  him  into  the  absolute  dominion  of  the 
CKtafe  ; unless  it  be  of  an  estate-tail  without  any  re- 
mainder ; and  then  a fine  by  the  particular  provision  of 
till  statute  of  4 //.  7-  is  sufficient: 

To  come  to  the  present  case ; in  order  to  determine 
it,  it  is  iieressary  to  consider  the  articles  upon  the  plain- 
till’s  marriage,  as  they  are  relative  to  the  will  ofEarl 
'i '/«)/;«/#  and  hert!  1 must  say,  1 differ  from  the  counsel  as 
Wi  ll  of  the  one  side  as  the  other,  in  some  particulars,  i 
think  that  Karl  Gilbert  had  his  election  to  make  this  con- 
veyance either  by'  way  of  appointment  according  to  the 
potcer,  or  to  convey  or  procure  to  be  convey'cd  an 
^'.state  in  fee-simple.  Notw  ithstanding  what  the  plain- 
tiff’s counsel  have  objected,  that  the  word  heirs 
ought  to  be  rejected,  as  inconsistent  with  the  pro- 
vision, which  was  to  take  effect  immeiliately  after  the 
death  of  Earl  Gillnrt,  which  it  is  impossible  it  sliouldylo 
(sap  thetf)  ill  case  such  jirovision  was  to  be  made  after 
his  deatli  by  bis  heir;  yet  here  are  words,  whereby  he 
hath  a liberty  to  execute  those  articles,  by  appointing  the 

VOL.  II.  J c 


Digitized  by  Google 


86 


THE  EARL  OF  COVENTRY’S  CASE, 


twc  pursuanf  to  the  potar,  or  by  conveying  lands  in 
l'ec-siin[)le ; (thougli  1 do  not  think  lie  would  deliberate 
long  upon  that  point,  whether  he  should  charge  lands, 
wliich  were  already  si'ttlod  upon  the  remaiiuler-inan,  or 
those  which  he  had  absolutely  in  his  power)  but  that 
which  shews  he  was  to  have  an  election  is  the  words,  or 
procure  In  he convepal,  ^vhich  must  necessarily  have  rela- 
tion to  lands  in  tee-simple  onl}^  because  the  power  of 
appointment  under  the  will,  being  personal  to  the  earl 
hinisolf,  he  could  iiot  transfer  it  to,  or  procure  it  to  be 
executed  by  another. 

Taking  this  exposition  then  to  be  right,  there  is  no  rea- 
son, that  because  earl  fi’?V/ycr/ thought  fit  to  contract  for 
lands  which  were  in  his  power,  and  also  for  lands  which 
were  not  in  Ids  power,  that  the  party  with  whom  the  con- 
tract was  made,  sh.nild  thereby  be  prejudiced  as  to  the 
lumis  which  were  in  liarl  (iilhtrCs  power:  and  the  ques- 
tion coming  to  he,  whether  within  the  view  and  inten- 
tion of  the  parties,  thi'se  articles  ought  to  be  considered 
ns  a charge  upon  the  lands,  winch  he  might  charge  by 
virtue  cl  the  /xurvr  in  the  will,  1 must  be  of  opinion,  that 
they  are  a cliarge  upon  that  estate,  and  that  the  alterna- 
tive w t-s  imt  auxiliary,  and  put  in  as  a |rrovision,  in  case 
of  a default  of  siilliciency  ol  the  estate  comprised  w ithin 
the  powir ; and  ihereibre  that  'the  present  lord  cannot  de- 
liver himselffrom  the  execution  of  that  power,  which  was 
certainly  within  the  intention  of  Earl  Gilbert  to  have 
executed,  and  was  as  clearly  within  the  intention 
of  Sir  Struiifium  jMaulcrs,  who  must  be  thought  to 
expect  and  tlepend  upon  a provision  out  of  those 
lands,  which  he  knew  the  earl  had  a power  to  settle, 
rather  than  out  of  lands,  which  it  did  not  appear  he 
had  then  purchased,  nor  was  it  certain  he  ever  would:  . 
and  accordingly  instructions  for  counsel  to  draw  a settle- 
ment of  lands  w ithin  the  power  were  delivered  to  Sir 
Slrciisiienn  Memlcrx,  w hich  is  a sufficient  evidence  ofhis 
coucunence,  if  that  w ere  necessary : and  1 take  it,  that 
the  articles  are  alien  upon  the  estate,  notwithstamling 
particular  lands  are  not  mentioned,  but  only  a general  co-  . 
venant  to  settle  landsof  the  value  of  5001.  per  ann. : for  in 
the  case  I just  now  put  of  a covenant  to  convey  ; if  a man 
seised  in  feeol'lands  of  lOOOl./nr  ann.  covenants  to  con- 
voy part  of  those  lands  of  the  value  of  .‘lOOl,  per  ann.  the 
covcnaiitce  hath  an  equal  right  to  ha\c  5001. /'tr  a«w.  of 
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the  lOOOl.  pir  ann,  as  niiirli  as  iftlio  l inds  had  hei'n  sno- 
j’ilied ; that  heiiij;  certain,  which  may  lie  rcdn ci  rl  to  a 
certainty,  and  this  court  having  ahvays  exercised  a power 
ot  settins;  out  lands. 

Now  although  1 am  of  opinion  tiiat  the  plaiiillir  tlic 
countess  would  liave  lu-en  eiititl<'d  to  relicF.  h.  d lln  rc 
heen  no  other  transaction  tiian  that  of  the  articl.  .<  .md 
the  inarria;;e  : ami  it  may  not  h ■ necessary  for  me  to  say 
any  thing  as  to  the  parti<udar  lands,  intenderl  to  lie  ;,et- 
t led  by  Karl  (Utbtrl.  w ith  t;reat  advice,  upon  inspceting 
his  writings,  and  consulting  his  agents  ; nor  doth  it 
seem  to  he ot'mueh  eonsetjiu  nc'’  to  either  |)ar'y,  w hether 
5001.  per  aim,  he,  set  out  hy  commissioners  ruipointed 
hy  this  court,  or  the  lands  already  sjtecilied  to  he  talien 
at  that  value  (for  it  is  not  suggesteil  that  those  lands  rlo 
exceed  .501)1. /icr  atm.  hut  on  the  other  side  the  contrary 
hath  been  alledgt'd,  that  they  rather  tall  short,  than  ex- 
ceeti  that  value,  anti  this  hath  not  been  disjiiited  by  the 
tletcndant’s  counsel ;)  1 say  uotw itlistanding  all  this;  yet 
* the  plaintifi’s  counsel  having  laid  a great  weight  tipon 
this  point  of  the  designation  of  tlu3  lands  by  Karl  (iiihert,  [ 
must  say  ; that  where  a man  may  tlo  or  forbear  to  do  an 
act,  and  resolves  to  do  it,  and  makes  some  steps  to- 
wards it,  and  is  prevented  by  death  from  carrying 
that  resolution  into  execution,  I cannot  think  that 
a tiuindation  for  relief  in  this  court.  It  is  true,  there 
has  heen  a difference  taken  between  acts  a man  is  hound 
in  conscience  to  do,  and  those  he  is  under  no  obligation 
to  do ; it  is  said,  w here  he  is  bound  in  conscience,  there 
death  will  not  prevent  the  effect  of  his  resolution  ; and 
thcca.se  of  .Sinith  and  Ashton,  1 C7i.  Cas.  hath  been 
cited  for  that  purpose;  hut  when  that  case  comes  to  he 
considered,  it  doth  not  warrant  that  iloctrirtc:  Uaiant  for 
life,  with  power  to  charge  hisestate  by  deed  or  will  with 
.5001.  by  w ay  of  provision  for  his  younger  children,  sent 
instructions  for  the  draught  of  a deed  Ibrlhat  purpose,  hut 
before  the  conveyance  was  prepared,  died.  1 he  court  did 
not  think  that  accident  a sufiicient  foundation  for  relief,' 
but  having  directed  a trial,  whether  those  notes  were  part 
of  bis  will,  it  being  found  they  were,  the  court  decri  ed 
accordingly  for  his  children  : now’  if  the  court  couldat  first 
have  relieved  in  that  case,  they  had  no  need  to  direct 
that  issue. 

4 

This  case  is  cited  bv  the  two  chief  justices  in  argument 
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of  the  cnse  of  Hath  and  Montague,  and  is  there  taken 
stripped  of  that  matter  of  the  notes  found  to  he  a will,  and 
represented  in  this  manner ; that  if  a man  hath  it  in  his  in- 
tention to  execute  a pawn  for  the  benefit  of  his  younger 
children,  and  is  surprised  by  death,  a court  of  equity 
ought  to  aid;  but  this  not  being  an  original  opinion  of 
those  very  learned  persons,  but  relative  to  the  case  cited: 
it  can  be  carried  no  farther  than  that  case  doth  warrant , 

1 do  not  s;-iy,  but  in  the  case  of  a (irovision  for  younger 
children,  some  solemn  act  done  by  tlie  jiarent,  the  nature 
of  which  the  court  will  judge  of  ; and  though  it  be  in- 
effectual,it  may  be  reasonable  that  a court  of  equity  should 
aid  it;  and  these  defective  executions  of  powers  arc  fre- 
quently aideii ; but  where  a man  is  only  preparing  to  do 
an  act,  and.  he  may  or  may  not  do  it,  it  seems  pretty  dif- 
ficult to  make  those  pre|)aratory  steps  to  amount  to  such 
an  execution  of  his  power,  as  this  court  would  make 
elfeetual. 

Indeed  no  one  can  say  in  this  case,  but  that  the  late 
earl  was  bound  in  honour  and  conscience  to  execute* 
this  covenant ; and  it  appears  fully  by  the  proofs,  that 
he  thought  himself  under  that  obligation:  It  appears 
that  he  had  the  greatest  anxiety  upon  him  concerning 
it,  and  therefore  it  w'ould  have  been  an  hard  case  if  the 
plaintiffslionhilose  herjointure,  had  it  gone  only  upon  the 
foot  oi  act  uhnt ; but  from  w hat  I have  already  observed, 
it  may  be  absolutely  rested  upon  the  articles,  and  there- 
fore 1 tl.ink  it  altogether  unnecessary  to  deliver  any 
positive  opinion,  how  far  independent  of  the  lien  by 
the  articles,  all  that  followed  would  have  amounted 
to  such  an  execution  of  the /.lowcr,  as  this  court  would 
have  made  etlectual : but  iqion  the  w hole,  1 am  clearly 
of  opinion,  that  the  complainant  is  entitled  to  be  re- 
lieved. 

Lord  Chancellor.  Many  cases  having  been  cited,  which 
■were  alledged  to  be  parallel  to  the  present  one,  I was 
desirous  in  a question  of  so  great  importance,  that  they 
might  first  be  looked  into,  and  that  1 should  be  after- 
wards assisted  by  my-  lords  the  judges,  before  1 came 
myself  to  any  resolution  upon  it : and  they  have  set 
this  whole  mattir  in  so  very  clear  a light,  that  as  it 
gives  no  manner  of  dilliculty  in  giving  my  judgment, 
so  it  would  be  vain  to  go  aboOt  to  repeat  tly;  many 
reasons  that  they  have  been  pleased  to  ground  their 
ep'inions  upon. 
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I shall  liowever  touch  upon  some  few  particulars,  and 
that  very  briefly  ; it  will  fiive  a trrear  lisfht  to  this  mat- 
ter, to  coiisiilcr  what  was  probably  the  iuteution  of  the 
riol)lc  carl,  who  first  i-rcatcd  this  power.  He  is  provid- 
ing that  whilst  the  estate  should,  as  much  as  in  him 
Jay,  attend  and  accompany  the  honour  (which  could  bo 
best  effected,  by  making  every  person  that  w.is  likely  to 
succeed,  tenant  for  life  only,)  it  should,  uotwithstaiid- 
iiig  the  narrowness  of  such  estate,  be  in  the  power  of 
every  such  person,  to  make  mi  ample  provision  byway 
of  jointure  for  this  laily  : and  that  noble  lord,  as  he 
had  the  honour  of  being  first  created  earl,  might  have 
well  thought  himself  under  tin-  greater  obligation  to  the 
crown,  not  only  to  provide  for  the  support  of  the  ho- 
nour in  the  male  line,  but  likewise  for  the  subsistence 
ot Cvery  lady,  every  such  reinaindcr-man  should  hap|)on 
to  iuU  rmarry  w ilh. 

lint  not  only  in  regard  to  this  reasonable  intention 
of  the  party  who  first  created  this  pou^r,  but  also  as 
the  poH'ir  which  a tenant  for  life  reserves  to  himsidf 
over  an  estate  wdiich  he  departs  with,  has  been  very 
properly  called  a tlomiuion  which  he  has  over  it,  and  is 
part  of  that  ancient  estate,  w hich  he  had  before  such 
settlement : 1 think  the  opinion  and  advice  that  has 
been  ofl'ered  to  me  is  perfectly  right,  viz.  that  the  execu- 
tion of  this  potcer  ought  to  have  a lilieral  const! uctioii, 
and  therefore  it  is  to  me  exceeding  pi -in,  that  this 
land  is  bound  and  aflected  by  the  articles. 

The  only  material  objection  that  I have  heard  mention- 
ed, was  by  w ay  of  flistinction  between  cases,  w here 
there  is  another  remedy  to  which  the  party  may  resort, 
and  where  there  is  none.  It  has  been  laboured,  indeed, 
that  in  this  case  there  is  another  remedy ; Init  I apjjre- 
hciid  that  all  that  has  been  ofl'crerl,  amounts  to  no  more, 
than  that  there  might  have  been  one.  Hut  w'hether  there 
was,  or  was  not;  I take  the  principal  fpicstioii  hereto 
b<',  whether  when  the  other  part  of  the  covenant  so 
much  insisted  upon  is  unjicrfonned,  nay  unatteinpted 
to  be  performed,  (for  any  proof  that  hxs  yet  laeeii  ofl'ered) 
the  complainant  shall  be  deprived  of  a remedy,  expressly 
granted  ami  provided  for  her,  and  to  w liieli  he  is  entitled 
without  injuring  any  thinl  person  whatsoever,  J can- 
not but  look  upon  it,  that  if  the  earl  had  any  other 
lands  of  which  he  was  seized  in  fee,  Sir  Slrensham 
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Mnsitrs  knew  iiotliincf  of  it,  and  if  the  earl  l)ad  no  other 
lands  in  fee  siinple,  then  the  covenant  lavs  an  absolute 
Ikh  upon  this  land  : but  it  is  true,  the  disjunctive  words 
left  a latitude  to  my  lord  to  have  made’ another  settle- 
incut,  nhich  would  have  delivered  the  estate  from  this 
/.'.  w.  hiit  wouldit  not  he  a most  extraordinarv  exposition  of 
this  covenant,  and  what  must  tend  entirely  to  .lefcat' 
the  intention  ot  the  hniy  and  her  friends,  that  be- 
cause his  lordsiiip  had  a liberty  to  settle  other  lamls 
(it  any  he  then  had,  ot  should  purchase  hereafter) 
therefore  siie  should  lose  her  lint  upon  that  estate  which 
Mas  first  Imnnd  and  contracted  tor,  when  he  hath  made 
no.olhersetticment?  that  the  principal  covenant  should 
be  tiijjiieit  up  and  ileieatetl,  by  that  which  was  oolv 
auxiliary  ? 

As  to  the  other  objection,  that  this  is  not  to  be  con 
sidcred  an  execution  of  the  poner,  because  no  parti- 
cular lands  have  been  specified,  I do  admit  it 
dor  . not  anionnt  to  an  execution  of  such  power  at  law 
neitner  pos'-ildy  Mould  it  had  Im  siiecified  the  particu- 
lar liuis,  in  case  they  had  exceeded  or  fallen  short  of  the 
vaiuo  the  poM'cr  was  restrained  to  ; but  thoutrh  the  par- 
cels are  not  ascertained,  it  cannot  be  contended,  but 
that  they  may  be  in  court  of  ecpiity ; and  therefore 
had  the  case  restei.  solely  upon  the  articles,  it  had  been 
very  jiroper  for  relief. 


. Ihit,  1 think,  the  several  steps  tliat  were  after  taken 
have  been  .suftici.  nt  to  ascertain  what  those  particulars 
are;  tor  all  the  acts  subseipient  to  the  articles  were 
not  voluntary,  but  proccedin- after  the  greatest  deliber 
atioii  ujioii  a covenant  which  he  was  bound  toperlbrm  • 
the  deceased  earl  alter  examining:  his  papi  rs,  and  en 
iiuiriu- mio  his  rentals,  agrees  and  rlirects  that  these 

iv^'of  dik  1,  “Ppropriated  tothe 

ns  ot  this  lady  . JJetore  the  statute  ot  Frumh  ami  Per- 

signing  and  sealing  Mere  thought  .so  little  essen- 
tial that  even  the  detect  ot  any  writing  at  all  hath  been 
supplied;  so  that  though  the  statute  of //  g cnibhrl 
a tenant  in  fee  to  dev  ise  his  lands  by  will  'in’  writin-' 
yet  It  such  person  gave  directions  to  have  his  w.Tt 
wrote,  but  died  before  it  was  done,  yet  it  was  weli  • Hut 
heie  are  not  only  instructions  sent,  but  a draught  ac 
tually  prepared  and  engrossed  atby  counsel  h^,l  K., 
consulted  with  ; and  in  this  writing  which  was  intendt-d 
to  be  executed,  are  contained  all  the  denomination 
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ol’  the  lands,  iiitei«led  to  he  set  out  for  the  plaintiff’s 
jointure;  but  the  person  dies  before  the  eonvevanec  is 
executed:  i'his  alone  may  be  eonsid-*red  as  a very  ' 

proper  circumstance  for  relief  in  this  <-oiirt;  for  it  is 
plain  by  the  iullest  proofs  in  the  cause,  that  he  never 
altered  liis  mind,  never  came  to  any  new  resolution, 
but  always  expressed  the  greatest  uneasiness,  that  he 
had  not  put  the  last  hand  to  the  conveyance. 

But  though  this  is  a sufficient  appointment  of  the 
particular  lands,  yet  I cannot  think  that  any  thing  that 
hath  been  done  is  so  conclusive,  but  that  his  lordship  may 
still  insist  that  the  lanrls  set  out  do  exceed  the  yearly 
Aalue  of  oOOl.  and  that  the  complainant  on  the  other  ' 
hand  may  insist  they  fall  short  of  it.  But  it  must  Ire 
decreed, 

Thai  the  (Irfcmtanl,  the  Earl  of  Coventry,  do  ddiver  to 
tin  plamlifi'  tlui  possession  of  the  lands  comprised  in  the 
deeds  of  appointment  of  the  Mh  and  6th  o/’.)uIy  1719; 
and  that  the  plaintiff  do  hold  and  enjou  the  same  during 
her  life,  against  the  said  defendant  the  present  Karl  of 
Coventry,  etnd  the  other  de  fendants  Thomas  Coveritry 
and  Henry  Coventry,  and  all  claiming  under  them  ; and 
that  the  defendant,  the  Karl  of  Coventry,  do  account  for 
the  rents  and  profits  from  the  death  of  Karl  Gilbert,  ^'c. 


! 
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COSTAlWgD  rjJOIfc  TUS  rORiCOlKC 

MAXIMS. 


ACC  OUST. 

\ CCOUXT,  no  allowance  to 
Ik'  nnuleto  limi,  who  con- 
trary to  directions,  o|}ened 
papers.  Page  8.  Case  9. 

AGREEMENT. 

Agreement,  if  extremely  unrea- 
sonable, equity  will  not  en- 
force it,  o.  c.  2 

Agreement  for  a purchase,  if 
iniquitous,  not  to  be  decreed, 
• 6.  e.  2 

Agreement  for  purchase  of  a 
copyhold,  lord  dies  before  ad- 
mittance.the  new  lord  not  be- 
ing bound  by  the  agreement ; 
the  executor  shall  refund, 
13.  c.  10 

Agreement,  where  equity  will 
enforce  the  performance  of 
it  in  specie,  63.  c.  1 

Agreement  where  equity  re- 
gards not  the  considciation, 
63.  c.  1 

Agreement,  though  Toluntary, 
to  be  enforced  in  equity, 
63.  c.  1 


.^grecniciit  in  equity,  better 
than  conveyance  at  law. 

P.  64. c.  1 

ATPORTIONMEN  T. 

Apportionment  of  rent  in  equi- 
ty, where  right  of  common 
recovered,  15.  c.  15 

Apportionment,  not  where 
lands  devise«l  to  the  wife,  out 
ofwhich  she  had  a rent-charge 
for  her  jointure,  15.  c.  10 

APPRENTICE. 

Apprentice,  money  given  with 
him,  to  be  refunded  in  pro- 
portion, 29.  e.  8 

Apprentice  may  in  equity  com- 
pel the  master  to  sue  Uie  in- 
dentureswithinayear.34.ci  10 

ATTORNMENT. 

Attornment,  where  compellable 
in  equity,  20.  c.  7 

bankrupt. 

Bankrupt,  purchaser  of  his 
goods  without  notice  not 
bound  to  discover,  01.  c.  4 
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BARON  ANB  rCME. 

Bar»a  shall  not  be  Jecreed  to 
/encf's  equitable  estate,  with- 
out making  a provision  for 
her,  -f* • 4.  c.  .5 

Feme,  though  her  agreement 
with  the  baron,  to  have  the 
erjuity  of  reiiemption.be  frau- 
iluleiit  against  sulrsequent 
mortgagees, yet  she  shall  have 
dower  against  them,  4.  t.  {> 
Feme,  her  equitable  est.ate  lia- 
ble to  salisfaction.o:  /tneort’j 
debts,  c-  4 

Feme,  her  alimony  suspended, 
till  she  went  baek  to  her  hps- 
band;  he  olleriiig  to  cohabit 
with  her,  7.c.  7 

Feme,  eloping  shall  have  no  fa- 
vour from  a court  of  equity, 

7.  c.  8 

Baron,  how  far  to  be  charged 
with  a devastavit  or  breach 
of  trust,  committed  to  feme 
and  her  former  husband, 
*20.  c 4 

Baron,  where  he  is  to  have  a 
portion,  on  condition  of  mak- 
ing a jointure ; and  the  feme 
dies  before  jointure  made, 
shall  not  have  the  portion, 
45.  c.  4 I 

Feme  trustee  to  stdl  lands,  where 
may  sell  to  the  baron,  6S.  c.  3 
Baron  dniijeme  mortgage  the 
•wife’s  land  by  line,  and  after 
borrow  more  money  of  the 
same  person,  the  heir  of  the 
wife  shall  pay  both  debts, 
tifl.  e.  12 

Feme  sole  has  power  to  make 
leases  ; she  marrie-  whether 
she  and  her  husband  can 
make  them,  68.  c.  3 

BOND.  Fide  PENALTV. 

Bond,  if  lost,  where  equity  will 
compel  a discovery,  and  w he- 
ther against  surety,  2<i.c.  11 
72.C.  17 


I Bond,  if  lost,  where  oath  of 
such  loss  necessary.  F.29.r.  9. 
Bond,  error  of  quadragint'  in- 
of  qnadriiigent'.  relieved  in 
equity,  3<).  c.  2 

Bond,  twenty  years  old,  order- 
ed to  be  cancelled,  3i).  c.  6 

CHARITY. 

Charity,  rent-charge  devised  to 
it;  all  the  tenants  need  not 
be  made  parties  16.  c.  10' 

CO-NTUinCTlON. 

Contribution . by  sureties, 

16.  c.  14 

Contribution  by  all  the  tenants 
to  a rent-charge,  16.  c.  lf> 

Contribution  by  all  the  execu- 
tors to  payments  of  debts  and 
legacies,  Iti.  c.  18 

Contribution  by  the  gootls saved, 
to  those  that  are  lost, 

18.  c.  *21 

CO.M-MON. 

Common, bill  to  prove  a right  to 
it,  in  perpetuam  rei  memoriam, 
33.  c.  7 

j Common  enclosed  for  thirty 
I years;  not  to  be  tlirovvn 
open,  34.  c.  1 1 

Common,  agreement  to  enclorie 
it,  where  to  be  enforced  in 
equity,  and  whom  to  bind, 
34.C.  11 

Common,  issue  out  of  chancerv 
directed  to  try  whether 
sudicient  left,  37.  c.  6 

Commoner,  one  having  recover- 
ed damages  for  oppressing 
the  common  or  the  like;  the 
other  commoners  shall  be  ol>- 
liged  to  accept  of  the  same 
damages,  .37.  c.  G 

condition'.  Vide  penalty. 

Condition  precedent,  where 
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emiit}'  will  relieve  against  it, 
P.  41.  c.  -2 
45.  r.  3, 1 
4().  c.  b 

Condition  subsequent,  where 
equity  will  relieve  against  it, 
4().  c.  o 
4!l.  r.  » 

Condition  of  marriase  with  con- 
sent, where  it  is  in  lerrcrem 
only,  4t).c.^ 

Condition  binding,  where  the 
agreement  Voluntary,  'jO.  c.  12 
Condition,  circutnstana  s in  the 
pefl'onnance  of  it,  not  regard- 
ed in  equity,  59.  c.  4 

Condition  of  good  behaviour  to 
parent;  not  rclievable  in  equi- 
ty, 48.  f.  7 


COPYHOLD. 

Copyhold  for  three  lives,  shall 
go  to  the  administrator, 

23. C.  5 

Copyhold  lord  compellable  in 
equity,  to  hold  courts,  Sfc. 

24.  f.  1 

Copyhold,  an  erroneous  judg- 
ment in  couit-baron : where 
chancery  will  reverse  it,  or 
compel  the  lord  to  admit  a 
plaint  for  that  purpose, 
24.  c.  1 

Copyhold,  where  fines  are  arbi- 
trary, equity  will  moderate 
them,  2.5.  c.  2 

Copyholder,  where  relievable  in 
equity  against  the  forfeiture, 
44.  c.  2 

Copyhold,  defect  of  surrender 
supplied,  55.  c.  2 

(i3.  c.  4 
07.  c.  45 

COUNTY  PALATINE. 


County  palatine,  a matter  con- 
cerning the  ehanctllor  there, 
may  be  sued  for  in  the  chan- 
cery of  England,  25.  {.  4 


County  palatine,  defendant  liv- 
ing out  of  that  jurisdiction, 
to  be  sued  in  the  chancery  iii 
England,  P.  2(j.  c.  b 

DEBT,  DEUTOn,  CREDITOR. 

Creditor,  agreement  fraudulent 
against  him,  4.c.  9 

Debt,  where  real  estate  to  be 
charged  with  it,  10.  c.  b 

Crtalitor,  where  legatee  shall 
refund  to  him,  12.  c.  S 

Crtditor,  one  shall  not  refund 
to  aiiotlier,  12.  c.  8 

Dclits,  where  the  assets  are  equi- 
table, to  be  paid  in  propor- 
tion, 13.  c.  11 

Debts,  whether  U rm  to  attend 
the  ■ inheritance  shall  be 
applied  towards  payment  of 
them,  21.  r.  2 

Debts,  the  residue  of  lands 
appointed  for  payment  of 
them,  shall  go  to  the  heir, 
22.  c.  3 

Debtors,  if  they  have  any  notice 
of  order  not  to  pay  debts, 
sliall  pay  them  over  again, 
31.  f.  3 

Creditor  agrees  to  take  a less 
sum,  if  paid  at  a day,  no 
relief  against  the  forb  iture, 
60.  r.  1 2 

Creditois,  trust  to  pay  such  as 
come  in  within  a year,  they 
may  come  in  after,  52.  c.  15 
Creditors,  lease  may  lie  sold  for 
payment  of  them,  though 
Without  licence  of  the  lessor, 
52.  r.  15 

Creditor,  has  more  equity  than 
the  heir  in  fee-simple,  or  heir 
in  tail,  57.  c.  3 

(id.  c.  1 3 

Creditor,  defect  in  execution  of 
jtower  toJimit  lands,  supplied 
in  their  favour,  57.  e.  3 

Creditors,  defect  in  a will 
supplied  in  their  favour, 
57.  c.  3 
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Creditor,  by  judgment,  whether 
purchaser  bound  to  take 
notice  of,  J’.  6l.f.  1 

Creditor  without  notice,  to  Ik> 
allowed  both  debts,  ()3.  c.  (i 
Creslilor  has  equal  equity  w il'i 
piireliascr,  (i'l.  r.  <> 

ti t.  c.  7 

Creditor  shall  never  have  any 
advantage  taken  from  him  in 
a court  of  equity.  Go.  c.  11 

nr.ED. 

Deed,  burning  or  cancelling  it  i 
bars  all  equity.  7.  c-  ' 

Deed,  where  to  be  brought  ..ito 
court  for  safe  custody,  o I . c.  I 
Deed,  where  mistakes  in  if 
corrected  in  equity,  i>o.  c.  2 

DEV  ISE. 

Devisee,  diversity  between  him 
and  heir,  as  to  rdurging  the 
real  estate  with  legacies, 
i I . r. 

Devisee,  the  personal  estate  to 
be  applieil  in  ease  of  the  real 
in  his  hands,  20.  e.  2 

De  vise  of  lands  in  trustee's- 
hands,  to  be  construeil  equit- 
ably ; alitcr  where  the  legal 
estate  was  in  the  testator, 

' 29.  c.  7 

Devise  of  goods  for  life ; the 
devisee  must  give  securilj", 
.33.  c.  S 

De  vise  of  copyholds  agreed  to 
be  purchased  , good,  65.  c.  2 

DISCOVERY. 

Discovery  not  from  a purchaser 
without  notice,  (il.r.  1 

Discovery  of  deed.s,  from  a de- 
visee to  an  heir,  (j?.  c.  l.‘> 

EQUITY. 

Eouily,  io  what  cases  to  be 


denied  to  him  who  has  com- 
mitted iniipiity,  i‘.  5.  c.  1 
Equity  gives  aid  to  the  juvisdic- 
tionof  inferior  courts,  2ti.  r.(> 
Equity,  enter-pleading  bills  pro- 
per in  it,  .32.  r.. 5 

Equity,  suits i/uiu  timrt  projier 
m it,  32.  c.  (i 

Equity,  bill  to  perpetuate  testi- 
mony iiroiu  r in  it,  .33.  c.  7 
Equity  will  not  b.  .,et  a suit  to 
i)C  etiih'd  I Isc  '.I'll  , 35. c.  I 

Ih|'.iity  V -’i  make  a man  refund, 
t ■ .iOiil  eireuily  of  suit, 

■IG.  r. 

Equity  enforces  the  perfortn- 
anec  of  agp  enii  iits  iVi  .^  cWc, 
.5.3.  c.  1 

Equity  su[>i)lies  the  defects  of 

circumstaneesiucouvevanees, 

55.  r.  2 

EST.VTC. 

Estates,  two  being  to  be  sold  for 
payment  of  d'ebts;  and  an 
annuity  being  out  of  one  of 
them  ; the  other  shall  stand 
charged  with  the  annuity, 
10.  c.  .3 

Estate  being  voluntarily  charged 
with  a daughter’s  po'rtioii.and 
afterwards  settled  in  jointure; 
husband  devised  another 
estate  in  lieu  of  the  jointure, 
which  the  wife  would  not 
accept ; tiie  port  on  shall  be 
charged  upioii  the  estate  devi- 

1 0.  f.  4 

Estate.real, where  to  be  char<red 
with  debts  and  legacies, 
10.  c.  5 

Estate,  real,  wlie^e  personal 
estate  to  be  applied  in  aid  of 
'E  19.  c.  1 

20.  c.  2 

\ 

E.\ccu  roR. 

E.xccntor  paying  legacies  shall 
not  compel  legatee  to  fduiid. 
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yet  wlierc  rclievable,  P.13.C.9 
28.  c.  4,  j 

lilxcciitor,  one  pays  debts  and 
legacies,  tlie  other  shall  con- 
tribute, lO.  c.  18 

Executor,  diversity  where  the 
lands  are  devised  to  him  to 
pay  debts ; an  1 where  to 
another  trustee  72.  c.  18 
Executors  joint,  where  survi- 
vorship, lO-c.lf) 

Executor,  bill  a<:jainst  him  to 
discover  assets  33.  r.  1 
Executor,  where  limitation 
over  to  him  after  a forfeiture 
is  good,  ly.  c.  9 


r.vcTOii. 

Factor  where  to  have  benefit  of 
stolen  customs,  24.  c.  8 

Vn  ACD. 

Fraud  in  gaining  securities  from 
heirs,  to  be  paid  extravagant 
interest  after  death  of  the 

father,  3.  c-  7 

Fraud,  not  where  the  bargain  is 
hazardous,  4.r.  7 

Fraudulent  person,  where  to  be 
paid  what  he  really  advanced, 
4.  e.  7 

• ().  c.  4 

Fraudulent  agreement  between 
husband  aiul  wife,  as  against 
subsequent  mortgagees,  that 
she  shall  have  the  equity  of 
redemption,  4.  c.  9 

nr.iR. 

Ilcir  disinherited,  favoured  in 
equity,  41.C.  1 

Heir,  fraud  in  gaining  security 
from  him  at  extravagant  inte- 
rest, 3-  7 

Heir,  fraud  in  gaining  unreason- 
able bargain  from  him, 

33.  c.  1 


Heir,  diversity  between  him  and 
lievisee,  as  to  charging  the 
real  estate  with  legacies, 

P.lO.c.  5 

Heir  has  not  equal  equity  with 
a jointress,  33.c.  1 

Heir  h.as  nut  equal  equity  w'ltb 
a purchaser,  33.  c.  2 

Heir  has  not  equal  equity  with 
a creditor,  37.  c.  3 

Heir  decreed  to  sell,  where  the 
person  is  dead,  or  no  person 
appointed,  37- c.  3 

Heir  has  not  equal  equity  with 
younger  children,  37.  c.  3 

(>H.  c.  1 a 

Heir  sliall  have  residue  of  lands 
appointed  for  piyment  of 
debts,  22.  c.  3 

Heir  hath  equal  equity  with 
volunteer,  (37.c.  14,  13 

INCUMOnANCK.  " 

Incumbrance  bought  in  by  heir, 
executor  or  trustee,  he  shall 
he  allowed  no  more  than  he 
ready  paid,  except  it  be  to 
protect  an  incumbrance  of 
ills  own,  9.  c,  I 

■ 63.  c.  lo 

Incumbrance  bought  in  by  a 
stranger,  in  w hat  cases  to  l>e 
allowed  no  more  than  paid, 
9.  c.  2. 

Incumbrancer,  third  without 
notice  buys  in  the  first;  be 
shall  protect  himself  by  it, 
61.  c.  S,  9 

I NFAXT. 

Infant,  rents  of  his  estate  laid 
out  in  lands ; where  they 
shall  go  to  the  heir,  where  to 
the  administrator,  2‘>.  c.  4 


INJU-VCTION. 

Injunction  not  to  stay  proceed- 
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ings  at  law,  except  bound 
by  order  to  bring  no  writ  of 
error,  l‘A.c.  B 

Injunction,  where  to  stay  waste, 
30.  e.  1 

Injunction  to  quiet  fjossession, 
in  w hat  cases  grantablc,  ami 
where  right  at  law  to  be  first 
deterininetl,  30.  c.  2 

Injunction  notgrantable  until  bill 
tiled,  30.  c.  2 

INTEREST. 

Interest,  whether  a fraudulent 
per-on  siiall  have  it,  <1.  c.  7 
Interest  of  incumbrance  to  be 
kept  down  by  tenant  for  life, 
U.  c.  12 

JOINTENANTS,  COPARCENERS. 

Jointenancy,  in  what  rases 
survivorship  shall  take  place, 
lb.  f.  li) 

Coparceners,  rent  granted 
in  owelty  of  partition  shall 
go  to  the  heir  ; hut  if  bond  is 
given  for  payment,  the  boiul 
stiall  go  to  the  executor, 
2.J.  c.  (i 

JOlNTURi:. 

Jointress  and  issue  are  ecpially 
pur  hasers,  14.  c.  1.1 

Jointure,  articles  for  it  enfor- 
ced against  the  heir,  33:  c.  1 
Jointress,  heir  hath  not  equal 
equity  with  her,  33.  c.  1 
Jointress,  where  articles  for  it 
enforced,  how  the  lands  to  be 
estimated,  33.  c.  1 

Jointress,  defect  of  executing 
power  supplied  in  her  favour, 
37.  C.3 
70.  r.  1(» 

JUBISDICTIOX. 

Jurisriiction,  person  living  out 
of  jurisdiction  of  inferior 


court,  suable  in  chancery, 
J’.  2(1.  r.  3,  a 
Jurisdiction  of*  ecclesiastical 
court  aided  in  chaiictry  26.C.0 

I.ECACY. 

Legacy,  where  real  estate  to  be 
charged  with  it,  10.  c.  3 
Legatees,  which  and  in  what 
cases  to  abate,  1 1 . c.  (> 

Legatee,  where  one  to  refund 
to  another,  12.  c.  7 

Legai-y,  suisl  for  in  ecclesias- 
tical court  ; security  must  be 
given ; a/iler  in  chancery, 
12.  e.  7 

Legatee  in  what  cases  to  refund 
to  creditors,  12.  c.  8 

Legatee  shall  not  refund  to  exe- 
cutor, 13.  f.  <) 

Legacies,  all  shall  be  paid  out 
of  personiil  estate,  like.  1 
Legacy,  where  it  shall  be  taken, 
iis  a satisfaction  of  a debt, 
41.r.  3 

Legacy  given  on  condition  of 
tnairiage  with  const nt  ; the 
condition  is  void  hy  the  civil 
law,  not  so  in  chancery, 
41).  f.  7 

Legatee,  defect  of  execution  of 
power  to  limit  lands sujiplietl 
in  his  invoiir,  37.  r.  3 

Legatee,  heir  has  not  equal 
equity  with  him,  b8.  c.  13 

LEASE. 

Lease,  power  to  make  it  in  pos- 
session; if  made  tocomnienre 
I/I  J'uturo,  where  good,  38, 
f.  3 

Lease,  power  to  make  one  for 
ten  years,  made  for  twenty, 
gootl  for  ten,  38,  c.  3 

Lease,  pewer  to  make  one  by 
feme  sole,  who  marries; 
whether  she  and  her  husband 
can  make  one,  38.  c.  3 

Lease  for  years  being  mortga- 
ged, and  equity  of  redemp- 
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' security  ; inartgagee  enters 
into  a further  bond  ; the 
mortgage  siiall  stand  as  a se- 
curity for  that  also,  P.  2.  c.  i 
l',quity  of  redemption  ih  vised 
for  life,  renu  iitder  in  fte ; 
filch  to  bear  their  propor- 
tion of  llie  niorl'  iiee;  but 
tenant  for  life  to  t.  ep  down 
the  interest,  14.  r.  12 

Mortgage  t !j  paid  out  ofne-r- 
soinl  -.1  "c,  V.i.  c.  1 

A'.)r;;;:i  *,■  m fee  shall  go  to  the 
e.;ecutor,  and  not  to  the  iicir, 
2 1 . c.  I 

•Mortgage  of  sixty  years  set  up, 
the  court  ordered  it  to  tie  can- 
celleil,  39.  r.  4 

•Mortgagee,  defect  of  surr<-iider 
supplied  in  his  favour,  liiS.  c.  4 
Mortgagee,  third  buys  in  the 
first;  he  shall  liolvl  the  lands 
until  lioth  are  paid,  tit.  r.  s 
Mortgagee  having  defective 
mortgage  from  the  ancestor, 
procures  the  son  to  give  aiu)- 
tlier  ; he  shall  be  paid  both, 

(I.I.C.  11 

Equity  of  redemption  of  term 
for  years  vesting  in  executors, 
debts  to  be  paid  out  oi  it,  ac- 
cording to  precedentv  or  su- 
periority at  common  law, 

72.  r.l8 


tion  vested  in  the  executor ; 
debts  to  be  paid  acconling  to 
superiority ’at  common  law, 
P.  72.  c.  18 

t.IVCRY  AN'n  SEISIN, 

•Livery  and  seisin  )iresiitned, 
after  twenty-five  years  pos- 
session, 38.  r.  1 

Livery  and  Bcisin  compellerl  in 
equity,  55.  c.  2 

•M.VNOn. 

Manor  issue  out  of  clianccry, 
to  try  wlietlicr  the  lonl  liad 
a grant  of  free  warren,  37.  c-  5 

MAr.KlACE. 

Marriage,  promise  of  a portion 
by  letter  enforced  in  equity, 
64.  c.  1 

Marriage  to  be  liad  witli  con- 
sent, vvliere  in  lerrorem, 
4(i.  r.  7 

Marriage  tobe  had  with  consent, 
\v  hat  consent  necessary  ,.59.  c.  4 

Marriage,  siiflicient  considera- 
tion to  make  wife  a purcha- 
ser, 68.  f.  1.5 

MORTGAGE,  EQUITY  OF  II E- 
DEMPripS. 

Mortgagee  lends  more  money  to 
tlie  mortgagor  oft  his  bond  ; 
both  debts  shall  lie  paid  him, 
before  redemption ; even  by 
the  heir  of  the  mortgagor, 
I.  c.  I 

Mortgages,  if  two  are  defective, 
the  lieir  must  take  both  if  he 
will  redeem,  2,r.  1 

Mortgagor,  his  heir  mortgages 
tile  lauds  to  the  mortgagee  ; 
he  shall  not  redeem  his  own 
niortg.Tge  without  his  ances- 
tor’s also,  2.  e.  1 

Mortgage  given  as  a counter- 


NE  EXEAT  REG.XUM. 

\e  cifut  rfgniim  granted  against 
hushami,  against  wlioiii  stn- 
tence  in  the  spiritual  court  for 
niinioiiy,  26.  e.  <5 

PARTIES. 

Faities,  all  tlie  tenants  must  ho 
so,  where  coiitribnlion  to  a 
rent-charge  prayed  for,  1.5. 

f.  16 

Parties,  where  ail  the  oldigors 
ought  to  be  so,  15.  c.  1 7 
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PAHTXERS. 

Partners  in  trade  no  survivor- 
ship, U) 

Partners  in  a ship,  he  that  ctui 
sustain  no  loss,  shall  have 
no  benefit,  2.‘t.  c.  7 

Partner,  survivin;;,  not  suing 
the  debtors  : the  court  order- 
ed ail  able  attorney  toilu  it, 
33.  c.  12 

PEHALTY.  PORpeiTUJin. 

Penalty  of  a security,  in  what 
eases  a court  of  equity  will 
go  beyomi  it,  .'I.  r.  <> 

Forfeiture  lor  non-payment  at 
the  ilay  in  what  cases  equity 
will  relieve  against  It,  3.  r.  I 

Forfeitiireof  copyholiler  by  cut- 
ting timber ; 111  what  eases 

relievable,  (i.  r.  3 

41.  c.  1 

Penalty  of  Ixind,  notto  lie  reliev- 
ed against,  if  given  III  satis- 
faclioii  of  an  unjust  act, 

7.  f.  <i 

Penalty  of  hond,  to  pay  profits 
of  an  ollice ; if  oHice  taken 
away,  relief  aganist  it,  27.  c.  1 

Penalty  of  Iwiid  whea’  small, 
equity  will  not  relieve,  3t. 

f.  i:J 

Penalty  in  case  of  trade,  no  re- 
lief against  it,  31.  c.  14 

POUT 1 ox. 

Portion  is  charged  volurita-ily 
upon  an  estate,  which  isaiitr 
settleil  in  jointure;  the  niis 
band  devises  another  estati 
iti  lieu  ot  the  Jointu-re,  whicn 
the  wile  will  not  accept;  thr 
portion  shall  be  charged  upon 
the  devised  estate,  10.  c.  4 

POWER. 

Power  of  revocation,  where 


equity  will  supply  a defect  in 
It,  P.  37 . c.  3 

Power  to  sell  lands,  where  ei|ui-  , 
ty  will  supply  a defect  in  it, 

58.  c.  3 

Power  to  charge  lands,  where 
(Kluity  will  supply  a defect  in 
it,  ' 58.  f.  3 

Power  to  charge  lands,  diver- 
sity where  to  charge  one’f 
own,  or  anotlicr’s,  5S.c.  3 
Power  to  limit  lands,  where 
equity  will  supply  a defect  in 
it,  58.  c.  3 

Power  naked  and  flowing  from 
an  interest:  diversity,  58.  c.  I 
Power,  dirterence  where  a de- 
fective execution  of  it,  and 
no  execution  at  all,  58.  c.  3 

runciiASE. 

Purchase,  iniquitous  agreement 
for  it,  not  to  be  enforced  in 
equity,  (i.  C.2 

Purchaser  as  against  him,  an 
heir,  or  trustee,  of  executor, 
or  stranger.buying  in  iiiciiin- 
hraiicc  tor  less  than  is  due 
upon  It,  <o  be  allowed  no 
more  than  paid,  P.  c.  1,  2 
Purchaser,  of  copyliold,  equity 
will  not  revi  rse  an  erroneous 
judgment  m court-baron 
a,  aiiisl  hiin,  24. c.  1 

Purchase,  i ii|oynient  under  it 
for  twenty  years;  the  vali- 
dity of  the  title  under  a will,  ' 
not  to  be  eoiili  stt  d,  38.  c.  3 
Purchaser  lieing  decried. above 
thiiiy  years  ago,  to  pay  his 
purciuise.inoiiey,  payment 
shall  he  presumed,  3P.  c.  6 
Purcliase,  ai  tielcs  for  it,  not  to 
be  eniorced  in  equity,  except 
gamed  with  all  iinagiiiable 
fairneVs,  * 33.  c.  1 

Purciiaser  has  equal  equity  with 
creditor,  61.C.  1 

Purciiaser  witliout  notice 
w hei  e plea  gopd,  33.  c.  7 

til.c,  I, 
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Terra  created  for  a parlk-ular 
pur|iO!ie,  after«  anls  at- 

tend the  int»erit!ince,P.-22.  c.  3 

' TUtST,  GUARDIAN. 

TrOTtee  of  lands  btcouiea  enga- 
ged for  debts  of  thecestKy'/.'« 
trust,  he  shall  not  convey  the 
huids  until  debts  paid,  2.  c.  3 
Trustee  of  two  estates,  shall  uot 
be  obliged  to  account  for  one 
e.state  only,  2.  c.  4 

Trustee,  where  is  unequal  dis- 
tribution shall  be  set  aside  in 
equity,  17.f.  20 

Trustee,  executor  taking  better 
security,  though  tins  be  a 
conversion  at  law  ; yet  shall 
only  assign  the  security,  27 . 

c.  3 

Trustee,  executor  relieved 
against  his  security  to  pay  le- 
gacies, if  assets  hecouie  dtli- 1 
cieut  through  accideut-27.  c.4 
Trustee  robbed,iiot  accountable, 
2S.  c.  (> 

'J'rustee,  e.xecutor  must  give 
security  for  a legacy  payable 
iii  j'uluro,  33.  r.  9 

T rustee  bound  to  purcliase  lauds, 
does  so,  but  it  does  not  ap- 
peal, whether  with  the  trust- 
inoney;  and  devises  them  to 
the  tesluy  quetrusl ; whether 
this  shall  be  a satisfaction, 
42.  c.  3 

Trustee,  where  the  defect  of 
his  joining  in  a conveyance 
supplied  ill  equity,  b6.  e.  2 
Cesluy  que  trust  lu  tail,  where 
can  sutler  a recovery  to  bar 
remainders,  .iti.  c.  2 

Ctstuy  f/iif  tntsl  can  make  a con- 
veyance 111  tquity  in  suili 
inamier,  as  ifilie  trustees  had 
executed  their  trust,  60.  c.  2 

VOLUKTEER. 

Volunteer,  defect  of  surrender 


of  copyhold  to  a mortgagee 
supplied  agahi't  him, 

P.()3.t-.4 

Volunteer,  whether  hath  equal 
equity  with  heir,  67.  r.  15 

Voiunteer,cr>e  hath  equal  equity 
with  another,  63.  r.  16 

\’olunteer  hath  equal  fquity 
with  grantor  or  bis  heir,  69. 
•'  '■  c.  16 

Volunteer  hath  not  equal  equity 
with  a purchaser,  b9.  c.  16 
Volunteer  hath  not  equal  equi- 
ty with  a creditor,  70.  c.  16 

WASTE.  Vtde  iKjuxcTiojr. 

WAY. 

W.ay.  bill  to  prove  a right  to  it, 
and  how  the  bill  must  be, 
33.  f.  7 

WILE. 

Will,  an  accident  in  it,  not  fore- 
seen by  testator  relievable 
inequity,  23.  c.  7 

Will  if  contested, equity  will  or- 
der the  (lebiors  not  to  pay  to 
the  executor,  until  determin- 
ed, 31.  c.  3 

Will,  bill  to  examine  witnesses 
to  prove  It,  33.  c.  7 

Will  on  bill  to  prove  it,  the 
heir  must  base  his  costs,  35. 

c.  I 

Will,  where  instructions  to 
draw  it,  sunicieiit,  63.e.  15 

YOUNGEK  ClllLOMBir. 

Younger  children,  heir,  exe- 
cutor or  trustc  e to  be  allow- 
ed no  more  against  them,  for 
an  incumbrance  bought  in, 
than  what  was  really  paid, 
9.  c.  1 

Younger  children,  devise  to 
them,  who  to  take,  ll.e.  6 
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Younger  children,  heir  hath 
not  equal  equity  with  them, 

. P.  57.  c.  li 
(i.  c,  U). 

Purch.aser  Without  notice,  jihall 
protect  jiurchase  by  e/g«e 
iiicumbrunce  bought  in,  iri. 

c.  '2 

Purchaser  seised  a statute, 
wbicb  would  have  fallen  up- 
on his  estate  ; yet  the  advan- 
tage not  to  be  taken  from  him 
inequity,  02.  c.  3 

UENT. 

Kent,  apportionment  of  it  in 
c<]uity,  where  right  of  com- 
mon recovered  in  the  lands, 
15.  f.  15 

Reiit,arrearsof  it  to  be  paid  out 
of  personal  estate  20.  c.  3 
Rent  seek,  ivliere  no  remedy 
at  law,  equity  will  decree 
seisin,  25.  r.  3 

Rent,  or  annuity,  whereno  re- 
medy at  law,  equity  will 
charge  the  person,  25.  r.  3 
Kent  for  an  bouse  taken  away 
by  forev,  being  sued  for,  re- 
lief in  equity,  V7,  f.  2 

Rent  for  land  carried  away  by 
Hood*  being  sued  for,  no  re- 
lief in  etjuity  27.  f.8 

Rent-charge,  non-payment  of 
it  for  fifty  years,  nnkes  the 
grant  suspicious,  .JO.  r.  P 

Uft.MlVER. 

Retainerof  money  to  pay  a miin’s 
self,  36.  c.  3 

REVIEW. 

Review,  bill  to  reverse  a decree 
made  sixteen  years  ago,  not 
to  be  allowed,  39.  c.  7 

BEVOCATICIf.  ^idt  PowE.t. 

VOL.  11. 


SATISFACTION. 

Satisfaction,  a marriage-portion, 
given  by  the  father,  decreed 
a satisfaction  of  a legacy, 
which  the  father  was  to  pay, 
P.  Al.r.'l 

Satisfaction,  devise  by  the  liiis- 
haiui,  where  to  be  a satisfac- 
tion of  a covenant  for  a join- 
ture, .1 1 . c.  2 

Satisfaction,  where  a seltlcment  ' 
is  made,  but  not  sutlieient 
according  to  articles ; a volun- 
tary setliemeiit  afler  shall  be 
taken  to  be  a satisliiction, 

4 1 . r.  2 

Satisfaction,  where  there  is  a 
provision  for  daughters  by 
the  marriagc-setllement,  anil 
the  father  gives  them  by  will 
a like  sum ; whether  that 
shall  be  taken  to  be  a satisfac- 
tion, 42.  f.  3 

Satisfaction,  where  a devise  to 
a debtee  shall  be  one,  42.  c.  3 
Satisfaction,  where  a devise 
shall  be  one,  42.  r.  3 

Satisfaction,  not  where  tiny 
are  claimed  b\  ditlcrent  rights, 
43.  c.  4 

sc  RETV. 

Surety  onre  discharged  at  law, 
equity  will  not  ebarse  him 
again,  il.c.  17 

SURRENDER.  I'illc  COPYHOLD. 

Surrender  presumed  after  forty 
years  possession,  38.  e,  2 

TATT,-Tr.N  ANT. 

Tenant  in  tail  in  equity  can  bar 
his  issue  in  equity,  by  a bar- 
gain and  sale,  50’.  r.  2 

Tenant  in  tail  m c-quity  can  bar 
las  issue,  by  line,  or  bargain 
and  sale,  ljut  cannot  bar  tlie 
remainder  without  a recovery, 
55.  f.  2 

3 o 
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Tenant  in  tail  sulTers  arecover_v,  tekm  fob  teaks. 

it.  shall  enure  to  make  good 

former  incuiiibranres.  Term  for  years,  where  to  attend 

P.  63.  c.  6 the  inheriUince,  P.  21.c.2 


THE  EN'D. 


V.  tt.ef 
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